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1 Among the rolls, records, and judicial proceedings had in 

the circuit court of the United States in and for the western 
district of Pennsylvania, entered at No. 11, May term, 1886, equity 
docket, wherein Jobn F. Dravo and Robert Arthurs, assignees of 
John Dippold & Sons, are complainants, and Phillip Fabel & wife 
et al. are respondents, may be found the following words and figures, 
to wit: 


Equity Docket Entries. 


Joun F. Dravo and Rogert Arrtuurs, Assignees of John Dippold 
& Sons, 
v8. 
Puitiure Faset and Karte Faser, His Wife; Joun Diprpotp and 
NANNIE Drippotp, His Wife. 


Appeal from the decree of the U.S. district court, at No. 4 of Octo- 
ber term, 1879, in equity. 


[On margin:] J. H. McCreery, D. T. Watson, W. S. Pier, Weir & 


Garrison. 


December 1, 1885.—Transcript of record from U.S. district court 
received and filed. 

1886, May 21.—Argument in part had upon the appeal herein. 
May 22.—Argument continued. May 24—aArgument concluded, 
c.a.v. 18586, May 26—The appeal is dismissed and the decree of 
the U.S. district court is affirmed. 

1886, July 27th.—F inal decree dismissing appeal entered. 

1886, September 25.—Bond on pan of John F. Dravo & 
2 Robert Arthurs, assignees, appellants, approved and filed. 

Same day, appeal to the U.S. Supreme Court, returnable 
to the second Monday of October next, allowed by Hon. M. W. 
Acheson ; also citation allowed, returnable at same time and place. 


3 Marginal Entries. 


Wm.S. Pier. April 15, 1885. 
McCreery & Watson. 

Wier & Gibson. 

Knox & Reed. 

Oct. 4, 1879. 


Statement. 
$20.00 | H. W. W. 
Sol. Doc. Fee, hk & R., $75.00. 
On depositions, $130 004 H. W. W. 
é ait ' K. & R. 
Fees of respt. witns., $5.70. See receipts below. 
Marshal, $10.00. J. H. 


Clerk, $11.85. S.C. McC. 


F. C. M. for taking a deposition as N. P., $5.00. Ree’d Sept. 21. 
F. C. M. 
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S. C. McC., for deposition } 89 50) jf S.C. McC. 
taken by order of court. f °° | W. T. L. 


Costs other than 
Examiner, $185.05. 

Sept. 21, 1885.—Received of 
S. C. McCandless, clerk, 
the sum of three dollars, 
witness fees. IF’. W. Smith. 
Received Sept. 24, 1885, of 
S. C. McC., two and {7% 
dollars, fees of J. Sharp 
MeDonal |, witness, as per 
his order. H. W. Weir. 


4 Docket Entries. 


JoHN F. Dravo and Ropert Ar- ) 
THURS, Assignees of John Dip- 
pold & Sons, 

versus »No. 4. October Term, 1879. 

Poinie Faspert and Kate Faset, 
His Wife; Jonn Diprotp and 
NANNIE Drpro.p, His Wife. } 


June 13, 1879, bill in equity filed ; same day, summons issued, re- 
turnable first Monday of July, 1879. 

June 17, 1879, service of subpcena accepted. 

August 19, 1579, on motion of solicitors for respondents, time for 
filing answer extended 15 d: ays. 

September 5, 1879, on motion of solicitors for respondents, time 
for filing answers further extended 15 days. 

September 6, 1879, notice of motion to set aside order extending 
time to answer. 

Same day, service of notice accepted by Mr. Gibson, attorney for 
respondents. 

September 25, 1879, answers of John Dippold and wife filed. 

September 25, 1879, answer val Philip Fabel and wife filed. 

September 27, 1879, replication filed. 

October 2, 1879, notice to respondents that application will be 
made for an examiner filed. 

Same day, service accepted. 

Same day, affidavit and order appointing James H. Reed exami- 
ner, and directing him to take testimony at Louisville, Ky., filed. 

October 4, 1879, order substituting William Scott, Esq., as eX- 
aminer in place of James H. Reed filed. 


Same day, precipe for appearance of Messrs. Knox & Reed for 


Philip F abel and wife filed.. 
October 22, 1879, testimony taken at Louisville, Ky., before Wil- 


liam Scott, Esq., examiner, filed. 
November 11, 1879, bill of expenses of examiner, taking testi- 


mony at Louisville, filed. 
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May 17, 1880, depositions taken for complainants in said case at 
Louisville, Ky., filed. 

November 15, 1880, on motion of solicitors.for plaintiffs, rule on 
respondents to close their testimony within thirty days after service. 

January 5, 1881, on motion of attorneys for defendants 
5 and proof of service of notice of said moticn filed, the time 
for taking testimony extended to the 15th prox. 

June 6, 1882, rule on examiner to show cause why he should not 
file the testimony taken before him, returnable 10th inst. 

July 29, 1884, on motion of H. W. Wier, atiorney for defendants, 
rule granted upon William Scott, Esq., to show cause why heshould 
not file the testimony taken before him in this case. 

August 6, 1884, answer of William Scott to said rule filed. 

November 25, 1884, testimony filed. 

April 10, 1885, praecipe for appearance of William 8S. Pier, Esq., 
for complainants filed. 

Same day, by order of court, reproduced testimony, deposition of 
Frank W. Smith, and agreement of counsel filed April 29, 1885, 
argument on said bill, ete.,and further argument continued till the 
30th inst. 

April 30, 1885, further argument ¢. a. v. 

June 17, 1885, on motion of solicitor for plaintiffs and affidavit 
filed, an order was made for examination of Frank W. Smith before 
S. C. McCandless. 

Same day, deposition of Frank W. Smith filed. 

August 25, 1885, opinion of the court and order of the court that 
a decree be drawn dismissing the bill with costs, to be paid out of 
the estate in bankruptey, filed. 

August 27, 1885, defendants’ bill of witness fees filed. 

August 28, 1885. The following is a copy of the 


Decree. 


“And now, August 28, 1885, this case having come on for final 
hearing, and having been argued by counsel on both sides, the court 
upon consideration of the bill, answers, and proofs, do order, adjudge, 
and decree that the bill be dismissed, and that the costs be paid by 
the complainants out of the bankrupt assets of John Dippold & 
Sons which have or may come into the hands of the said complain- 


ants. 
“BY THE COURT.” 


September 10, 1885, exceptions to said decree filed. 

September 19, 1885, received of John F. Dravo, Esq., one of said 
assignees, plaintiffs, the sum of $1585.05, costs, as per margin, which 
does not include examiner’s fees alleged to have been paid by plain- 
tiffs. 

September 29, 1885, petition filed and leave granted said assignees 
to remove said cause by appeal into the circuit court. 

Same day, bond on appeal filed and approved. 
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6 In the District Court of the United States for the Western 
District of Pennsylvania. In Equity. 


JoHN F. Dravo and Ropert Artuurs, Assignees in Bankruptcy 
of John Dippold, John H. Dippold, Martin Dippold, and Jacob 
H. Dippold, Partners as John Dippold & Sons, 

versus 
Poinie Fapet and Kare Faser, His Wife; Jounx Diproip and 
NANNIE Dippotp, His Wife. 


To the honorable the judge of said court: 


Your orators complain and say— 

First. That heretofore, to wit, on the 28th day of February, A. D. 
1878, to No. 3288, in bankruptcy, in your honorable court, the said 
John H. Dippold presented his petition setting forth the inability of 
the firm of John Dippold & Sons to pay their debts, and for other 
causes therein alleged prayed that the said firm, each and every 
member thereof, might be adjudged bankrupts; that, in pursuance 
of the petition so filed and in accordance with the orders and de- 
crees of your honorable court in that behalf made, the said Jobn 
Dippold, John H. Dippold, Martin Dippold, and Jacob H. Dippold 
were duly adjudged bankrupts by your honorable court on the first 
day of March, A. D. 1878. | 

Second. That after the adjudication in bankrupicy an election was 
duly and legally held for the selection by the creditors of assignees 
of the said bankrupts, and vour orators were by said creditors duly 
selected as assignees on the 23d day of March, A. D. 1878, which 
said election was subsequently, to wit, on the 23d day of March, A. 
D. 1878, approved by your honorable court, and on the 23d day of 
March, A. D. 1878, N. W. Shaffer, Esq., the proper register in bank- 
ruptcy, in accordance with the provisions of the laws relating to 
bankruptcy, did duly execute and deliver to your orators,as assign- 
ees as aforesaid, a deed or conveyance whereby all the right, title, 
interest, and claim of each one of the said bankrupts in and 
to all properties, real, personal, or mixed, were duly vested in 
your orators, and the said conveyanee has been duly and 
legally recorded. 

Third. That in January, 1876, John Dippold was legally seized 
and possessed of two certain tracts of land situate and being in the 
township of Economy, in the county of Beaver and State of Pennsyl- 
vania, now called the borough of Baden, which are bounded and 
described as follows: Beginning on the Ohio river, at the dividing 
line between the premises herein described and the northern part 
of said tract,held by James Moon, and running thence by the same 
north 81 degrees east 59,5; perches, more or less, across the Pitts- 
burgh, Ft. Wayne & Chicago railway to a point on the Beaver road, 
and thence by the same south 140 degrees east 6,45; perches; 
thence by the dividing line aforesaid north 73} degrees east 63,5, 
perches to a post; thence north 69 degrees and 2 minutes east 
296;1; perches to a tract called No. 50; thence by the same south 
# degrees west 171,°; perches to a stone; thence north 89} degrees 
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west 399,5 perches to a sugar tree on the bank of the Ohio river; 
thence down to the Ohio river—low-water mark—north 2} degrees 
west 44 perches to the place of beginning, containing two hundred 
and thirty-seven and three-fourths (237?) acres, and bounded on 
the-north by lands of James Moon, east by land of George C. Minis, 
south by land of Albert Hall, and west by the Ohio river, being the 
southern part of tract No. 23, in the second leet’s district 

Also of all that other certain tract of parcel or land situate in 
said township of Economy, in said county of Beaver, which is 
bounded and described as follows: Beginning at the southeast 
corner post on the west or lower side of the Beaver and Pittsburgh 
road as now (1863) traveled, thence along the lower side of said 
road in a southerly direction thirty perches toa post on the west 
side of said road ; thence south eighty-eight and one-fourth degrees 
west eighty (80) perches to a post on the river bank ; thence north 
twenty perches down the river to a post; thence north eighty-eight 
and one-half degrees east forty-four perches toa post; thence west 
thirteen degrees north eight and six-twentieths perches to a post; 
thence north eighty-eight and one-half degrees east twenty-eight 
perches to the place beginning, containing eleven acres and one 
hundred perches. 

Fourth. That by the records in the recorder’s office of Beaver 
county by occupation and use by the said John Dippold of the said 
properties, by a declaration of the said John Dippold that he was 
owner of the said properties, the public and creditors dealing with 
the firm of John Dippold & Sons and the said John Dippold be- 
lieved and were assured that the same Jolin Dippold still was and 

continued to be the lawful owner of the said properties until 
8 within a few days preceding said petition in bankruptey, 

and in pursuance of the said belief as to the ownership by 
the said John Dippold of the said properties the said creditors were 
induced to trust and confide in him and loaned to the firm of Dip- 
pold & Sons large sums of money and trusted them in divers and 
sundry ways in matters involving large sums of money until at 
the date of the filing of the petition as aforesaid the said firm of 
John Dippold & Sons, mainly and chiefly of financial responsibility 
by reason of the said John Dippold, had incurred debts to an 
amount exceeding $70,000. 

Fifth. That on the 16th day of February, 1878, there was entered 
on the record in the recorder’s office of the county of Beaver afore- 
said a deed from John Dippold and Annie, his wife, to Philip Fabel 
and Kate, his wife, the respondents herein, for the said.last-described 
tract of land, containing, as aforesaid, eleven acres and one hundred 
perches ; said deed purported to bear date January 22d, 1876, and the 
consideration therein named was the sum of ten thousand (10,000) 
dollars. On said February 16th, 1878, there was another deed re- 
corded in said county, purporting to bear date January 26th, 1876, for 
the said tract of land, containing two hundred and thirty-seven and 
three-fourths (237#) acres, in which the consideration named was 
eighteen thousand (18,000) dollars; said deed was from the said 
Joha Dippold and wife to the said Philip Fabel and wife. 
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Sixth. That the said Kate Fabel was the daughter of John Dip- 
pold, her maiden name being Kate Dippold ; that neither the said 
Philip Fabel nor the said Kate Fabel were possessed of sufficient 
means to purchase the said properties; and your orators charge that 
the said deed and the conveyances by the said John Dippold and wife 
to the said Philip Fabel and Kate Fabel, his wife, were made with 
the intent and for the purpose of defrauding the creditors of the said 
John Dippold, and to hinder, delay, and prevent the said property 
from going to or being distributed by the assignees in bankruptcy 
of the said John Dippold, and for the purpose of preventing, hinder- 
ing, and delaying the creditors of the said John Dippold in the col- 
lection of any debts off of and from the said John Dippold. 

Seventh. Your orators further charge conspiracy and combination 
between the said Philip Fabel and Kate, his wife, and the said John 
Dippold and other persons to your orators unknown, and by means 
whereof it was arranged that the said John Dippold should convey 
to the said Philip Fabel, by deeds as aforesaid, the said described 
properties in order that said properties could be held by the said 
Philip Fable and Kate, his wife, for their benefit and the benefit of 

the said John Dippold, freed and discharged from any claims 
9 on the part of the said creditors of the said John Dippold, and 

by reason and in pursuance of the conspiracy and combina- 
tion as aforesaid said deeds were made and executed by the said 
John Dippold some time prior to their recording as aforesaid, but 
at what date vour orators are not informed and cannot say. 

Eighth. That the said deeds and conveyances as aforesaid were 
a means and contrivance between the said Philip Fabel and Kate, 
his wife, and the said John Dippold, and other persons to your ora- 
tors unknown, by means and by reason whereof the said pi ‘perties 
of the said John Dippold were to be in such condition as to the title 
thereof that if at any time the said John Dippold should become 
seriously and financially embarrassed it might be made to seem 
that said John Dippold was not the owner of said properties. 

That in January, 1876, the said John Dippold, as a member of 
the firm of John Dippold & Sons, was largely engaged in business, 
was borrowing large sums of money, and continued so to be engaged 
in business and borrowing large sums of money down until the date 
of the petition in bankruptey, hereinbefore mentioned, and that dur- 
ing all of said time the said respondentsand the said John Dippold did 
combine and agree and conspire to the effect that it should be be- 
lieved by the public generally and by creditors dealing with the said 
John Dippold that the said John Dippold was the owner of the 
said properties hereinbefore described, and by reason and by means 
thereof the said creditors would be and were induced to trust and 
confide in the financial responsibility of the said John Dippold. 

Ninth. And your orators charge that the said deeds, as against 
themselves, assignees in bankruptcy, and as against creditors of the 
said John Dippold, are fraudulent and void. 

They therefore need equitable relief, and pray your honor as fol- 


lows: 
First. That you will order and direct a writ of subpoena, under 
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the seal of this honorable court, to be issued and directed to the said 
Philip Fabel and Kate, his wife, and John Dippold and Annie, his 
wife, the respondents herein, commanding them and requiring them, 
at a date therein named, to appear in your honorable court to an- 
swer the charge hereinbefore named. 


Second. That this honorable court will order, adjudge, and decree 
that the said deeds of January 26, 1876, and of January 22, 1876, 
from the said John Dippold and wife to the said Philip Fabel and 

wife be declared null and void, fraudulent as to creditors, and 
10 conveying or vesting no right or title to the said properties 

therein described to the said Philip Fabel end Kate, his wife, 
but that the lawful title to the said properties described in said deeds 
is now in and of right should be in your complainants, as assignees 
in bankruptcy of the said John Dippold. 


Third. That your honorable court will order and direct the said 
Philip Fabel and Kate, his wife, to cancel and deliver up to your 
orators the said deeds of January 26th, 1876,and January 22d, 1876, 
from John Dippold and wife to the said Philip Fabel and purport- 
ing to convey the properties as aforesaid, and that said deeds be by 
your honorable court declared fraudulent, null, and void as against 
the creditors of the said John Dippold and your orators, assignees 
in bankruptcy of John Dippold. 


Fourth. That the said Philip Fabel and Kate, his wife, should, 
under an order and decree of the honorable court, release and convey 
to your orators aforesaid any apparent title there mav be in them 
by reason of the said deeds of January 26th, 1876, and January 22d, 
1576, in order that, although the said deeds are fraudulent and void, 
there should be no cloud upon the title of your orators, and that 
they may be enabled to sell the said properties for a fair and full 
price. 

Fifth. Such other and further relief as the circumstances of this 
case may require and to equity and justice may appertain. 

D. T. WATSON, 
J. H. McCREERY, 
Solicitors for Plaintiffs. 


STATE OF PENNSYLVANIA, ss. 
Allegheny County, yest 


John F. Dravo, being duly sworn, saith that the facts set forth in 
the foregoing bill are true and correct to the best of affiant’s knowl- 


edge, information, and belief. 
JOHN F. DRAVO. 


Sworn — and subscribed this 13th day of June, A. D. 1879, before 
me— 
(SEAL. | WM. S. MARKS, 
Notary Public. 
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11 Answers of John Dippold and Wife. 


First. John Dippold and Nannie Dippold, two of said respondents, 
in answer to the first, second, third, and fifth paragraphs of the bill, 
say that the facts stated therein are admitted. 

Second. For answer to the fourth paragraph, said respondents deny 
all the allegations therein contained. 

Third. For answer to the sixth paragraph, said respondents say 
that it is true that Kate Fabel is a daughter of these respondents, 
and that her maiden name was Kate Dippold, but that all the other 
facts alleged in said paragraph are denied. 

Fourth. For answer to the seventh paragraph, said respondents 
deny all the facts therein alleged against them, and for further an- 
swer in this behalf say that said deeds were made and executed by 
these respondents and were by them delivered at the time they re- 
spectively bear date. 

Fifth. For answer to the first clause of the eighth paragraph, said 
respondents deny that “said deeds and conveyances were made as ¢ 
means and contrivance between the said Philip Fabel and Kate, his 
wife, and the said John Dippold and other persons to your orators 
unknown, by means and by reason whereof the said properties of 
the said John Dippold were to be in such condition as to the title 
thereof that if at any time the said John Dippold should become 
seriously and financially embarrassed it might be made to seem that 
John Dippold was not the owner of said properties;” and, for answer 
to the latter clause of said paragraph, said respondents say that it is 
true “that the said John Dippold was largely engaged in business 
and continued so to be engaged in business until the date of his peti- 
tion in bankruptcy,” but deny “that during all that time he was 
borrowing large sums of money and did combine with the other re- 
spondents and conspired to the effect that it should be believed by 

the public generally and by creditors dealing with said re- 
12 spondents that he was the owner of the said properties, and 

by reason and by means thereof the said creditors would be 
and were induced to trust and confide in the financial responsibility 
of the said John Dippold.” 

Sixth. For answer to the ninth paragraph, respondents deny that 
the said deeds are fraudulent and void against said complainants 
and the creditors of these respondents, as is averred in said para- 
graph; and, for further answer in this behalf, sav that they sold 
and conveyed the properties to the said Philip Fabel and Kate 
Fabel, his wife, at the times the said deeds respectively bear date; 
that said deeds were duly delivered at the time they bear date, and 
that the considerations therein mentioned were paid by the parties 
therein to the said John Dippold in money, and that said sale was 


a bona fide transaction. 
Seventh. Respondents thereupon deny that complainants are en- 


: 
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titled to the relief asked, and pray that their said bill may be hence 
dismissed with costs, &c. 
JOHN DIPPOLD. 
NANNIE DIPPOLD. 
WEIR & GIBSON, 


Solicitors for Respondents. 
ALLEGHENY COUNTY, 88: 


Before the subscriber personally came John Dippold and Nannie 
Dippold, the above-named respondents, who, after being sworn, did 
depose and say that the facts stated in the foregoing answers are 
true to the best of their knowledge and belief. 

JOHN DIPPOLD. 
NANNIE DIPPOLD. 


Sworn to and subscribed by and before me this 23d day of Sep- 
tember, 1878. 
[SEAL. ] E. T. CASSIDY, 
Notary Public. 


13 Answer of Philip Fabel and Wife. 


First. Philip Fabel and Kate Fabel, his wife, two of the said re- 
spondents, for answer to the first, second, third, and fifth paragraphs 
of the bill, say that they believe that the averments therein con- 
tained are true. 

Second. Said respondents, for answer to the fourth paragraph, say 
that the averments of facts contained therein are denied. 

Third, For answer to the sixth paragraph, said respondents say 
that it is true that the said Kate Fabel is a daughter of the said 
John Dippold, and that her maiden name was Kate Dippold; but 
they deny all the other allegations contained in said paragraph. 

Fourth. Said respondents, for answer to the seventh paragraph, 
say that the allegations therein contained are denied. 

Fifth. Said respondents, for answer to the first clause of the eighth 
paragraph, say that theallegations “ that the said deed and convey- 
auces were a means and contrivance between the said Philip Fabel 
and Kate, his wife, and the said Jolin Dippold and other persons to 
your orators unknown, by means and by reason whereof the said 
properties of the said John Dippold were to be in such condition as 
to the title thereof that if at any time the said John Dippold should 
become seriously and financially embarrassed it might be made to 
seem that said John Dippold was not the owner of said properties ” 
are denied. 

For answer to the latter clause of the eight paragraph, respondents 
say that it is true “that in January, 1876, the said John Dippold, 
as a member of the firm of John Dippold & Sons, was largely en- 
gaged in business, and continued to be largely engaged in business 
until the firm of John Dippold & Sons filed their petition in bank- 
ruptcy,” but whether he was borrowing large sums of money down 
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to the date of his petition in bankruptey these respondents do not 

know and therefore do not admit; but, for further answer in 
14 this behalf, respondents emphatically deny that “ during all 

of said time the said respondents and the said John Dippold 
did combine and agree and conspire to the effect that it should be 
believed by the public generally and by creditors dealing with the 
said John Dippold that the said John Dippold was the owner of the 
said properties, and by reason and by means thereof the said credit- 
ors would be and were induced to trust and confide in the financial 
responsibility of the said John Dippold.” 

Sixth. For answer to the ninth paragraph, respondents deny that 
said deeds are fraudulent and void as against the said complainants 
and the creditors of the said John Dippold,as charged in said para- 
graph; and, for further answer in this behalf, say that the purchases 
of said properties was a bona fide transaction ; that they paid a fair 
and reasonable price; that said deeds were made, executed, and de- 
livered at the time they respectively bear date, and the considerations 
mentioned therein represent the correct price, and that said consid- 
erations were paid in money. 

Seventh. Respondents, further answering, deny that the complain- 
ants are entitled to the relief prayed for, and thereupon pray the 
court to dismiss the bill at the costs of said complainants, Xe. 


PHILIP FABEL. 


WIER & GIBSON, 
Solicitors for Respondents. 


STATE OF KENTUCKY, ae 
Jefferson County, fo’ 


Before the subscriber personally came Philip Fabel, who, after 
being duly sworn, say- that the facts stated in the foregoing answers 
are true to the best of their [his] knowledge and belief. 


Sworn and subscribed before me September 23, 1879. 
[SEAL. | J. SPEED PEAY, 
Notary Public. 


15 Replication. 


And now, September 26th, 1879, the complainants join issue on 
the matters alleged in the answers. 
D. T. WATSON, 
For Complainants. 


16 Opinion of the Court. 
Acueson, D. J.: 


The purpose of this suit is to set aside two deeds of convevance 
from John Dippold and wife to Philip Fabel and Kate Fabel (née Dip- 
old and daughter of the grantors), his wife, one dated January 
22d, 1876, for a tract of about eleven acres of land, reciiing a con- 


=m 


peat 


- against the other in a court of the United States sitting in this State, 
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sideration of ten thousand dollars, the other dated January 26th, 
1876, for a tract of two hundred and thirty-seven and three-fourths 
acres of land, reciting a consideration of eighteen thousand dollars, 
all situated in Beaver county, Pennsylvania. 

Both deeds purport to have been acknowledged January 26, 1876, 
but they were not recorded until February 16, 1878. 

On March Ist, 1878, John Dippold and bis copartners in the firm 
of John Dippold & Sons were adjudged bankrupts upon a petition 
filed February 28th, 1878. The plaintiffs are the assignees in bank- 
ruptcy of John Dippold, and they attack said deeds for actual fraud, 
the bill charging that they were made with the intent and purpose 
of delaying, hindering, and defrauding the creditors of John Dip- 
pold and in pursuance of a fraudulent conspiracy between Dippold 
and Philip Fabel and Kate, his wife (who were without the means 
to purchase said lands), and other persons to the plaintiffs unknown. 
The defendants in this suit are Philip Fabel and Kate, his wife, and 
John Dippold and Nannie, his wife. 

The answers are responsive to the bill and deny all its allegations 
of fraud and conspiracy. 

The plaintiffs called and examined Philip Fabel and John Dip- 
pold “as if under cross-examination,” pursuant to the Pennsylvania 
practice, and they subsequently introduced evidence tending to von- 
tradict them. To this mode of procedure no objection was teken 
before the examiner, but at the final hearing the defendants’ counsel 
objected to the whole of this evidence and claimed that the bill must 
be dismissed for want of proof to overthrow the answers. 

The evidence, however, was read subject to the objections, and the 
questions thereby raised were reserved. 

These objections are— 

First. That the Pennsylvania statute providing for the examina- 

tion of the opposite party “ as if under cross-examinaticn ” is 
17 —- not applicable to a suit in equity in a court of the United 
States. 

Second. That it was not competent to call Philip Fabel and John 
Dippold to testify against their wives. 

First. The first objection is well taken, and sustained by a recent 
decision of the United States circuit court for this district, in Penn- 
svylvania R. R. Co. et al. vs. The Allegheny Valley R. R. Co. et al, 
but it does not follow that the testimony is to be rejected altogether. 
Under section 858 of the United States Revised Statutes the parties 
to a suit are admissible to testify for themselves and compellable to 
testify for the others. Texas vs. Chiles, 21 Wal., 488. 

Now, to sustain an objection to the mode of conducting an ex- 
amination which was not raised before the examiner would take the 
plaintiffs by surprise. The testimony of Fabel and Dippold, there- 
fore, must be received and such effect given to it as if they had been 
called generally by the plaintiffs, unless there is something in the 
second objection. 

Second. Whether, in view of the Pennsylvania rule, which for- 
bids husband and wife to testify against each other, either can testify 
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need not be determined here. Mrs. Dippold has no pecuniary in- 
terest whatever (so far as appears) in this suit, and she is an unnec- 
essary and improper party. Then, as to Mrs. Fabel, while it may 
be that the testimony of her husband could not be used to her preju- 
dice, certainly he is a competent witness as against himself, and his 
interest here is separable from hers. These objections, then, being 
overruled, we are brought to a consideration of the evidence. 

In the year 1876, and for some time prior, John Dippold & Sons 
were engaged in steamboating and in merchandising coal. Their 
business headquarters were at Pittsburgh, but they transacted some 
business in the same firm name at Louisville, Kentucky. John Dip- 
pold resided in Beaver county, Pennsylvania, on the lands now 1n 
dispute. Philip Fabel is the son of Frederick Fabel, who died in 
July, 1878, before this suit was brought. . Frederick Fabel carried 
on the manufactory and business of a chandler in Louisville. He 
was prosperous and a man of considerable means. It does not very 
clearly appear what estate he left at his death, but probably it was 
at least one hundred thousand dollars. 

Philip had been in his father’s employ as book-keeper and clerk 
at a yearly salary of twelve hundred dollars. 

The relations, business and otherwise, between the son and father 
were confidential and close. The son married Kate Dippold in 

March, 1874. 
18 Philip Fabel and John Dippold both testify that after this 

marriage Dippold, whose business frequently called him to 
Louisville, borrowed from Philip Fabel, from time to time, various 
sums of money, many of which loans were repaid, but not all, so that 
in January, 1876, Dippold owed on these loans ten thousand dollars. 
At that time (they say) Dippold applied for a further loan of ten 
thousand dollars, but Philip refused unless he was secured; that 
after some negotiations it was finally agreed that Dippold should 
sell and convey his real estate in Beaver county, Pennsylvania 
to Philip for twenty-eight thousand dollars, the sum it had 
originally cost Dippold and, it would seem, its then fair value. 
Philip, in addition to the ten thousand dollars already loaned, — to 
pay Dippold ten thousand dollars in cash and to give his notes for 
the other eight thousand dollars. Philip (they state) then came to 
Pittsburgh, and the parties met at the house of J. Sharp McDonald, 
at Sewickley, where the transaction was consummated, Philip pay- 
ing to Dippold ten thousand dollars in cash and giving his four 
notes at four, six, eight, and twelve months, aggregating eight 
thousand dollars, and receiving the two deeds already mentioned. 
They testify that a short time afterwards Philip wrote a letter in, 
his father’s name to Dippold that he would discount the notes, and 
thereupon Dippold brought them to Louisville, to Fabel’s place of 
business, and Dippold was paid seven thousand six hundred dollars 
for the notes. This is the substance of the testimony of Philip 
Fabel and John Dippold touching the main transaction. 

Philip further testifies that all this money he received from his 
father, and that it came in the first instance out of his business. 
He states, however, that when he took money out of the safe to loan 
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to Dippold he made a loose temporary memorandum until his 
father replaced it, and no entries were made on the books. Speak- 
ing on this subject, he says: “ When I told him that I had loaned 
the money, he sold some stocks or something and replaced it. That 
was the case in every instance of these loans. 

“I reported to my father in each separate instance. 1 don’t know 
how he replaced it, unless he sold stocks. He would replace the 
money I would report to him. I was the financial son, and what 
I did was regarded by him as correct.” 

Philip further testifies that his father told him it was his purpose 
to keep an account against each child of what he or she got, so that 
after his death one would not get more than another; but no such 
an account had been found, and that none of the transactions be- 
tween himself and Jolin Dippold were entered on the books con- 
nected with his father’s business. He also states that he took no 
notes or writings evidencing the loans. He says that the money he 
paid Dippold at Sewickley, and which he carried there in his 

satchel, was in large bills—five or six one-thousand-dollar 
19 bills and the rest in bills of five hundred dollars—and that 

these bills he procured at Louisville, in exchange for smaller 
currency, through one J. William Anderson, a broker, who left 
Louisville and went to Europe a few months afterward. Philip 
testifies that he took his deeds to Louisville, and there kept them 
until December, 1877, when he sent them to J. Sharp McDonald to 
have them recorded. 

The defendants’ counsel contend that as this testimony comes from 
witnesses called by the plaintiffs they are concluded thereby and its 
truth cannot be questioned by them. 

But to such proposition I cannot assent. Where a party is called 
by the opposite party he stands in a different position from an ordi- 
nary witness. He is necessarily hostile to the party calling him, 
who is not bound by what he testifies. Wharton on Evidence, pars. 
484 and 489. 

It may be that he cannot be directly impeached by the party who 
called him, but he may be freely contradicted, even though this 
may incidentally discredit him; but while this is so, on the other 
hand a party who has voluntarily put his adversary on the witness 
stand cannot insist that his testimony shall be ignored if it happens to 
disappoint him. It is competent testimony in the case, and unless 
self-contradictory or inherently improbable it must prevail in the 
absence of countervailing evidence. Keeping in mind these prin- 
ciples, let us proceed to consider the evidence—which in the main 
is circumstantial—relied on by the plaintiffs. 

It appears that in January, 1876, John Dippold & Sons were 
largely indebted. Their then principal creditor was the Tradesmen’s 
National Bank of Pittsburgh, which held fifty-one thousand dollars 
of their paper. About twenty-six thousand of this debt still re- 
mained unpaid when the firm went into bankruptey, the reduction 
being accounted for otherwise than by money received from Fabel. 
It is shown that there was no change in the possession of the lands 
in question, John Dippold remaining in possession after the con- 
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veyances the same as before. There is evidence that in a conversa- 
tion with F. H. Anderson, two or three months before his bankruptcy, 
John Dippold spoke of these lands as his, and that in January, 1878, 
upon the renewal of a note, he expressly stated to Cyrus Clarke, Jr., the 
cashier of said bank, that the property was all in his name, except 
a little piece that had some defect in the title, which was in his wife’s 
name, and there was nothing against it. The plaintiffs also show 
that the name of J. William Anderson was not in the directories of 
the city of Louisville, and they examined several witnesses who 
would be likely to know such a broker, who testified that they had 
never heard of such a person. Upon this evidence, in connection 
with the relationship between the parties, the fact of conveyances to 
the grantor’s daughter jointly with her husband, the secrecy of the 

transaction, and the retention of the deeds from record until 
20 the very eve of the proceedings in bankruptey, the unusual 

incidents detailed by the parties—such as the use of cash in 
every instance instead of cheecks—the bringing of ten thousand dol- 
lars to Pittsburgh in a satchel, and the absence of all entries in Fred- 
erick Fabel’s books, the omission to have the title to the land exam- 
ined or to take professional advice, the failure to account specifically 
with [for] what was done with the money—John Dippold merely 
stating that he used it in his business and to lift notes without being 
able to particularize—and upon the extraordinary character of the 
transaction generally, the plaintiffs rely as overthrowing the testi- 
mony of Fabel and Dippold that the consideration moneys named 
in the deeds were actually paid and as impeaching the bona fides of 
the conveyances. 

Certainly the case is an uncommon one, and it must be conceded 
that it is attended by some circumstances tending to excite sus- 
picion as to the integrity of the transaction. 

Nevertheless, human affairs are so diverse and their phases often- 
times so strange, the actions of mankind frequently are so unaccount- 
able, that we might well pause before rejeeting the positive testimony 
of the plaintiffs’ two chief witnesses, even if they stood uncorroborated. 

That Frederick Fabel had the pecuniary ability to make the al- 
leged advances to his son Philip,if he saw fit to do so, is plain enough, 
I think, upon the plaintiffs’ own showing. Uis business methods con- 
nected with this matter, as indicated by the son’s testimony, may 
appear odd, but we should not be too hasty in drawing conclusions 
therefrom, in view of the glimpse into his character afforded by what 
the plaintiffs’ witness, Jacob Kriegar, incidentally remarks. 

Speaking of the elder Fabel he says: “ But some old Germans 
keep their private matters very close, especially their money mate: 
ters—so strictly private that it is very hard even for a sharp business 
man to learn much about them.” 

Again, the very relationship subsisting between John Dippold and 
Philip Fabel might beget in the latter such confidence in the former 
as to account satisfactorily for conduct on the part of Philip 
which, in the case of strangers—dealing naturally at arm’s Jength— 
would be scarcely reconcilable with good faith. Beyond the fact of 
the indebteduess of John Dippold & Sons in January, 1876, and 
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their failure some two years later, we have little evidence as to their 
financial conaition at the earlier date. The books of the firm were 
not offered in evidence before the eXaminer nor exhibited to the 
court and they are not in the case; but if financial embarrassment 
in January, 1876, can be inferred from the proofs, it must be still 
said that there is not a particle of direct evidence that Philip Fabel 
was aware of the fact, at least apart from his knowledge that Dip- 
pold was a borrower of money. Philip’s own testimony is that he 
knew nothing about Dippold’s affairs, and he lived, it must be re- 

membered, five hundred miles from Pittsburgh. Upon the 
21 plaintiffs’ proofs it would be a strained inference that John 

Dippold was contemplating bankruptcy in 1876. Indeed, Mr. 
Clarke’s tesmony rather suggests that he was then vigorously and 
hopefully attempting to extricate his firm from debt. Can it be 
thought surprising that he should seek pecuniary aid from the 
Fabels? | 

The retention of possession so much insisted on as a badge of 
fraud might well be accounted for on the score of kindly feelings 
cherished by young Fabel towards his wife’s aged parents, even if 
it were not shown to be consistent with an agreement testified to by 
John Dippold and J. Sharp McDonald. They state that at Dip- 
pold’s request Philip Fabel agreed to resell him the lands at the 
price of twenty-eight thousand dollars, with interest, if paid within 
two years, and that a few words to that effect were written on a slip 
S of paper and signed by Philip and given to Dippold, who says that 
he has lost it. It may be proper to say just bere that about this 
particular matter Fabel (who was the first witness examined) was 
not interrogated at all,and he did not mention it. How Kate 
Fabel’s name came to be inserted in the deeds as one of the grantees is 
an unexplained circumstance. It seems not to have attracted the 

| special notice of counsel on either side during the taking of the testi- 
mouy, for no witness was asked in respect to it. 
That her name should go in the deeds was no part of the prior 
arrangement as testified to. The deeds were not drawn by a lawyer, 
fi but J. Sharp McDonald took Dippold’s old deeds and therefrom 
4 had young Jacob Dippold prepare the deeds to Fabel, using the 
ordinary printed blank forms. 

It is possible that Jacob ignorant!y supposed that the name of the 
grantee’s wife should be inserted. Philip Fabel, to the inquiry 
whether he asked why the deeds bore different dates, responded, “ I 
never mentioned it at all. I said nothing. I had Sharp McDon- 
ald’s word that it was all right, and took my deeds and paid out my 
money.” It would seem, then, that Philip made no very close 
scrutiny of the deeds. However, as the matter has been left, 
whether the wife was made a grantee by a mistake of the scrivener 
or by direction of Philip Fabel is a point about which we can only 
conjecture. And now as to the recording of the deeds. Under the 
laws of Pennsylvania a deed takes full effect by mere delivery, and 
as against the grantor and one in the situation of a subsequent as- 
signee in bankruptcy, it is immaterial whether it is recorded or not. 
Mellon’s appeal, 32 Pa. St.,121; Curry vs. McCaully, 11 Fed. 
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Rep., 365; 8. C.,20 Fed. Rep., 583. Here there is no evidence what- 
ever of any agreement or understanding that the deeds should be 
withheld from record. That they were not recorded as early as 
December, 1877, was the fault of McDonald, and if John Dippold 

made the alleged misrepresentations to Anderson and Clarke, 
22 it was not in the presence of Philip Fabel. In fine, the cir- 

cumstances most insisted on as overcoming the oaths of 
Fabel and Dippold are so equivocal and of such doubtful signifi- 
cance that it would be unsafe, it seems to me, to decree the deeds to 
be void for the alleged fraud, did the case rest upon the plaintiffs’ 
proofs only. 

But the case does not so stand. The defendants have introduced 
testimony of the utmost importance and value tothem. In the first 
place, the testimony of Frank W. Smith, the notary public, puts it 
beyond any question that the deeds were in fact executed more than 
two years before the bankruptcy, on the date set forth in the 
acknowledgments, January 26th, 1876; and then J. Sharp McDon- 
ald testifies that shortly prior to that date, at the instance of 
John Dippold and in his behalf he visited Louisville and concluded 
the negotiation with Philip Fabel for the sale of the lands to him 
upon the aforesaid terms. He then understood from both Dippold 
and Fabel that the former owed the latter ten thousand dollars for 
monies loaned. The bargain being finally agreed on, McDonald 
returned to Pittsburgh and reported to Dippold, and the deeds were 
prepared and executed in anticipation of Fabel’s arrival. The 
transaction was closed in McDonald’s house and in his presence. 
He drew the notes for eight thousand dollars and saw Fabel make 
the cash payment of ten thousand dollars and give his notes to Dip- 
pold, and the deeds delivered to Fabel. 

True, McDonald states that he did not count the money, but he 
saw Dippold count it, and he is morally certain that the amount 
was ten thousand dollars. McDonald’s first wife, who was dead at 
this time, was a daughter of John Dippold, and at a later date he 
becaine a partner with Dippold in the firm of Dippold and McDon- 
ald ; but these facts do not tend to his discredit. He has no appar- 
ent interest in this case, and there is no discernible reason for his 
swearing falsely. I have attentively looked into the evidence and 
am unable to discover a substantial basis for the theory that 
McDonald himself was a party to the alleged conspiracy. There is 
still less ground for the hypothesis that he was hoodwinked. And 
accepting jas I think we must, his narrative as true, it is strongly 
confirmatory of the testimony of Fabel and Dippold, and goes far 
to sustain the conveyances in question. 

It may be that I have failed to mention some matters which im* 
pressed the learned counsel for the plaintiffs more than they have 
me, but this opinion has grown to such length that I must forbear 
further discussion. And I can only add that a careful study of the 
whole case has brought me to the fixed conclusion that the clear 
weight of the evidence is on the side of the defence, and that the 


bill sbould be dismissed. 
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Let a decree be drawn dismissing the bill with costs, to be paid 
out of the estate in bankruptcy. 


23 Decree. 


And now, August 28th, 1885, this case having come on for final 
hearing, and having been argued by counsel on both sides, the court, 
upon consideration of the bill, answers, and proofs, do order, adjudge, 
and decree that the bill be dismissed, and that the costs be paid by 
the complainants out of the bankrupt assets of John Dippold & Sons 
which have or may come into the hands of the said complainants. 


BY THE COURT. 
24 Exceptions of Appellants. 


And now, September, 1885, come the plaintiffs, by their counsel, 
and to the decree and opinion of the court filed in this cause they 
except, and for cause of exceptions specify— 

First. The learned court erred inJdecreeing that the bill be dis- 
missed. 

Second. The learned court erred in holding that the defendant 
could not be called, as for cross-examination, under the Pennsylva- 
bia statutes. 

Third. The learned court erred in holding that the evidence was 
insufficient to decree that the deeds in this case were fraudulent and 
void as against creditors. 

Fourth. The learned court erred in not holding that the evidence 
disclosed such badges of fraud on the part of the respondents as 
follows, to wit: 


(a.) Indebtedness of grantor at time of making deed. 

(b.) Possession of the land after the conveyances. 

(c.) Failure of grantees to record the conveyances until a few days 
before bankruptcy of grantor. 

(d.) Conveying to Fabel and his wife (grantor’s daughter) jointly, 
when the consideration is alleged to have moved from Fabel’s father. 

(e.) Grantor’s declarations, long after the date of deeds, that the 
land was his and unencumbered. 

(f.) Alleged payments of more than twenty-eight thousand dol- 
lars, at sundry times, by grantee to grantor, and borrowing of more 
than ten thousand dollars by grantor of grantee, at sundry times, 
without making any written evidence of either the indebtedness or 
the payments. 

(g.) Purchase of land requiring the outlay of twenty-eight thou- 
sand dollars on part of grantee without professional advice or ex- 

amination of title. 
25 (h.) Grantees sending unrecorded deeds by unregistered 
letter. 

(i.) Procuring a broker by grantee to exchange ten thousand dol- 
lars — small bills for large ones, then carrying the latter in a travel- 
ing satchel from Louisville to Sewickley to pay them to grantor 
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when both parties were accustomed to transact business with others 
by bank checks and drafts. 


(j.) Extraordinary allegation on part of grantee as to the manner 
of procuring the money which he alleges he paid grantor for the 
deeds. 

(k.) Grantor’s failure to account for the disposition of the alleged 
purchase-money, as shifted the burden of proof upon the respond- 
ents and required them clearly and fuily to explain the said indicia 
of fraud, and in the absence of such explanation required the can- 
cellation of the said deeds as fraudulent against creditors. 


Fifth. The learned court erred in according any weight to the 
evidence of the respondents in their own favor, because the testi- 
mony discloses that they were untruthful and unworthy of belief. 


Sixth. The learned court erred in holding that J. Sharp MeDonald 
was « disinterested witness, because, if truthful, his evidence dis- 
closes that he had been negligent about the recording of the deeds, 
and, if overthrown on that ground, he would have been liable. 


Seventh. The learned court erred in not making a decree in favor 
of the plaintiffs, and in not ordering that the deeds be delivered up 


to be cancelled. 
D. T. WATSON, 
J. H. McCREERY, 
WILLIAM 8. PIER, 
Counsel for Complainants. 


26 Petition for Leave to Appeal. 
Filed September 29, 1885. 


To the honorable the judge of the said court: 


Your petitioners, the plaintiffs above named, respectfully sheweth 
to your honor that on the 28th day of August, 1885, a final decree 
was entered in the cbove-named case dismissing the bill against the 
said defendants, and that the costs be paid by the complainants out of 
the said bankrupts’ estate, and that on the 10th day of September 
instant the said complainants filed specifications of exception to said 
decree in the court, setting out therein the grounds and reasons 
wherein said decree is erroneous in petitioners’ belief and opinion. 
They therefore pray this honorable court to order and direct that 
petitioners have leave to appeal from said decree of this honorable 
court to the circuit court of the United States for the western dis- 
trict of Pennsylvania. 

And they will ever pray, &c. 
JOHN F. DRAVO, 
ROBERT ARTHURS, 
Assignees in Bankruptcy of John Dippold. 
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STATE OF 7 ae 
County of Allegheny, 


Before me, clerk of the district court of the United States for the 
western district of Pennsylvania, personally came John F. Dravo, 
who, being first duly sworn, says that the facts set forth in the within 


petition are true. 
JOHN F. DRAVO. 


Sworn — and subscribed this 28th day of September, A. D. 1885. 
S. C. McCANDLESS, Clerk. 


Order of Court on Appeal. 


And now, 29th September, 1885, the within petition presented in 
ope) court, and, upon consideration thereof, leave is granted to the 
petitioners to remove the said cause by appeal into the cireuit court 
of the United States for the western district of Pennsylvania. 


BY THE COURT. 


bo 
~~ 


Bond for Damages and Costs on Appeal. 
Filed Sept. 29th, 1885. 


Know all men by these presents that we, John F. Dravo and 
Robert Arthurs, assignees of John Dippold, and William Vankirk 
and L. Halsey Williams, of the county of Allegheny and State of 
Pennsylvania, are held and firmly bound unto Philip Fable and 
John Dippold in the full and just sum of two hundred dollars, cur- 
rent money of the United States of America, to be paid to the said 
Philip Fable etal., his [their] heirs,executors, or assigns; towhich pay- ¢ 
ment, well and truly to be made, we bind ourselves, our heirs, ex- 
ecutors, and administrators, jointly and severally, by these presents. 

Sealed with our seals and dated this 28th day of September, in the 
vear of our Lord one thousand eight hundred and eighty-five. 

Whereas lately, at the district court of the United States for the 
western district of Pennsylvania, in a suit depending in said court 
between John F. Dravo and Robert Arthurs, assignees, &c., and 
Philip Fable et al., at number 4, October term, 1879, in equity, a 
decree was rendered against the said complainants, and the said 
complainants having obtained leave to remove the said cause to the 
circuit court of the United States for the western district of Penn- 
sylvania and filed a transcript of the record of said court in the 
office of the clerk of the said circuit court of the United States to re- 
verse the decree in the aforesaid suit: 

Now, the condition of this obligation is such that if the said obligor 
shall well and truly pay or cause to be paid to the said Philip Fable 
et al., his [their] heirs, executors, administrators, or assigns, all such 
damages and costs as shall accrue to him[them ], the said Philip Fable 
et al., defendants in said cause, as aforesaid, in the prosecution of the 
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said , then this obligation to be void; otherwise to remain in 


full force and virtue. 
JOHN F. DRAVO, SEAL. | 
ROBERT ARTHURS, [SsEAt.| 
Assingees in Bankruptcy of John Dippold. 
W. VANKIRK. ——, 
L. H. WILLIAMS. SEAL. 


Sealed and delivered in presence of— 


28 Subpeena. 
Filed June 17, 1879. 


Unitep STATES OF AMERICA, if 
. . . 88 = 
Western District of Pennsylvania, | 


The President of the United States to Philip Fable and Kate Fable, 
his wife, John Dippold and Nannie Dippold, his wife : 


For certain causes offered before the district court of the United 
States in and for the western district of Pennsylvania, in the bill in 
equity of John F. Dravo and Robert Arthurs, assignees in bank- 
ruptcy of John Dippold, John H. Dippold, Martin Dippold, and 
Jacob H. Dippold, partners as John Dippold & Sons, bankrupts— 

We command and strictly enjoin you that, laying aside all other 
matters and notwithstanding any excuse, you persoiially be and 
appear before the judge of the said court, at the session of the same 
court to be holden at Pittsburgh, on the first Monday of July next, 
to answer concerning those things which shall then and there be 
objected against you, and to do further and receive what the said 
court shall have considered in this behalf; and this you are in 
nowise to omit, under the penalty of ten thousand dollars. 

Witness the Honorable W. W. Ketcham, judge of the said court, 
and the seal thereof, at Pittsburgh, this 13th day of June, A. D. 1879, 
and of the Independence of the United States the 103d year. 

S. C. McCANDLESS, Clerk. 


The defendants are required to enter appearance in this suit on or 
before the return day of this writ; otherwise the bill may be 
taken pro confesso. 

June 17, 1879, service of this subpcena accepted by direction of 
respondents. 

WEIR & GIBSON, 
Solicitors for Respondents. 


Order Extending Time for Filing Answer. 
Filed August 19, 1879. 


And now, August 19, 1879, on motion of Weir & Gibson, solicitors 
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for respondents, the time for filing answers is extended for the period 
of fifteen days from this date. 
PER CURIAM. 


29 Order Granting Extension of 15 Days for Respondent to File 
Answers. 


Filed Sept. 5, 1879. 


And now, to wit, September 5, 1879, on motion of Weir & Gibson, 
attorneys for respondents, a further extension of 15 days is given to 
respondents to file their answers. 

PER CURIAM. 


Notice of Motion to Set Aside Order. 
Filed Sept. 6, 1879. 


You will please take notice that at 2 p. m. of Saturday, Septem- 
ber 6th, 1879 (this day), I shall move the court at chambers to set 
aside the order of September 5th, 1879, extending time for filing 
answers. 

Sept. 6th, 1879. 

: D. T. WATSON, 

Attorney for Plaintiffs. 


To Messrs. Weir & Gibson, attorneys for defendants. 


Notice of Oct. 2, 1879. 
Filed Oct. 2, 1879. 


You will please take notice that the plaintiffs desire the evidence 
to be adduced in this cause to be taken orally, and this morning I 
shall move for the appointment of an examiner. 


Oct. 2d, 1879. 
D. T. WATSON, 
Of Counsel for Plaintiffs. 


30 Affidavit and Order Appointing J. H. Reed Examiner. 
Filed October 2, 1879. 


And now, October 2, 1879, the court, on motion of plaintiffs’ 
counsel, do appoint James H. Reed, Esq., an examiner in this case, 
and do direct him to take, at Louisville, Ky., beginning October 
13th, 1879, the testimony of such witnesses as may be produced. 


PER CURIAM. 


a before me came Robert Arthurs, one of the plaintiffs, 
who, being by me duly sworn, says that it is necessary to the plain- 
tiffs’ case that a number of witnesses residing in Louisville and ad- 
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jacent thereto shall be examined; that it is impossible to procure 
the attendance of these witnesses at Pittsburgh, and it is not practi- 
cable to take their testimony on commission ; that some of the wit- 
nesses are infirm and aged, and affiant is fearful, unless promptly 
proceeded with, they may lose their evidence. 


ROBERT ARTHURS. 


Sworn to and subscribed this October 2d, 1879, coram— 
S.C. McCANDLESS, 
Clerk U. S. District Court. 


And now, Oct. 4, 1879, William Scott, Esq., is substituted in place 
of J. H. Reed, Esq., as examiner in this case, the notices heretofore 
served bv J. H. Reed to be taken as served by the examiner hereby 


appointed. 
PER CURIAM. 


Precipe for Appearance. 
Filed October 4, 1879. 
At Pittsburgh, in said district, on the 4th day of October, 1879. 
WestTeRN District OF PENNSYLVANIA, 88: 


To S. C. McCandless, Esq. : 
Please enter our appearance in above case for Philip Fable and 


wife, defendants. 
KNOX & REED. 


31 Bill of Expenses of Examiner Taking Testimony at Louisville. 
Filed November 11, 1879. 


Statement of expenses of examiner appointed by the court, in going 
to Louisville, Ky., taking testimony October 13-16, 1879, and re- 
turning, 


es aes SU ENE ne cease wun iiesdammiaiana $28 00 
Pease ante, O00 WA76....... . conus cocionsncmmaee ae 
SN cscs inins reiveeed oven ten esi omninrnitina whclae 3 00 
i I iii, scenes cities aioe eiinannas cause 6 80 
ins a cn einnialia FPEED PPM Mes eS Fare EN 10 50 
Se Ee PUNE 1. a: sn snes anil ated aansipeclinietliabadidianicia aiamal “ale. 12 50 
EAL LEC OO LAI Oe Ls Mie) MOR ee NR 3 00 

5 | PRONE ss eS aE ROEEr FY fe rae MOCO AB $68 30 


Above expenses were paid by Mr. Robert Arthurs, of complain- 


ants. 
WILLIAM SCOTT, Examiner. 
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WesTeERN District PENNSYLVANIA: 


Before me came William Scott, above named, who, being duly 
sworn, deposeth and saith that his expenses in the matter above 
named were paid by complainants, and that the items and amounts 
above set forth are correct to the best of his knowledge and belief. 


WILLIAM SCOTT. 


Sworn — and subscribed before me this 11th of November, 1879. 
S. C. McCANDLESS, Clerk. 


Rule on Respondents to Close Their Testimony. 
Filed November 15, 1880. 


And now, November 15th, 1880, upon motion of solicitors for 
complainants, the court grant a rule upon the respondents to close 
their testimony within thirty days after notice of this rule served 


upon them. é 
BY THE COURT. 


32 Order for Extending Time for Taking Defendants’ Testimony and 
fotice of Application Therefor. 


Filed Jan. 5, 1881. 


And now, January 5, 1881, on motion of Knox & Reed, of coun- 
sel for defendants, the time for taking defendants’ testimony is ex- 
tended until February 15th, 1581. 

BY THE COURT. 


To D. T. Watson, Esq., of counsel for plaintiffs: 


}.ease take notice that an application will be made to the judge 
of the U.S. district court for an extension of time to take defendants’ 
testimony in the above case until Febrvary 15, 1881. Said appli- 
cation will be made January 5th, 1851, at 10 a. m., or as soon there- 
after as it can be heard. 

KNOX & REED, 
For Defendants. 
Service of above notice accepted. 
Db. T. WATSON, 
For Plaintiffs. 
Rule on Examiner. 
Filed June 6th, 1882. 


And now, June 6th, 1882, it appearing to the court that testimony 
in this case has been taken before William Scott, Esq., examiner, 
aud that on November 15th, 1880, a rule was granted at the 
instance of solicitors for plaintifis on respondents to close their 
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testimony within thirty days after service, and that on January 5th, 
1881, at the instance of solicitors for respondents, the time for tak- 
ing testimony was extended to the 15th prox., and on motion of D. 
T. Watson and S. W. Cunningham, of counsel for plaintiffs, a rule 
is now granted upon William Scott, Esq , examiner, to show cause 
why the said testimony taken before him should not be filed. Re- 
turnable June 10th, 1882, at 10 o’clock a. m. 
BY THE COURT. 


33 Rule on Commissioner to Return Testimony. 
Filed July 29th, 1884. 


And now, July 29th, 1884, on motion of H. W. Weir, attorney for 
defendants, ruie granted upon William Scott, Esq., to show cause 
why he should not file the testimony taken before him in this case. 


BY THE COURT. 
Answer of W. Scott, Examiner, to the Rule of July 29, 1884. 
Filed August 6, 1884. 


To the Honorable M. W. Acheson, judge of said court: 


William Scott, the examiner appointed by the court in the above- 
entitled case, respectfully makes answer to the rule granted July 29, 
1884, upon motion of counsel for the defendants requiring him to 
show cause why the testimony taken before hii in tliis case should 
not be filed. 

The examiner is now, and has at all times heretofore been, ready 
and willing to file the testimony taken before him in this case when- 
ever instructed by the court or requested by the parties so to do. 

He has now in his possession a portion of said testimony, but a 
portion thereof is not in his possession, nor does he know its where- 
abouts. The missing portion is that taken before the examiner at 
Lovisville, in October, 1879, and hereinafter spoken of as the “ Louis- 
ville testimony,” not meaning, however, to include within that term 
the depositions taken by consent, in the spring of 1880, at Louisville. 

The attention of the examiner is now called to the fact that a rule 
similar to the present one was granted, on motion of the plaintiffs, 
June 6, 1882, and still stands without answer thereto or decision 
thereon. 

Wishing to relieve himself from any appearance of neglect of duty 
or of disrespect to the court, the examiner begs leave to state the facts 
connected with both of these rules. ° 

Your respondent was appointed examiner by order of the court 
made October 4, 1879, and, proceeding at once to Louisville, took 
there the testimony offered by the plaintiffs and, as soon as possible 
after his return to Pittsburgh, filed the same in the office of the clerk 

of the court. 
34 This was done under a misapprehension of the order of 
the court, the examiner supposing, until after he had filed 
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this testimony, that his duties were completed upon taking the tes- 
timony at Louisville. 


The testimony so filed is that which is now missing. 


It seems to have been taken from the clerk’s office under leave of 
court by counsel for plaintiffs, November 1, 1879, and since it was 
first filed it has never been in the possession or custody of the ex- 
aminer, except for a few days, from June 27th to July 12th, 1882, 
as hereinafter explained. 


The taking of the testimony before the examiner proceeded in 
Pittsburgh, and on May 3lst, 1880, the complainants rested. No 
testimony was offered at once by the defendants. 


During the latter part of 1880 and the early part of 1881, counsel 
for the complainants notified the examiner that the time allowed 
defendants under rule to close had expired, and requested the ex- 
aminer to file the testimony taken before him in Pittsburgh, but he 
was unable to comply with their request, for the reason that this 
testimony was in possession of counsel for the defendants, who had 
procured it from the examiner to prepare for the introduction of 
their testimony,and from whom the examiner, after repeated efforts, 
was unable to obtain it. 

To bring the question before the court, counsel for plaintiffs hav- 
ing asked and obtained the consent of the examiner, made the 
motion for and obtained the rule of June 6, 1882. Upon service of 
that rule, however, the Pittsburgh testimony was returned to the 
examiner, and he was notified that, by consent of the parties, he 
was to take the testimony of the defendants, notwithstandirig the 
rule to close above mentioned. | 

Meetings were held, accordingly, June 25, 26, and 27, 1882, at 
which the defendants produced their testimony, closing at the meet- 
ing on June 27, and there was then an adjournment, with the un- 
derstanding that the testimony was closed, unless the plaintiffs, 
after consideration, should wish to offer testimony in rebuttal. 

In view, however, of the possibility that all the testimony was to 
be filed shortly thereafter, the examiner took from this meeting all 
the testimony previously in his possession, and also the “ Louisville 
testimony,” which had not previously been in his possession since 
its filing, but which was produced at the hearing by counsel and 
used for reference. 

All this testimony is still in the passession of the examiner, ex- 
cept the “ Louisville testimony.” On July 12th, 1882, counsel for 
plaintiffs sent for and obtained the “ Louisville testimony,” stating 
Ly the messenger that an examination of it was necessary to enable 
the plaintiffs to determine whether they bad anything more to offer. 

The examiner was never afterwards requested to call a meetin 

for hearing further testimony, and since July 12th, 1882, he 
35 has not seen the said “ Louisville testimony,” nor has he been 
able, since inquiry was recently made concerning it, to ascer- 


tain its whereabouts, although he has made diligent efforts to do so. 
WILLIAM SCOTT. 
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Western District oF PENNSYLVANIA, ae 
Allegheny County, ea 


William Scott, being duly sworn, deposes that the facts set forth 
in the foregoing answer are true, as deponent verily believes. 


WILLIAM SCOTT. 


Sworn — and subscribed before me this 6th day of August, 1884. 
S. C. McCANDLESS, Clerk. 


Agreement to File Testimony, etc. 
Filed April 10, 1885. 


Whereas the testimony taken in this case before the examiner at 
Louisville, Ky., October 13, 1879, et seg., has been mislaid and can- 
not be found; and 

Whereas the said examiner has reproduced a copy of said testi- 
mony from his stenographie notes thereof; and 

Whereas the testimony of the notary before whom the deeds in 
this case appear to have been acknowledged was not taken hitherto 
and the respondents’ counsel desire that the same be now taken— 

It is agreed by the counsel of the respective parties that the said 
reproduced copy of the Louisville testimony, certified by the exam- 
iner, be taken, filed, and considered in the cause for all intents and 
purposes as the original testimony, and that the testimony of the 
said notary be taken on behalf of the respondents as te the acknow!l- 
edgement of said deeds forthwith, and when taken shall be consid- 
ered for all intents and purposes in the case as if taken in regular 


time and order. 
WILLIAM S. PIER, 
Of Counsel for Plaintiffs. 
H. W. WEIR, 
Oj Counsel for Defendants. 


36 Order to File Testimony Reproduced in Lieu of Original. 
Filed April 10, 1885. 


And now, April 10, 1885, it appearing to the court that counsel 
for the respective parties have agreed that a reproduced copy of the 
testimony taken by the examiner in this case at Louisville, Ken- 
tucky, certified by the said examiner as such, should be filed in and 
considered for all purposes of the case as and for the original, and that 
the deposition of Frank W. Smith, taken by the defendants out of 
order, should be filed in and considered for all purposes of the case 
as if taken in order, upon motion of counsel for the complainants, 
it it is ordered that the said reproduced testimony, certified as such 
by William Scott, Esq., examiner, and the said deposition, together 
with the said agreement of counsel in writing, be filed in tiis case, 
the said testimony to have the same effect as the original and the 
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said deposition as if taken in regular order, subject to exceptions 
hereafter to be made as to relevancy and a a 


Y THE COURT. 


Prec. for Appearance. 
Fiied April 10th, 1885. 


S. C. McCandless, Esq., clerk : 
Please enter my appearance for the complainants in this case. 


April 10th, 1885. 
WILLIAM 8. PIER. 


Motion for Supplemental Order to Examine F. W. Smith. 
Filed June 17th, 1885. 


And now, viz., June 17th, 1885, James H. McCreery, of counsel for 
plaintiffs, moves the court for a supplemental order for the exam- 
ination of Frank W. Smith, Esq., whose deposition is already filed 


in this cause. 
JAMES H. McCREERY, 
Counsel for Plaintiffs. 


37 WesTeERN District oF PENNSYLVANIA, 88: 


James H. McCreery, being duly sworn according to law, saith 
that since the argument of the above case he has had a conversation 
with Frank W. Smith, who heretofore made a deposition in this 
case, and who deposed that he, the said Frank W. Smith, wrote said 
deeds, and that said Smith now acknowledges that he did not write 
them, but only took the acknowledgment thereof, and the affiant 
believes that it is*material and imporiant that such contradiction 
or correction be made part of the record in the case. 


JAMES H. McCREERY. 


Sworn and subscribed to this 17th day of June, A. D. 1885, before 


me— 
S. C. McCANDLESS, Clerk. 


Decree. 
Filed August 28, 1885. 


And now, August 28th, 1885, this cause having come on for final 
hearing and having been argued by counsel on both sides, the 
court, upon consideration of the bill, answers, and proofs, do order, 
adjudge, and decree that the bill be dismissed, and that the costs be 
paid by the complainants out of the bankrupt assets of John Dip- 
pold & Sons which have or may come into the hands of the said 


complainants. 
BY THE COURT. 
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Exceptions to Decree. 
Filed September 10, 1885. 


And now, September —, 1885, come the plaintiffs by their coun- 
sel, and to the decree and opinion of the court filed in this case ex- 
cept, and for cause of exception specify : 

First. The learned court erred in decreeing that the bill be dis- 
missed. 

Second. The learned court erred in holding that the de- 

38 fendants could not be called as for cross-examination under 

the Pennsylvania statute. 

Third. The learned court erred in holding that the evidence was 
insufficient to decree that the deeds in this case were fraudulent 
and void as against creditors. 

Fourth. The learned court erred in not holding that the evidence 
disclosed such badges of fraud on the part of the respondents as fol- 
lows, to wit: 

(a.) Indebtedness of grantor at time of making deeds. 

(b.) Possession of the land after the conveyances. 

(c.) Failure of grantees to record the conveyances until a few days 
before bankruptcy of grantor. 

(d.) Conveying to Fable and his wife (grantor’s daughter) jointly 
when the consideration is alleged to have moved from Fable’s father. 

(e.) Grantor’s declaration, long after the date of deeds, that the land 
was his and unineumbered. 

(f.) Alleged payments of more than $28,000 at sundry times by 
grantee to grantor and borrowing of more than $1,000 by grantor 
of grantee at sundry times without making any written evidence of 
either the indebtedness or the payments. 

(g.) Purchase of land requiring the outlay of $28,000 on part of 
grantee without professional advice or examination of title. 

(i.) Grantee’s sending unrecorded deeds by unregistered letter. 

(i.) Procuring a broker by grantee to exchange $10,000 small bills 
for large ones, then carrying the latter in a traveling satchel from 
Louisville to Sewickley to pay them to grantor when both parties 
were accustomed to transact business with others by bank checks 
and drafts. 

(j.) Extraordinary allegation on part of grantee as to the manner 
of procuring the money which he alleges he paid grantor for the 
deeds. 

(k.) Grantee’s failure to account for the disposition of the alleged 
purchase-money, as shifted the burden of proof upon the respond- 
ents and required them clearly and fully to explain the said indicta 
of fraud, and in the absence of such explanation required the can- 
cellation of the said deeds as fraudulent against creditors. 

Fifth. The learned court erred in according any weight to the evi- 
dence of the respondents in their own favor, because the testimony 

discloses that they were untruthful and unworthy of belief. 
39 Sixth. The learned court erred in holding that J. Sharp 
McDonald was a disinterested witness, because, if truthful, his 
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evidence discloses that he had been negligent about the recording 
of the deeds, and, if overthrown, on that ground he would have been 
liable. 

Seventh. The learned court erred in not making a decree in favor 
of the plaintiffs and in not ordering that the deeds be delivered up 


to be cancelled. 
D. T. WATSON, 
J. H. McCREERY, 
WILLIAM 8. PIER, 
Counsel for Complainants. 


40 Appendiz. 


U.S. District Court, Western District of Pennsylvania. 


Joun F. Dravo and Ropert ArEtTuuRS, As- ) 
signees of John Dippold & Sons, 
versus | No. 4. October, 1879. 
Puitip Fase and Kate Faset, His Wife; In Equity. 
JoHN Diprpo_p and Nannike Dipponp, His 
Wife. 


And now, to wit, October 13th, 1879, the examiner appointed by 
the court, pursuant to notice duly served upon the parties, was in 
attendance at the Gault House, in the city of Louisville, for the pur- 
pose of taking the testimony in the above case. By consent of the 
parties the hearing was begun at 10 a. m. instead of 3 p. m. 

Appearances: Mr. John Mason Browne, for the complainants; Mr. 
James H. Reed, for the respondents. 

Counsel signed and filed with the examiner their written agree- 
ment that the testimony shall be taken in short-hand by the exam- 
iner; that the signatures of the witnesses be dispensed with, and that 
the testimony be subsequently written out by the examiner or under 
his direction. 


Putiip Fase, one of the defendants, being called in behalf of the 
complainants, as under cross-examination, pursuant to the Pennsy]- 
vania statute, and being sworn and interrogated, deposed as follows: 


Questions by Mr. Brown: 


@. Are you the same Philip Fable who is a defendant to this 
action ? 
41 A. Iam. 
Q. The same Philip Fable who has already given a depo- 

sition In this case ? 

A. Iam. 

Q. Is your father, Frederick Fable, living or dead ? 

A. He is dead, I am sorry to say. 

Q. When did he die? 

A. The 22d or 24th of July, 1878; I don’t remember now which. 

Q. Did he leave a will? 
. No, sir. 
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Q. Has any one qualified as administrator of his estate ? 

A. No, sir. 

Q. Has his estate ever been settled up? 

A. No, sir. 

Q. Has there been any division of his estate amongst the heirs or 
the — entitled to receive it ? 

No, sir. 

Q. What is the reason for no administration having been taken 

out? 


Objected to by Mr. Reed as incompetent and irrelevant, this ex- 
amination having nothing to do with Frederick Fable’s estate. 


The children all being of lawful age, we were willing to go 
Poet with the business without an administrator being appointed. 
Q. Were the books closed up as of the day of Frederick Fable’s 


death ? 
Objected to by Mr. Reed for the same reason. 


A. They are closed overy year, every July. They had just been 
closed before his death, July Ist, L878. 

Q. Who kept the books at the time of Frederick Fable’s death ? 

A. I did. 

Q. Did you close the books in aw 1878? 

A. Lalways do. I did that ye I close them every year. 

(). Did the books of Fredet 79 Fable, at the time of his death, 
show an account against you or any one or more of vour brothers? 

A. They never showed nothing. I did not see anything. 

Q. Did those books show an account against persons who were 
indebted to Frederick Fable? 

A. Yes, sir. 

Q. Did you keep those accounts ? 

A. I did. 

Q. Did you enter a credit to Frederick Fable and a debit against 

yourself of the amounts that you say you paid to Dippold? 
42 A. No, sir; there was no charge made of anything of that 
kind. 

Q. Was there any memorandum 1n the cash book of Frederick 
Fable at any time of any of those sums? 

A. No, sir 

Q. Was there any memorandum in the day book of any of those 


sums? 


A. No, sir. 

Q. Were any of those sums credited afterward on the journal or 
ledger of F rederick Fable? F 

A. No, sir. 


Q. Is there any blotter or other memorandum on the books of 
Frederick Fable showing these sums paid to Dippold or any one of 


them ? 
A. No, sir. 
Q. Is there any check book of Frederick Fable showing any of 


these sums” 
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A. No, sir. 
Q. Are there any old checks showing these sums? 
A. No, sir. 
Q. Are there any transactions in any bank showing these sums? 
A. No, sir. 
Q. Do I correctly understand you as asserting that all these sums 
of money which you say you paid to Dippold were taken in cash 
from the safe or moneys of Frederick Fable ? 
' A. It was his money. 
~ Q. And for the money so taken no chargejwas made against you ? 
A. No charge was made on the books. 
Q. How did you pay it to Dippold—in money? Was it not in 
actual currency ? 
A. Currency; yes, sir. 
Q. How much was the smallest sum you paid him at any one 


ne 


time? 
4 A. I paid him different sums, off and on. He came in and bor- 
rowed money at different times. — , 
(). When money came in to Frederick Fable’s business or safe did 


you enter it on the cash book ? 
A. When people paid bills I did. 

| . Did you not charge cash with all money received into the 
. business ” 
| A. Well, all that concerned the business I always charged. 

Q. Whenever any money was paid out or used out of the funds of 
the business did you not credit cash by it? 
A. Yes, sir. 
| Q. Now, if you took money out of the cash that was in the safe, 
how did you make your account balance, unless you made an entry 
of that transaction ? 
43 A. Well, I took the money out and put a memorandum in 
the drawer and counted it in as cash. 
Q. Then when you balanced your cash you destroyed the memo- 
randum ? 

A. No. My father replaced it within a short time after; then I 

destroyed the memorandum. 

Q. How long did you carry such memoranda in your drawer, as 
a general thing? 

A. I guess about twenty-four hours; not longer than that; some- 
wheres in that neighborhood. 
) Q. Did your father each day or within twenty-four hours of the 
‘ transaction make good the amounts you had loaned to Dippold ? 

A. Whenever I would tell him he would always make it good. 

: Q). And that without any memoranda being entered on the books 
| whatever 
i 
: 


A. W + any memorandum being entered. 

Q. Do you recollect the date when you paid to Dippold the money 
which was represented by the notes which you say you discounted 
yourself? 

A. I don’t know whether it was the latter part of January or the 
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first part of February; around there somewheres. | couldn’t tell 
the date exactly. 

Q. Did you pay him by check 01 cash? 

\. [think I paid it part cash, and if I am not mistaken I drew 
some money out of the bank. 

Q. Upon whose check did you draw any money ” 

A. F. Fable’s. 

@. Payable to whose order” 

A. Cash. 

Q. 'T’ » checks were not made payable to your order” 

A. I never do. [ always make them “cash.” 

Q. How were those checks entered on the books of Frederick 
Fable? : 

A. They were not entered at all. 

Q. Do you mean to say he checked against. his bank account with- 
out making any entry OF keeping any memorandum on his books to 
show the condition of his cash? 

A. We just made a memorandum 10 the drawer until he replaced 
it again. There was none In the books. 

q. Where did you pay to Dippold the money by way of discount 
of those four notes of yours? 

A. Down here at Louisville, at the office. 

Q. Who was present when you paid it* 

A. There was no one but my father present. 

Q. Is it nota fact that you have already deposed that you 
Ad had loaned to John Dippold, in various sums, as much as ten 
thousand dollars, and that afterwards he wanted more money, 
and that you gave him ten thousand dollars more in money an 
eight thousand dollars in four notes, at four, six, eight, and twelve 
months, and discounted those notes yourself at $400? 

A. Yes, sir. 

Q. Is that the way you paid Dippold? 

A. I gave him ten thousand dollars 10 1875, as I said, off and on, 
and then ten thousand dollars when I got the deeds. 

Q. And you also gave him some notes at the time you got the 
deeds ? 

A. Yes, sit. 

Q. What were the maturities of those notes? 

A. Those were the four, SIX, eight, and twelve months. 

Q. You discounted those notes yourself” 

A. Yes, sir; the discount came to $400 even, allowing some eX 
penses. 

Q. This whole amount, ten thousand dollars of old loans, ten 
thousand dollars new cash, eight thousand dollars in four notes, 
was what you paid him for this land 1n Baden, Beaver county, Pa.? 

A. Yes, sit. | 

Q. That is the land in dispute in this case ? 

4. Yes, sir. 

Q. Did you pay him anything else except this for this land ? 


A. No; I never paid him anything else. 
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Q. When vou discounted the notes, you say that was at Louis- 
ville? 

A. Yes, sir; my father was there. He was the only one—the 
only one [ remember being there. 

Q. Did you pay him in cash or by check ? 

A. I told you before—cash. 

Q. Has John Dippold or Sharp McDonald or anybody else ever 
returned to you any part of this money that you say you paid ? 

A. No, sir. 

Q. Do you know what John Dippold did with the money that you 
say you paid him? 

A. No, sir; I have no idea at all. 

(). In what sums did you pay the money to Dippold—large or 
small bills?  . 

A. I paid him large bills. I don’t remember as to the first ten 
thousand, because he came and borrowed the money. As to the 
second ten thousand, it was either five or six one-thousand-dollar 
($1,000) bills, and the balance in five-hundred-dollar ($500) bills. 

Q. From whom did you get the thousand-dollar bills? 

A. I had a broker at the exchange. 
45 2 W hat was that broker’s name? 
_ J. W. Anderson. J. William Anderson is all I knew 
him by. 

(. Where does he reside? 

A. I don’t know. He left here and went to Europe. He went to 
Europe in April or before April—the latter part of February of the 
same year, 1S78—it might have been March. He left here a week 
or ten days before I went to Pittsburgh. 

@. Where did he have his office? 

A. I don’t know where. I would meet him on the street. He was 
a broker, a stock and bond broker by business, as | always thought. 
I think he wasa married man. I don’t know whether he kept house 
or boarded. I bad known him for some time. I am a poor man at 
giving descriptions. I cannot say what his personal appearance was. 
I couldn’t say whether his hair was black orred. I can’t say whether 
he was fat or slender. [ don’t know what his means or circum- 
stances were. He was a street broker, so far as I know. 

Q. What brokers did he seem to associate with ? 

A. Ineverknew. I neversaw him with John C. Gault, the broker, 
nor with Mr. Green, nor with T. & W. Mays, the brokers, nor with 
Brown & Coulston, the brokers, nor with McC arthy, the stock broker. 

Q. Where did you first become acquainted with J. William An- 
derson ? 

A. Herein this town. I don’t remember about what year. It 
was some time before this transaction. I could not say how many 
years. 

Q. Do you know what part of Europe he went to? 

A. I could not say. I don’t know whether he went there for his 
health or for his country’s good. He told me he was going there. 

Q. You don’t know that he has ever returned from Europe ? 

A. No, sir; I have not heard of him since he went to Europe. 
o—416 


o4 JOHN F. DRAVO ET AL., &¢., VS. PHILIP FABEL ET AL. 


Q. Where did Anderson have the money—in his pocket-book ? 

A. I could not say. . 

Q. Where did the exchange of money take place—at your office or 
in the street? 

A. He brought it to the office when I saw him—at Frederick 
Fable’s office. 

Q. Was the money changed there in the office—small bills for big 
bills? 

A. Yes, sir; I gave him small bills for big bills. I could not say 
who was there besides myself and Anderson. 

Q. Did you keep the books of Frederick Fable in 1876? 

A. I did. 

Q. And at the time that these deeds were handed to you? 

A. Yes, Sir. . 

Q. Who kept the books when you were away—when you went to 

Pennsylvania ? 
46 . A. Idid; I left them lay until I came back. They made 
entries on slips of paper, and I entered them when I came 

back. ‘The day book was not kept up when I went away. There 
were no entries made in the business, when I was in Penusylv ania, 
by anybody else. I have not got the books : I have been subpcepaed 
to bring them. 


By Mr. Reep: They will be brought. 


Q. You say there was no entry by anybody else during that time? 

A. There may be in the day books; there may be in the cash 
book, too. 

Q. How long were you in Pennsylvania? — 


Mr. Reed enters an objection to going into testimony in regard to 
Frederick Fable’s books as incompetent and irrelevant. 


At this point it was agreed that the further taking of Mr. Fable’s 
testimony should be suspended to allow him to go for the books 
which had been mentioned, but before he went the following took 
place: 


By Mr. Reep: 


Q. Mr. Fable, are those books in your custody ? 
A. No, sir. 

(). In whose custody are the books? 

A. In no one’s. 

Q. Who is the book-keeper on the books now ? 
A. Iam. 

Q. Are you in charge of the office? 

A. Yes, sir. 

Q. Where are those books ? 

A. We have got them stored away at the factory—at the works. 
Q. How are they stored away—in boxes? 

A. Yes, sir. 

Q. And you are the book-keeper ?. 
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A. Iam; yes,sir. I am one of the partners—now running the 
business. 

Q. You are managing or assisting in the management of the 
business ? 

A. Yes, sir. 

Q. You are getting a profit from the business when it pays any- 
thing ? 

A. Yes, sir. 

Q. And responsible for the losses when it loses anything? 

47 A. Myself and the balance are. 


This witness here stands aside for the present for the purpose 
above mentioned. 


CHARLES P. WEAVER, a witness produced by the complainants, 
being sworn and examined, deposed as follows: 


Direct examination by Mr. Browne: 


Q. Were you at any time in the employ of Frederick Fable? 

A. Yes, sir. I could not say exactly when. I was there for seven 
years within a few months—up to two years ago this last September. 

Q. Were you there in °75 and ’76? 

A. Perhaps it was three years last September since I left. I think 
it was only two years last September, but I am not sure I remember 
the month when I left. It was the first of September. I was there 
in the Centennial year. I can tell from the books when they are 
brought. 

Q. Did you keep the books at all? 

A. No, sir; I did at times, when Philip would be absent. 

Q. Do you recollect when Philip Fable went up to Pennsylvania to 
buy a farm from Dippold ? 

A. No, sir; I was not with the firm at that time. 

Q). The deeds are dated January, 1876. 

A. Well, if he went up there I did not know anvthing about it. 

(. What business did you transact for Frederick Fable? 

A. I .was salesman and collector. 

Q. Did you carry the bank book to and from the bank? 

A. Very frequently. 

Q. How were the moneys of Frederick Fable kept? Were they 
bulked up to an amount of thousands of dollars in the safe or were 
they kept in bank? 

A, In bank. An account was kept at the Western Bank and the 
Masonie Bank and, | think, sometimes at Kreeger’s Bank. 

Q. Did he keep a large deposit or just a current deposit for busi- 
ness ? 

A. A current deposit. Sometimes it would amount to several 
thousand dollars. | 

Q. How much was the general cash retained at the store ? 

A. Well, we never held any over. It was always a point to de- 
posit every day; that was a habit of the business. 

Q. How did Fable pay debts against the concern ? 
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48 A. By checks; that was the habit of the business. Checks 

were made payable to order, as a general rule. I have fre- 
quently seen thatdone. I never prepared any balance-sheet or trial 
balance of the firm’s business. 

Q. Did you ever know atime when there was ten thousand dol- 
lars accumulated in the safe from time to time? 

A. No, sir. 

Q. Did you ever know Frederick Fable to allow more than a day 
or two’s accumulations to remain in the safe? 

A. No, sir. 

Q. What sort of a business man was Frederick Fable ? 

A. Exceedingly prudent and careful; took no risks in the way 
of speculation, that I know of. The only risks he took was in his 
legitimate business, taking his chances of being paid in sixty days. 
He used to tell me something of the bank stock that he had. He 
had investments in an Insurance Co. and in banks—Masoniec Bank, 
German Insurance Bank, Kentucky National Bank, and may be 
one or two others. 

Q. Where did he keep his stocks and bonds—at the store or in 
bank ? 

A. He did not keep them at the store. 

Q. Do you recollect about old man Fable ever using some of his 
bank stock by way of hypothecation to raise money to build a 
house ? 


Objected to as incompetent and irrelevant. 


A. No, sir. 

Q. Do you recollect when he built a house ? 

A, Yes, sir. 

@. About what size or cost of house was it ? 

A. The house I speak of was the one upon the main street—a 
right nice, respectable house. I could not tell what it cost. I sup- 
pose it is an eight or ten thousand dollar house. 

(. How did he pay for that house? 

A. I don’t know. I have seen him pay a bricklayer. He paid 
him regularly whenever the bill was presented. If he had eash in 
the drawer he paid cash; otherwise he would pay check. Whenever 
the bricklayer wanted money Fable was ready to pay him. 


Mr. Reed entered an objection to all of the foregoing testimony 
in relation to Fable’s house as incompetent and irrelevant. 


Q. Are you a book-keeper, Mr. Weaver ? 
A. Well, I have a theory of book-keeping, but I have never had 
much practice in it 
Q. Is not it a fact that if you take cash out of the safe or 
49 till of any concern and make noentry of it on the books that 
your books will get out of balance? 


Objection by Mr. Reed because witness is not an expert. 


Q. Does it need any expert, Mr. Weaver, to answer that question ? 
A. No, sir; not much. 
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Q. Whenever Philip Fable was away from home, who made en- 
tries then on the books? 

A. I did—that is, when I was with them. 

Q. Whilst you were with Fable, did it ever occur that Philip 
Fable would be away for a time? 

A. Yes, sir. 

Q. What was done with the books during his absence; were the 
entries kept on in them ? 

A. I kept the books up—the cash book and blotter or day book 
and journal, the entry book or the order book, ete. 

Q. Do you know John Dippold, the father-in-law of Philip Fable? 

A. I am just acquainted with him by being introduced to him 
there at the store. When he would come to Louisville he would 
alwavs come to the store and make it headquarters, going in and 
out, 

Q. Did you ever see him borrow any money from Philip Fable? 

A. No, sir. 

Q. Or from Frederick Fable, the old man? 

A. No, sir. 

Q. Did you ever hear Philip Fable speak of this farm that he 
bought up in Pennsylvania” 


Objection by Mr. Reed. 


A. No, sir. 

Q. Did you ever hear of it? 

A, No, sir. 

Q. Did you ever hear of his having loaned money to John Dip- 
pold ? 

A. No, sir. 

Q. Did he ever state, in your presence or hearing, that he loaned 
as much as ten or twenty thousand dollars to John Dippold ? 

A. No, sir. 

Q. W hat property had Philip Fable at the time you were with 
the concern ? 


Objected to by Mr. Reed. 


Q. Were there articles of partnership in the firm ? 
A. No, sir. 
50 Q. Do you recollect whether the firm books show accounts 
raised against the different parties interested in the firm? 

A. No, sir; I don’t remember. I think the firm was under Mr. 
Fable altogether. 

Q. Was the bank account kept in the name of Frederick Fable 
himself? 

A. Yes,sir. The sons did not appear at all in the business, so far 
as I know. ; 

Q. When Frederick Fable gave a check was any minute made of 
it—when you saw him give checks? 

A. Certainly. That was always the case, so far as | observed. I 
never knew an instance in which he paid out money in which there 
was not an entry made of it. I saw cases of this kind every day. 
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This was so while Philip Fable was keeping the books and when I 
kept them. When I kept them everything that went in or out ap- 
peared on the face of the books. 


Cross-examined. 
By Mr. Reep: 


. During the time that you were connected with the business of 
Fable what was your occupation ? 

A. Salesinan in the front part of the store, and all over the store. 
My business was to attend to customers. 

Q. You say all the money of the firm was kept i in bank—the daily 
receipts. How do you know that? 

A. By seeing deposits made. 

Q. Might there not have been money kept in the drawer in the 
safe without your knowing it” 

A. No; not very well, I have seen money deposited when it was 
left in the safe. 

Q. Had vou access to the drawer? 

A. No, sir. 

(. How do you know what money was in the drawer and what 
was not? 

A. I could generally tell from the amounts that were collected 
during the day whether it was deposited or not. 

Q. Did you carry deposits to the bank every day? 

A. Not every day. 

Q. There were times, then, that you did not know how much 
monev was left in the drawer from deposits ? 

A. Yes, sir; but it was always made a rule to deposit everything 
in the way of moneys. 

Q. How do you know that? 

Because he gave me the book or took it himself. 
51 Q. Is not this the case—that you understand this from 
what you conceive to be the usual practice of the house? 

A. Yes, sir; it was the usual practice of the house. 

Q. Did you ever carry money to the bank? Was not it always 
checks? 7 

A. Yes, sir; of course, money and checks. It was not always 
checks ; sometimes it was collections—checks and money that would 
be received from collections in the city. 

©. Was not it the habit of Frederick Fable or of the house to pay 
ey constantly for their debts instead of checks? 

[f the money was in the drawer they would pay in cash ; if not, 

Poe would givea check. Payments were made in checks of money. 
I could not say whether it was generally paid in money or not. 
The generality of the local bills were paid in cash. 

Q. "A large part of their business is buying tallow from the butch- 
ers, is 1t not? 

A. Yes, sir. They were always paid in money, with a few excep- 
tions. When the bills were large—if 150 or 200 dollars—they were 


given checks, but it was always a rule to have money to pay all 
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butchers in money when they came in. The old gentleman would 
give a check and get the money. 

Q. Philip Fable was in the habit of signing checks in his father’s 
name, was he not? 

A. He has signed them. He did not do it frequently. I know it 
was always a rule for Mr. Fable to do it. If the old gentleman was 
not there Philip had authority to do it. 

®. You never knew ten thousand dollars to be in the safe in 
money ? 

A. No, sir; I did not. 

Q. Might it not have been there and you not know it? 

A. Such a thing might accidentally have been, but I don’t think 
it could. 

Q. And yet you had no access to the drawer? 

A. No, sir; except when I kept the key. I did not always have 
the key. 

Q. Did vou ever have the key of the money drawer in the safe? 

A. No, sir; I have had the key to the cash drawer of the desk. 
No, sir; the drawer of the safe could not get ten thousand dollars of 
money in it. They might have put ten one-thousand-dollar bills in 
it, but 1 would have been apt to have known about it. 

Q. Was Philip Fable or Frederick Fable in the habit of speaking 
about it every time they put money in the drawer? 

A. No, sir; I suppose not. 

—. But it was an unusual occurrence for them to have that amount 

in the drawer? 
52 A. No, sir. 
Q. It might have been there, then, and you not know it? 

A. Such a thing might have been. 

(. You spoke of Mr. Frederick Fable’s habits, his prudence and 
caution; were you intimately acquainted with his private affairs? 

A. He generally placed confidence enough in me to tell me about 
a few little affairs of his—as to building the house, ete. 

Q. Did he tell you in reference to giving the boys any money ? 

A. No, sir; he kept that to himself. He was not in the habit of 
talking very much about his business. 

Q. Did he ever tell you of his investments in bank stocks? 

A. The cld gentleman did do so. 

Q. What investments did he tell you about ? 

A. The thing happened to be brought up in this way: Speaking 
about the Kentucky National Bank, whether it would be a success, 
and he spoke about that, whether it would be a success; also in the 
German Bank, I had asked him whether it would be a success. 

Q. Then, the one time he told you anything about his investments 
was when you asked him? 

A. No, sir. You understand from me that on that occasion he 
discussed his bank stocks; he may have done it several times after; 
that is the time I remember of; that was a short time after I had 
been there. 

Q. Had you known the old man before that—before you went 
there to work? 
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A. No, sir; I never had heard of him before. 

(. You are not a practical book-keeper ? 

A. I understand the theory and have had practice. 

Q. What book-keeping did you do at Fable’s? 

A. Not much; very simple. I entered every sale that I would 
make on the blotter. I had graduated in a commercial college be- 
fore I went there and have a diploma. It was about a year or so 
before I went there. After I graduated I went down opposite Bran- 
denburg on a farm. I came from the farm to the city, and went to 
Miller, Ream & Co. as shipping clerk for three months, and from 
there I went to Fable’s. I was there about seven years. 

Q. If an amount of money, say ten thousand dollars, was drawn 
out of the moneys of the house, unless some entry was made of it 
on the books, the cash would be out of balance? 

A. I should think so. 

Q. But suppose a memorandum would be put in the drawer and 
the money replaced inside of a day or two, would it necessarily 
throw the cash out of balance? 

A. No, sir; certainly not. 

Q. That might have been done and you not know it? 
53 A. A great many things might have been done and I not 
know it, but | was very likely to know it and all such trans- 
actions. Philip Fable used to confide in me a great deal. 

Q. You never saw John Dippold borrow any money. Did you 
see his sons in there frequently ? 

A. Yes, sir; I have seen most of his family in there. Martin 
lived here; moved here afterwards. 7 

Q. The business during Frederick Fable’s lifetime was carried on 
by him himself? 

A. Yes, sir. Philip and his brothers were employed. 

Q. Were there any accounts kept on the books with them ? 

A. I don’t know that there was. 

Q. Mr. Browne has asked you about Fable’s house; do you 
know whether entries were made on the books when payments were 
made on that house? 

A. I think there were entries made on the cash book. 

Q. That was paid out of the moneys of the house? 

A. Yes, sir. 3 

Q. Frederick Fable made payments—cash payments—and entries 
were always made on the cash books? You refer to transactions in 
the business of the house? 

A. Yes, sir. 


Redirect examination. ° 


By Mr. Browne: 


Q. Did the Fable boys receive salaries, or were they partners? 

A. They were not partners. Philip generally got what money he 
wanted. Whether he was under salary I could not state. There 
was a certain amount—fifteen or eighteen dollars—that at the end 
of each week would go to “ F. Fable.” Whether it was F. Fable, Jr., 
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or not I don’t know. Rudolph was paid, too, after he commenced 
to work. . 

Q. What did the money average that Philip Fable drew, so far as 
you can recollect ? 

A. Lam under the impression it would generally appear in F. 
Fable’s name. | 

Q. About what money did Philip Fable withdraw? 

A. Fifteen or eighteen dollars a week, or more, if he wanted it. 

Q. Did it ever exceed-fifty dollars a week ? 

A. Oh, no; I am really under the impression that all these things 
occurred in F. Fable’s name; that if Philip would get a suit of 


clothes it would appear as “ F. Fable.” Philip was at liberty, gen- 


erally, to draw what he wanted. 


Cross-examination. 
By Mr. Reep: 
Q. Philip Fable was more largely in the confidence of his 
54 father than the others, was he not? 
A. Yes,sir; he was in the office and attended to the general 
business of the firm; had a great deal to say about what was done. 


Redirect examination. 


By Mr. Browne: 


Q. What was the capit ' stock of the concern? 
A. I could not tell that. 


JosePH SPEIER, a witness produced by the. complainants, being 
sworn and examined, deposed as follows: 


Direct examination. 
By Mr. Browne: 


Q. Where do you live” 

A. At Butcherstown, in Louisville. 

(). How long have you lived here? 

A. About thirty years. 

Q. Did you know Frederick Fable? 

A. Yes, sir; [knew him. He was my next neighbor. 

Q. How long did you know him? 

A. About 30 years—since I have been in this country. 

Q. What sort of a man was he in business—a careful, painstaking 
man or a speculating man? 

A. He would tell nobody what he would do; did the business 
himself. 

Q. He made money, didn’t he? 

A. I don’t know whether he made any money or not. 

Q. How much did that house cost that he built up there? 

A. I don’t know. 

Q. Did you ever know Frederick Fable to loan out money ? 

6—416 | 


i 

5) 

| 42. JOHN F. DRAVO ET AL., &¢., VS. PHILIP FABEL ET AL. 
' 
: 


i A. I don’t know that neither. I did not know anything about 
. his business. 
| @. Was he an economical man, or did he waste his money? 
| A. I can’t tell that; that is not my business. 
| Q. Do you know what his property consisted in? 
A. No, sir. 
Q. You don’t know how much he was worth when he died ? 
A. No, sir; that I could tell nobody. 
. What business was he engaged in? 
A. I don’t know. 
Q. Did you ever talk to him about his business? 
D0 A. No, sir; never at any time. 
Q. Was old man Fable a man toloan out his money with- 
out having some paper to show for it? 
A. I don’t know. 
Cross-examination. 
By Mr. Reep: 
Q. Was not Mr. Fable fond of his children ? 


A. I cannot tell you that neither. I cannot tell you anything in 
this question. | 


JacoB KravutTH, a witness produced by the complainants, being 
sworn and examined, deposed as follows: 


Direct examination. 
By Mr. Browne: 


Q. Where do vou reside and how long did you live there? 

A. I live in Louisville, and have lived here about 40 years. 

Q. Did you know Frederick Fable; and, if so, how long ? 

A. Yes, sir; I knew him about 35 years. 

@. What sort of man was Frederick Fable in his business—careful 
or reckless? 

A. He was very careful. 

Q. Did he loan out money ? : y 

A. That I do not know, whether he did or not. . 

Q. Was he a man or not who would loan out money without 
security ? 

A. | could not tell that either. 

Q. What is vour judgment of the man from what you know? 

A. He was very careful about his business; I know that much. 

Q. You knew him as he built up his business, did you? 

A. Yes, sir. . 

Q. Did he keep much cash on hand or not? 

A. Idon’t know. I never had any talk with him about how much 
‘ash he kept on hand. He generally had some money on hand. 
We bought a piece of land together. He paid for it—that is, for his 
share of it. He did not run short of cash that I know of. 

: Q. Was not there some difficulty in buying machinery for your 
arm ? 
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A. No, sir; not that I know of. 

Q. Did you ever have any conversation with Frederick 

56 Fable in regard to the improvement or stocking that farm, 

and do you remember his saying as to how he stood for 
money ? 

A. I think I paid in fifteen thousand dollars, and he paid in, I 
believe, eighteen thousand dollars. He always sent money down 
there and paid those things that were down there. He kept on, and 
finally I told him that I would not like to pay out any more money, 
and then he stopped. 

(). Did he pay this money out in checks? 

A. I don’t know. He laid it out here in provisions and for one 
thing and another. 

Q. Did he have any partners ? 

A. Not that | know of. 

Q. Where was that place that vou and Fable had? 

A. Down here in Muhlenberg county. It was coal works. For 
a while it was pretty heavy expense. We could not make anything 
by it, and finally we had to stop it. It did not pay us. This was 


‘about six years ago, I reckon. We did not carry it on very long 


because it did not pay. 

Q. Did Fable keep his money idle or did he invest it? 

A. I don’t know. I never talked with him about making invest- 
ments. 

Q. Did Frederick Fable commence with money or did he make 
it all himself? 

A. I don’t know whether he made it or whether he had it. 

Q. What business was he in when you first knew him? 

A. Soap and candles. He was doing a right-nice business then. 
His business was very large when he died. It increased during his 
lifetime. When I first knew him he worked himse lf, just as well as 
anybody. He worked in his factory, as much as I knew. I always 
found him there at work. 

Q. Do you know anything as to how much his estate was worth 
when he died? 

A. No, sir; I don’t know anything about it. 

(). Did or did not you and Fable ever have some conversation 
about buying a threshing machine for your farm, and he speaking 
about being hard up for ready cash ? 

A. Well, I don’t know. Sometimes he would state that he had 
not much money on hand now, at the present time, and we had 
better stop the thing down there. 

Q. Do vou know what he gave his boys? 

A. No, sir; I never heard him say. 

Q. W hat salary did old man Fable pay Philip Fable? 

A. He told me once that he gave him $75amonth. I heard him 
say that often. 

Q. How long before he died was that? 
o7 A. A year or two before he died. 
Q. Do you know anything about the house that Philip 
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Fable lived in? Did old man Fable deed that to Philip or did he 
say anything about deeding it? 

A. I don’t know. The old man said he bought it himself. I 
don’t know whether he deeded it to young Fable or not. 

Q. Did he say that Philip had asked him to deed it? 


Objected to by Mr. Reed as leading. 


A. No, sir. 

Q. How much is that house worth ? 

A. I never saw it. I don’t know where it is. I don’t know what 
kind of a house it is. 

Q. How much is that house of the old man’s out on Story avenue 
worth ? 

A. I don’t know. He never told me anything about it. 

Q. Have you any idea what that house would be worth ? 

A. Well, I suppose it is worth ten thousand dollars. It might 
cost more and it might cost less. 


Mr. Reep: | object to all the foregoing testimony as incompetent, 
irrelevant, and having nothing whatever to do with the case. 


Cross-examination. 


By Mr. Reep: 
Q. Frederick Fable seemed pretty fond of his boys? 
A. Yes, sir. 
Q. Did he ever tell you that he was working for-their benefit? 
A. He never told me that. , 
Q. He had a great deal of confidence in Philip, had not he? 
A. Yes, sir. 
Q. And Philip attended to a great deal of his business? 
A. Yes, sir. 
Q. The old man was not down there much about the business, 
was he? 
A. No, sir. 
Q. Philip had charge of things? 
A. Yes, sir. | 
Q. Do you know whether Philip drew checks? 
A. I do not know. 
(). He relied a great deal on Philip? 
A. Yes, sir; me and him used to go down on the farm and 
58 everything was left to Philip. He relied more on Philip 
than he did on the other boys. 
Q. At the time that you ran that coal mine, did not Philip draw 
checks in the name of Fable & Krauth ? 
A. Yes,sir; we made up some money between us, Fable and my- 
self, and we gave him the privilege of drawing checks. : 
Q. The old man told you he was paying Philip $75.00 a month ; 
was that before or after Philip got married ? 
A. I think it was after Philip was married. I don’t know exactly 
when. That was all ihe conversation I had with him about sala- 
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ries. I have boys and he had boys, and you know how men will 
talk about one thing and other. 

Q. The old man always had money during the last years of his 
life ? 

A. Yes, sir; he had all the money that he needed to pay his debts 
promptly and make some investments, I think. He said to me 
once that he could raise the money to buy a hundred head of cattle. 

(. When was this you ran that farm? 

A. About three years ago. I bought the cattle and Fable paid 
for them. He advanced whatever money was needed at that time. 


Redirect examination. 
By Mr. Browne: 


Q. Do you know how Fable paid—in cash or in checks? 

A. I have seen him pay in checks most of the time. 

Q. Did he ever owe you any money? 

A. I used to sell him tallow and lard. He paid me in ehecks. 

Q. What amounts of money, large or small, in checks? 

A. Sometimes three hundred or four hundred dollars. I could 
not say what was the smallest amount he ever paid me in a check. 
The checks were always bigger than twenty or thirty dollars. | 
sold him more goods than that. We settled up every month for 
tallow. 

Q. Were you a constant dealer with him? 

A. Yes, sir; at that time, when | was butchering. 

Q. Was that the way he did business with butchers—by monthly 
settlements ? 

A. Yes, sir. 

Cross-examination. 


By Mr. Reep: 


Q. Did he do all business with butchers by monthly settlements? 
A. Most of the butchers that he dealt with; that was for rough 
tallow. 
59 Q. When were you selling him tallow? That was ten 
years ago, was not it? 
A. It is about seven years since I quit. 
Q. You sold him before that—up to about seven years ago? 
A. Yes, sir: during the war. 
Q. Frederick F able was a prosperous man, was not he—made 
money in his business ? 
A. Yes, sir. 


Rupotra Fase, a witness produced by the complainants, being 
sworn and examined, deposes as follows: 


Direct examination. 
By Mr. Browne: 


Q. Are youa son of Frederick Fable, a brother of Philip Fable? 
A. Yes, sir. 
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Q. Were you in your farther’s store and business during his life- 


time? 
A. No, sir; I was learning the soap business up at my father’s 


factory. 
Q. Do you know whether your father was in partnership with his 


boys or not? 

A. I don’t know; I was not of age then. 

(. Was Philip a partner with your father ? 

A. I don’t know. 

Q. How much salary did Philip get ? 

A. I don’t know. 

Q. What is your age now? 

A. Twenty-three. 

(). When did your father die? 

A. Last July. 

(). You were then of age? 

A. Yes, sir; I was twenty-two 

Q. Had your father taken you into partnership before his death ? 

A. I don’t know that he did. TIT don’t know that he ever told me 
that he had taken me into partnership or not. 

Q. How is the business conducted now? Are all the boys run- 
ning the business ? 

A. There are three of us, the heirs of mv father. 

Q. Are you one of those running the business ? 

A. Iam a son of Frederick Fable. 

(). Who else are in the business besides you? 

A. Philip, Frederick, and myself. 

Q. Is your sister interested in the business ? 

A. I could not say ; it is the heirs that are running it. 
60 Q. How much mone y do vou get out of the business now? 
How much a week is allowed you ? 

A. It just depends on how much I want. 

Q. ‘To whom do you apply to get money? Do you have to go to 
Philip to get what money you want? 

A. I go to the book-keeper, my brother Philip. 

Q. How much does your father’s estate amount to? 

A. I don’t know. 

(). How much is there in the business? 

A. I don’t know. 

(. Did you never have an appraisement made? 

A. No, sir; not that I know of. 

Q. Is your mother living? 

A. Yes, sir. 

Q. Did she ever get her rights out of the estate? 

A. I don’t know. 

Q. Did vour father leave a will? 

A. I don’t know. 

Q. Did you ever see his will? 

A. I don’t know. 

Q. Was ever an administrator appointed for your father ? 

A. I don’t know nothing about it. I have been up at the factory, 
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and don’t know nothing about the affairs. I was up there boiling 
soap. 
Q. Did you ever look over your father’s papers? 


A. No, sir. 

Q. Did your brother Fred. owe your father anything at the time 
your father died? 

A. I don’t know. 

Q. Did your brother Philip owe your father anything at the time 
he died ? 

A. I don’t know. 

Q. Did you owe him anything at the time he died? 

A. I don’t know. 

Q. When did you settle up the business last? When did Philip 
settle up the business last? 

A. I did not keep the books, and I don’t know nothing about the 
store affairs. I have been a soap-boiler, and I don’t know nothing 
about the affairs between my brother and my father. 

Q. How much money have you drawn out of the concern since 
your father died? 

A. I don’t know. 

Q. A thousand dollars, five hundred dollars, fifteen hundred dol- 
lars? 

A. I don’t know. 

Q. Have you drawn any money out of the concern ? 

A. Certainly ; what I needed for clothes, ete. 
61 Q. Have you drawn anything, except for your clothes and 
boarding, to keep you running? 

A. Well, just when [ needed money. I have no idea how much 


Q. Does it amount to twenty dollars a week? 

A. I don’t know. 

(). Does it amount to fifteen dollars a week ? 

A. I don’t know. 

Q. Did you ever hear your father talk about this Dippold matter? 

A. No, sir. 

Q. How much money was there in bank when your father died ? 

A. I don’t know. 

(. Did your father owe anybody when he died? 

A. I don’t know. 

Q. How much did you get by your father’s estate? 

A. I don’t know. 

Q. Haven’t you ever inquired? 

A. No, sir. 

Q. Have you boys got any agreement as to the management of 
your father’s esiate? 

A. I don’t know. 

(). Did you ever sign any agreement? Did you ever make any 
agreement with your brothers Fred. and Philip as tu the manage- 
ment of your father’s estate? 

A. We had an agreement together to carry on the business right. 
Q. Has it been carried on? 
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A. Yes, sir. 

Q. How much profit did you make last year? 

A. I don’t know. 

Q. You have not withdrawn your profits, have you ? 

A. I don’t know. 

Q. By your agreement were you to share equally ? 

A. I don’t know how they arranged it. 

. Was the agreement in writing or not? 

A. In writing. 

Q. Did you and P hilip Fable ever have any talk about this land 
that he bought from Dippold in Pennsylvania? 

A. No, sir; never at any time. 

Q. Did Philip Fable ever pay your father’s estate back some 
money that he got from your father? 

A. No, sir; I don’t know anything aboutit. They never said any- 
thing to me about it. 

Q. Has he ever paid you any money on that account? 

A. I don’t know. 

@. Suppose your brother Philip had put $28,000 in the Dippold 

farm, in Pennsylvania, and got the money from your father 
62 to do it with, has he ever paid back that money to your father’s 
estate ? 

A. I don’t know anything about my father’s affairs and my 
brother’s affairs. 

Q. Has Philip Fable ever said anything to you about it? 

A. I don’t remember. 

Q. Do you know who he bought that place from ? 

A. I don’t know nothing about the affairs. 

Q. Did you never hear about that farm that Philip had bought 

up in Pennsylvania? 

A. I don’t know anything about their affairs. 

Q. Whom did you ever hear speak about it? - 

A. 1 did not hear anybody speak about it. I did not know that 
he owned a farm up there. That was my father’s affairs and my 
brother’s affairs. 

Q. If Philip ever bought a farm up there you don’t know where 
he got the money to pay for it, do you? 

A. I don’t know. 

Q. When did you and your brother Philip last talk about this 
case coming up? 

Mr. Reed objects to the question as leading. 


A. I did not know anything about the case coming up. 

Q. Did you have any talk about this case coming up in Pitts- 
burgh ? 

A. No, sir. 

(). Did you ever have any talk about a suit to take back that land 
he bought from Dippold ? 

A. No, sir; never at any time. 

Q. When were you summoned as a witness to come here and 
testify ? 
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A. Saturday. 

Q. Did you and Philip have any talk after that summons was 
served on you ? , 

A. No, sir; not a word. We did not talk anything about any- 
thing but the summons—about coming down here to testify. 

Q. Did not he ask you what you knew about it? 

A. No, sir. 

Q. Didn’t you tell him what you were going to swear? 

A. No, sir. 

Q. Was there not any talk between you as to what you would 
swear? 

A. No, sir; not a word. 


Mr. Reed objects to the foregoing examination, as to the 

63 conversation between Philip Fable and the witness in relation 

to this matter, as incompetent and irrelevant and because the 

questions are leading, and because counsel for the plaintiffs cannot 
in this way throw discredit on their own witnesses. 


Q. Did your father ever take you into partnership ? 
A. No, sir. 


Cross-examination. 
by Mr. Reep : 


. Your sole business was at the factory? You paid no attention 
to the financial affairs of the house ? 

A. No, sir; nothing at all. 

Q. Was your brother Philip or your father in the habit of talking 
to you about their financial affairs ? 

A. No, sir; they never talked to me about it. I was learning the 
trade—was up at the factory. 

Q. Where you had been since your father’s death—still up at the 
factory ? 

A. Yes, sir. 


Redirect examination. 


By Mr. Browne: 


Q. Who has that agreement between the boys as to the business ? 

A. I don’t know. 

Q. Has not Philip got it? 

A. I couldn’t say. I don’t know who had it. I couldn't say. | 
have not got it. 

Q. Where did you sign it? 

A. I don’t remember where. 

Q. You did sign it, didn’t you ? 

A. I signed it. 

Adjourned to meet atthe same place (parlor of the Gauit House) 
at 3 p. m. 


And now, October 13, 1879, met again, at 3 p. m., pursuant to ad- 


journment. 
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Mr. W. O. Dodd, of the Louisville bar, appeared before the ex- 
atminer and stated that he was counsel for Margaret Fable, 
64 widow, Frederick Fable, Jr., Rudolph Fable, Henrietta Fable, 
Louisa and Amelia, children of Frederick Fable, deceased ; 
that they have an interest in the books of Frederick Fable, deceased, 
sought to be produced here, and that they decline to permit the de- 
fendant to take said books from their custody to produce them before 
the examiner, because said books constitute the private property of 
said persons, in no w ay connected with this litigation, and the effort 
to bring them here is manifestly for the purpose of fishing for evi- 
dence ; “that for the same reason they decline to permit the books re- 
lating to the business carried on since the death of Frederick Fable, 
deceased, to be produced. 

Mr. Reed states that, in view of the objection made by the heirs of 
Frederick Fable, decet ased, and his copartners, Philip Fable de- 
clines to produce the books called for by the subpoena duces tecum 
until he is satisfied that he is legally bound so to do. 

The complainants’ counsel here proposes to introduce in evidence 
the testimony of W. O. Dodd, and ask that he be sworn by the ex- 
aminer for the purpose of testifying, and announce that they expect 
to prove by Mr. Dodd, and here introduce him for the purpose of 
proving, that he had been employed in this case solely and exclu- 
sively by the defendant, Philip Fable, and had no personal inter- 
view with the widow of Frederick Fable, nor with Frederick Fable, 
Jr., nor with Rudolph Fable, and that the refusal by him entered 
to allow the subpana duces tecum to be obeyed was by the procure- 
ment and at the instance of the defendant, Philip Fable; and 
further offer to prove that the adjournment of the deposition of 
Philip Fable this morning was upon the assurance that the books 
would be forthcoming, and that the said adjournment was a device 
of the defendant, Philip Fable, for the purpose of procuring an ob- 
struction to the subpena duces tecum. 

Mr. Reed, for the defendant, Philip Fable, objects to the foregoing 
offer as incompeteut, irrelevant, improper, and scandalous. 

Mr. Dodd declines to be sworn or examined, because it is sought 
to question him concerning matters of a confidential character as 
an attorney, about which he declines to be interrogated, and the 
other questions sought to be propounded are not pertinent to any 
issue. 

Puitip FABLE resuming the stand. 

By Mr. Browne: 
Q. When did you commence lending money to Dippold ® 
In the year 1875; probably in 1874. In 1875 he got the 
money. 
Q. How much was the first sum you loaned Dippold ? 
65 A. I could not say. I don’t remember. 
Q. Did you loan him ih small or large sums ? 


A. Sums of $500, $1,000, $1,500—something of that kind. 
Q. Did you loan in any smaller sums than $500? 
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A. It may be. 

Q. Did you loan him by check or in currency ? 

A. I could not say whether it was by check or not. 

Q. You have no recollection of giving him a check ? 

A. No; I don’t remember. 

Q. W here did you hand him the money that you first loaned him? 

A. At the store. 

Q. Was all the money that you gave him given atthe store? 

A. He came around to the store and asked me for it. 

Q. You spoke of having loaned him ten thousand dollars in this 
way? 

A. Yes, sir; off and on. 

Q. By what time had your loan accumulated to ten thousand 
dollars? 

A. In the year 1875. 

Q. Did you keep any memorandum of it at all? 

A. Whenever he got any money I would make a memorandum 


Q. What have you done with those memoranda ? 

A. I had no use for them afterwards. 

Q. What did you do with them ? 

A. Tore them up—burned them up. 

Q. When did you tear them up? 

A. After Dippold got the other money. I would keep a memo- 
randum of what he got. 

Q. Your loans to him previous to the making of these deeds 
amounted to exactly ten thousand dollars, did they? 

A. I think it amounted to ten thousand dollars when I quit on 
him. 

Q. Did you charge Dippold any interest for this money? 

A. No, sir; we were buving coal and I was getting inside figures 
on coal. He gave me favors on coal and I gave him favors on the 
loan of money. 

(. Was that your reason for not charging interest? 

A. That is the wav I looked at it. 

Q. How much money did Dippold ever borrow from you after 
that—after the first ten thousand ? 

A. Well, he got ten thousand dollars besides the notes given ; 
altogether it amounted to $27,000. That was after taking off the 
$400.00 charged him for discounting the notes. I gave him ten 
thousand at Pittsburgh. 

Q. Dippold never gave you any security for this money? 
66 A. Only the deeds. 
Q. Where did you get all this money you loaned to Dip- 


A. From my father. 
Q. Did your father give vou a check for it? 
A. No, sir. 

Q. Did he give it to you in currency? 

A. He gave it to me in currency. 

. How much at any one time? 
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When I told him that I had loaned him the money he sold 


some stocks or something and replaced it. That was the case in 
every instance of these loans. I reported to my father in each sep- 


arate 
stocks. He would replace the money I would report tohim. I was ; 
the financial son and what I did was regarded by him as correct. 

(. When was the first sum ? 

A. I don’t remember the day; I could not say. 

Q. Was there anything in your father’s business or memoranda 
which would show what that was? 


instance. I don’t know how he replaced it, unless he sold 


‘ . om pi ME en Annee 


A. I never found anything when I examined his papers. 
Q. He had no memorandum of it there? 

A. I could not see any. 

. Have you any idea what stocks he sold ? 

A. I could not sav; that was his own business. 


Q. 


sold ? 
A. No; because I did not.ask him. 


He did not talk with you on that subject—as to what stocks he 


Q. He would have told you if you had asked him? 

A. I guess so. 

Q. Where did you pay the last money to Dippold—the last ten 
thousand dollars and the notes? 


A. 
©. Where does he live? 

A. Ata place called Sewickley. 
(. How far from Pittsburgh ? 


A. 


At J. Sharp MeDonald’s. 


I never measured it; I don’t know how far. I think itis 12 


or 14 miles from Pittsburgh. 


Ms 


How long were you ‘at Sewickley in making this transaction ? 
I was there only a day. 


Q What part of the day were you there? 


A. 
there. 
(). 
A. 
Q. Who wrote them ? 
A. 


67 


In the evening, at tea time—about seven o'clock I got up 


Did you see the deeds written ? 
No, sir. 


McDonald, I believe; or, perhaps, Jacob Dippold copied 
them. : 
(. Were the deeds ready when you got there” 
A. Yes,sir. Sharp McDonald handed them to me. I paid 


the money after I examined the deeds. 


Q. 
A. 
Q. 


. No, sir. When [ was there he was not there. 


. Smith was gone? 


Who took the acknowledgment of the deeds? 
Smith, [ think his name is, a notary public. 
Did you see him there? 


W ho went with you to McDonald’ s house? 


. Old man Dippold. 


You and old man Dippold went together ? 
Yes, sir. 


I never saw him. 
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Q. Old man Dippold acknowledged the deed, did he? 

A. The deed was done when I got there. 

Q. What was Dippold’s object in going with you to McDonald’s 
house ? 

A. I don’t know anything about that. 

Q. Had he any object in going there? 

A. I guess to bring me up, because I would have died if I had 
stayed in that country town. 

Q. Did not you and he go to Sharp McDonald’s together? 

A. Coming from his residence we went together, but going from 
Pittsburgh down I never saw him. 

Q. Dippold and you went together when you got your deeds? 
A. Yes; and we left together. 
Q. You paid Dippold some money on that occasion? 
A. I paid him ten thousand dollars cash. 
Q. Was that in currency or gold or checks? 
A. Currency. 
Q. Was it greenbacks or national bank bills? 
A. I am no banker, to pay particular attention. It was currency. 
don’t know what kinds of backs the bills had. 
Q. What denomination of bills did you use? 
A. Five or six one-thousand-dollar bills and the balance five-hun- 
dred-dollar bills. 

Q. Did you get those in Pittsburgh or in Louisville? 

A. In Louisville. 

Q. Did you get them for the purpose of taking them up and giv- 
ing them to Dippold ” 

A. That was the understanding. 

Q. How did you carry them—in your pocket-book ? 

A. No, sir; I had a traveling satchel. 

(). How long was it from the time you got them in Louisville to 

the time!vou delivered them to Dippold, as you say? 
68 A. Well; it was three, four, or five days. 
Q. Did you put them in bank for safe keeping during that 


—s 


time ? 

A. No, sir; I kept them by meall the time. In the store when I 
was here, and upon my person up there. 

Q. That was four or five days from the time you got them until 
you gave them to Dippold ? 

A. Yes, sir. 

Q. From the time you arrived at Pittsburgh until you paid over 
these bills to Dippold, how long was that? 

A. I got there the next morning after I left here in the evening. 

Q. You carried the bills by you, then, all one day and night and 
all the next day, in Pittsburgh and vicinity ? 

A. I did not carry them about me atall. I had them in my 
satchel. 

Q. Did you put your satchel in bank ? 

A. No, sir. 

Q. Did you lock it up in the safe of your hotel ? 
A. I did not stop at a hotel. 
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Q. Who started the negotiations between you and Dippold for 
this property—you or Dippold % ? 

A. I wanted to secure myself on the first, and he offered to give 
me that real estate of his to secure me. 

(. When did he make you that offer ? 

A. When he wanted the other $10,000—after I had given him 
$10,000. 

(). Did he offer to give you a mortgage ? 

A. He never said nothing about a mortgage; said he would give 
me deeds for real estate to secure me. 

Q. Why did not you take the deeds to secure you ? 

A. I did take them. 

Q. Didn’t vou say just now that you took the deeds because you 
had paid him ten thousand dollars, and then gave him eighteen 
thousand more ? 

A. Well, I had to secure myself. 

@. Where did he make you this offer, in Louisville or Pittsburgh 9 

He made it by letter; I think it was by letter. Probably he 
siiena have been down here, for all [Tremember. There might have 
been a coal-boat rise. 

(). Did he say in that letter how much he owed you? 

I don’t remember what he said. 

(). Have vou got that letter? 

A. Oh, Lord, no; it has been destroyed. I never keep any papers 
of any kind. 

Q. Who is Sharp McDonald ? 

A. He is a son-in-law of Dippold. His first wife was Dip- 
69 pold’s daughter. His first wife was not then living. 
Q. Did not you meet Dippold at his-house ? 

A. I saw Dippold at his house. I saw Dippold there when Sharp’s 
wife was dying. 

(). To whom did you give the ten thousand dollars and the eight 
thousand dollars in notes that you say you gave on receipt of these 
deeds? 

A. To Mr. John Dippold. 

r¢ Did you put them in his hand? 

. I handed them to him. 

"5 He received them from you ? 

A. Yes, sir. 

(. Was the whole transaction at one time? 

A. Sharp handed me deeds, saying: “ Here are the deeds, shell 
out your money.” J examined the deeds; saw nothing wrong with 
them; saw nothing peculiar about them. I saw thev were dated 
we : and 26th of January. 

What reason was there for dating one on the 22d and the other 
on a 26th ? 

A. I don’t know; probably Dippold thought he would secure the 
previous ten thousand dollars and get the other on credit again. 

Q. Did you ask any questions at the time as to why this was done? 

A. I never mentioned it at all—I said nothing. I had Sharp 
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McDonald’s word that it was all right, and took my deeds and paid 
out my money. 

Q. How long did you remain up in that country before you came 
‘ back to Louisville? 

A. I could not exactly tell you how long I remained. 
Q. Several days? 

A. I think probably I left the next day. 

Q. Do you recollect what day of the month this was that you re- 
h ceived those deeds ? 
_ A. Those deeds were the 26th of January, 1876; that was the day 
it was written; that was the date I received it. 

QQ. How many days prior to that had you left Louisville ? 

A. I think a day or two before that. 

(). About the 235d ? 

) A. I could not tell you the dates of leaving here at all. I left 
| here either in the evening or at eleven o'clock at night. Leould not 
l say positively whether it was three or eleven o'clock at night. 

(). How long were you probably gone, from the time you left 
Louisville until the time you got back ? 

A. When I go I never stay over a week. I was there probably a 

week ; perhaps ten days; I would not say for sure. It was our busy 
season and they need- me here. 
70 Q. That time was a very busy time with Fable’s business? 
A. Yes, sir; much more busy than other times in the year. 
There were more transactions being done in business—bigger trade— 
the fall trade and winter trade coming in. 

(). If this was the busiest time of the year, and you were the book- 
keeper of that concern, tell me who kept those books when you were 
away. 

A. Nobody kept them. They made a memorandum. 

(. Do you mean to say that in the busy season you could go away 
for ten days, and that the whole establishment could run without a 


: book- keeper for that time? | 
& A. Yes, sir. 
| Q. Had Weaver made any entries in your absence ? 


A. Likely he had. 
. (. Have you examined the books to see ? 
- A. I have not. 
| (). Do not you know, of your own knowledge, that those books 
would show that Weaver kept the books in your absence ? 

A. No, sir: I know he did not. 

(). Then you change your answer, and you say Weaver did not 
keep the books? 

That is what I say. He kept the day book for entering the 
sales from the order book into the day book. Weaver did not keep 
any of the books. I have not examined the books lately. 

Q. How can vou answer positively now that Weaver did not keep 
the books? 

A. I ought to know. I was the book-keeper. I say he did not 
keep the books. 
Q. Who made any entries when you were absent? 
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A. I don’t know. I would not swear that Weaver did not. I 
would not swear that he did. I think I can swear that Weaver did 
not make any entries during the time that I was gone. 

(). Weaver was in the employ of Fable at that time, was he not? 
| A. I could not say whether he was employed then or not. 

(). When did Weaver leave, in your opinion ? 

A. He did not leave until we discharged him. I could not say 
when tnat was. It has been some time—over two or three years ago. 
I hardly think he was there in 1876. 

(). W ould not your books show ? 

A. 1 don’t know whether they would or not, unless they would 
show when we paid him. 

(). The money which you took to Pittsburgh, which you say you 
paid to Dippold—is that the money you say you got from J. William 
Anderson ? 

A. Yes, sir; the large bills. 


| 7] (). Where did you get the five-hundred-dollar bills ? ) 
' A. Some from him; I think I had one or two myself. 
| Q). Those that you had, did you get them out of the safe or out 


of your own private pocket-book ? 
[ could not say; likely I got them all from him. 
(). You do not recollect what date you got the money from him? 
A. No, sir. 
| Q. Were you some time collecting it up or did you get it up di- 


rectly ? 
A. No; some days I was talking to him. 
| (). Did you send him out to get those big bills? 
A. I told him about it—yes, sir. 
| (). Did you give him any commission to get those bills? | 


A. No, sir. 

Q. Did he have any difficulty in finding them ? 

A. I never asked him. 

Q. How long was he in getting them from the time you spoke to 
him until he handed them to you? 

A. I don’t remember; I could not say. I wanted the large bills 
in traveling; was not so much bulk. 

Q. If you had this money in your father’s safe and were particu- 
larly desirous to get thousand-dollar bills, why did not you go to 
the bank? 

A. I have tried that and some of the banks have not got it. 

(J. Did you try at the Masonic Savings Bank ? 

A. I don’t remember. 

@. At the Western Bank? 

A. I could not say. 

@. At the bank of Kentucky? 

A. I could not say. I did at some banks before that. We could 
: not get any big bills. 
| Q. Don’t you know it is perfectly easy to get big bills here for 
] small currency ? 

A. It may be, for all I know. I don’t remember that I tried. I 
was anxious to have big bills to travel with. 
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Q. Don’t you know that for a large depositor banks are always 
willing to do these accommodations, and even to put themselves to 
trouble? 

A. They may or may not, sometimes. 

(). Don’t you suppose Frederick Fable could have got any such 
accommodation from his bank ? 

A. Probably, if he had tried, he might. 

Q. As to those four notes, Mr. Fable, they were each for how 
much ? 

A. Two thousand dollars. 

72 Q. What date did they bear? 

A. The date the deed was given to me that evening at Se- 
wickley. They were 4,6, 5, and 12 month notes and of the same 
date. Sherp McDonald wrote them. Idid not see him write them. 
| signed them there at the time of receiving the deeds. I handed 
the notes to Mr. Dippold. 

Q. When did you next see-those notes ? 

A. I don’t know. It was the latter part of that month or the first 
part of the next. The latter part of January or the first part of Feb- 
ruary—somewhere along there. 

Q. It was, then, but a few days after the execution of the notes that 
you again saw them ? 

A. Yes, sir; a few days after I left; | saw them here at mv office, 
here in the store. John Dippold brought them in there. I had 
written for him to bring them down. I wrote a letter at the store ; 
do not remember whether I wrote it on a letter-head of that concern. 
I did not keep my letters In a press Copy book. I don’t remember 
whether I did or not; I could not say. 

(). What were the contents of that letter? 

A. I wrote to him asking if he wanted the notes discounted ; if he 
did, to come down. I signed that letter Philip Fable. en 
came down. I don’t know whether he met any delay or not. I paid 
him the face value less $400. The notes did not bear interest. He 
gave me up the notes when I paid him for them. I paid him for 
them at the store. I paid him $7,600 in cash. I don’t remember 
what sort of bills. I would not be sure that I did not give hima 
check. I may have given him a check for a part of it. I think I 
gave him cash. That is my usual habit in handling such sums. I 
don’t like this check system. 

(). What did Dippold do with that money t 

A. I don’t know—paid his debts, I guess. He did not pay any to 
me. I never gotany of it, neither did my wife. [don’t know whether 
Sharp McDonald got any of itor not. I don’t know anything about 
Sharp’s business or Dippold’s. 

Q. How long was it after that that you put these deeds to record ? 

A. It was in December, 1877, I sent them to Sharp McDonald to 
have them recorded. ‘That was nearly two years afterwards. Sharp 
McDonald did not attend to recording them. He did not attend to 
it immediately ; he did afterwards. 

Q. How long did he delay giving attention to those deeds ? 

A. I think they were put on record in February. I had written 
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to Sharp three or four letters. I did not keep copies of those letters 
to Sharp nor to Dippold. I bave not now any of Dippold’s letters 
tome. They have all been destroyed. 
(. Have you any letters of Sharp McDonald to you in regard to 
those transactions up to the time of recording the deeds? 
73 A. I got no letter when I sent the deeds that he had at- 
tended to it. 
(). Irom the time you went to Sewickley to the time you sent the 
deeds had you any correspondence with Sharp McDonald ? 

A. No, sir; I had not. 

(). Was there any intimacy between F. Fable and John Dippold? 

A. Just friendship. ‘The son of one had married the daughter of 
the other. 

(). When did you marry Dippold’s daughter? 

A. March 12th, 1874. 

Q. How soon after that did you commence loaning him money ? 

A. I could not exactly tell you; it was some time afterwards. 

Q. Were you a partner of your father, Mr. Fable? 

A. No, sir. 

(). Your father had no partners in his business ? 

A. Not since 15866. 

(. Were any of his sons ever partners in business with him ? 

A. No, sir. 

Q. What salary did your father allow you while he was living? 

A. Any amount I wanted. 

Q. How much did you take with his approbation in the way of 
salary ? 

A. I don’t know. Whenever I wanted any money I just helped 
myself. I could not say how much I took. After I got married | 
drew $1,200 a year. Before that I took just as much as I wanted. 

(). After you were married you went to housekeeping ” 

A. Yes,sir; boarded fora little while. After father bought a house 
I went to housekeeping. 

Q. Why did not you take the house also? 

A. The house was understood to be mine; that was what the old 
man told me. He never made me a deed or gave me any memo- 
randum in writing to that effect. 

(). Who kept the principal supervision of your father’s business 
whilst he was living, as to business management or moneyed con- 
cerns ? 

A. I did. He relied everything on me. 

©. The old man was just a figure-head ? 

A. He was no figure-head ; he was a gentleman. 

Q. Did he do anything in regard to the management of the busi- 
ness ? 

A. If I could not manage it I would ask him for instructions, and 
he would give them to me. 

Q. Who attended to the investments? 

A. I could do it just as well as he could. 

Q. Did you ever do so in his lifetime? 
74 A. Only in one transaction; when we bought this Ken- 
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tucky land in connection with old man Krauth. I wrote the notes, 
if Iam not mistaken. 

Q. When the old man gave in his property for taxes, did you 
give it in or did he give it in himself? 

A. He gave it in himself. 

Q. Who swore to the valuations, he or you? 

A. I never saw any swearing done in the assessor’s office only 
during the war times. 

(). Don’t you know the assessor swears every merchant as to the 
tax-list ? 

A. I never saw him. 

Q. How much was your father’s estate valued at in the year 1871? 

A. I could not say. 

Q. Was it as high as thirty thousand dollars? 

A.. Well, you can’t build a candle factory for that. 

(). Is it not a fact that in the years 1871, ’72, '75, 74, 75, ’76, 77, 
and ’78 the assessed valuation of your father’s estate never exceeded 
thirty thousand dollars? 

A. That may be. 

Q. And he gave it in himself? 

A. That is the assessor’s fault. 

Q. Who has given in that assessed list for taxes since your father’s 
death ? 

A. I have. 

Q. At what have you assessed your father estate? 

A. I have just been doing the same thing. ‘They would ask me 
when they came in the store, and I would say it was about the same 
thing. 

(). The assessments for the last six or seven years have been false 
have they, Mr. Fable? 

A. They have not. If we can save taxation we would not be a 
lunatic and give in more and pay more taxes. 

(. Your property has been listed at an under valuation, has it not? 

A. I don’t know whether they list manufacturers cheaper than 
anybody else, but I think they do. I did not swear to this last list 
for this year. I did not give my list in April. He came in with 
his book; could not say what month it was in. He asked me to 
check it off all right. I did not swear to it; he never asked me to. 
I never have sworn to the assessor’s list. 


Mr. Reed enters an objection to all the foregoing testimony in re- 
lation to the value of the estate, the assessment, etc., as Incompetent 
and irrelevant. 


79 Q. Then, in this Dippold matter you got from your father 
twenty-eight thousand dollars which went to Dippold ? 

A. $27,600.00. I have not paid that back to my father. I have 
never put it back to the estate. My brothers and sisters have never 
called upon me for any account. 

Q. At present are you sharing equally in the profits ? 


A. Yes, sir; if any are made. 


60 JOHN F. DRAVO ET AL., &¢., VS. PHILIP FABEL ET AL. 


Q. Have you ever charged yourself on the books of the new con- 
cern as indebted to the estate in any sum? 

A. No, sir. 

Q. Have vou ever given to your brothers and sisters or any of 
them a statement that you owed your father $27,600? 

A. No, sir. They never asked me. When the proper time comes 
I guess it would be there. 

Q. If it was demanded of vou to-morrow you would respond to it ? 
A. That would be to see. I guess I would. 

Q. Did you know this property well up at Baden ? 

A. I have examined it. It was farm land. I could not sav what 
,is worth an acre. It pays very poor nowadays. 

Q. How many bushels of corn would it raise ? 

A. I don’t know. I have it leased. 

Q. How did it compare with other farm lands in that vicinity? 
A. I don’t know anything about it. I think it isas good ground 
as I laid my eyes on just there. 

©. How much was it assessed for, for taxation ? 

A. Dippold is living on the place-and he has attended to it. I 
gave him a power of attorncy to attend to my affairs up there and 
put him on the place. He has been there ever since this deed was 
executed and is there now. 

Q. Do you know what it is listed for for taxation ? 

A. No, sir; he accounts to me for rents and profits. I have not 
called on him for any account vet. In the three and a half years 
since these deeds were executed I have never got a cent of money 
out of it. 

Q. Did not Dippold pay the taxes on it? 

A. He pays the taxesallthe time. The understanding was he was 
to pay the taxes and keep the place in repair, which he has been 
doing. It don’t pay as an investment. 

(). Tlow many acres” 

A. ‘Two hundred and forty-eight and three-quarters, and another 
tract of elevenacres. I would be happy to think it was worth a hun- 
dred dollars an acre. I can’t see any hundred dollars an acre there. 

Q. Have you ever seen a hundred dollars an acre there since your 
eyes have been directed there ? 

A. I thought it was then, but I don’t seeit now. I would not sell 

it for $50 an acre. 
76 Q. When did you first converse with Mr. Dodd in this 
case ? 


a 
— 


Mr. Reed objects tothe question as incompetent and irrelevant. 
o 


A. I saw him to-day, after we adjourned for dinner. 

Q. Is it not a fact that you requested Mr. Dodd to protest, in the 
name of your mother and brothers, against the production of the 
books under subpcena? 

A. I did not protest. 

Q. Did not you ask Mr. Dodd to do it? 
A. No, sir. 

Q. Didn’t you have him asked to do it? 


— 


JOHN F. DRAVO ET AL., &¢., VS. PHILIP FABEL ET AL. 61 


A. I might have done that. 

Q. Has Mr. Dodd seen your mother or your brothers to-day, that 
you know of? : 

A. Not as I know of. 

Q. Has not his only interview been with vou? 

A. I could not say; that may be. 

Q. Did your mother or your brothers, or either of them, direct 
you to employ Mr. Dodd? 

A. They never said anything to me. 

Q. How much estate did your father leave? 

A. I could not say; there has never been an appraisement. 

Q. Was not there a valuation at one time? 

A. No, sir. 

Q. Did not Nick Miller take part in an appraisement or a valu- 
ation ? 

A. No, sir; Nick Miller was at his death-bed. 

Q. Did not August Fable have something to do with the valu- 
ation of the estate ? 

A. No, sir; he was at the funeral. 

Q. What do you value the estate at? 

A. I have not placed a valuation upon it at all. 

Q. Did you never make oath that it was quite one hundred thou- 
sand dollars? 

A. I never made any oath in regard to this estate. 

Q. Didn’t you swear that there was one hundred thousand dol- 
lars invested in the business ? 

A. Yes, in regard to that, I did; but what his estate is worth I 
cannot say. He never owed any debts; his estate must, therefore, 
equal one hundred thousand dollars. 

Q. What is youraverage bank account since the old man’s death— 
has it increased. or is it the same? 

A. Idon’tremember. Ineverpaidany attention. [have no idea 
what it is to-day. I have no idea what it was at the time of the old 

man’s death. 
7a @. What stocks did the old man leave? 

A. That concerns me; that concerns nobody else. I could 
not say how much he left in stocks and bonds. I never figured that 
up. We kept that at a private place, in safe keeping. 

Q. Did vou ever get any money from Jolin Dipvold sinee you 
married his daughter? 

A. I did not get any money from him. I got my household fur- 
niture; that was all. I never got any money from him since the 
sale of this place at Baden 

Q. Have you ever gotten any money from Sharp McDonald on 
Dippold’s account, directly or indirectly ? 

A. No, sir; I never hear from Sharp for a year or so. 

Q. Was there any correspondence between vour father, Frederick 
Fable, and John Dippold in regard to this Baden purchase of yours? 

A. If there was I did not know it. I don’t think there was. I 
did all the correspondence, unless father would write a German 
letter. We did not keep a letter-book with those letters in it. 
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Q. What did the purchases of tallow or fat amount to a week, 
1876? 
A. I could not say 
Q. Were they more or less than now? 
A. Just according to how it comes In. 
Q. What is about an average week’s purchase with you now ? 
I never tested it at all. I could not say. It is just according 
to how butchers bring it In. 
rg How much can you use a week ? 
If | had the factory book [ could tell you better. I don’t run 
ina factory and can’t tell you anything about it. I have no idea of 
the weekly purchases. We now pay, wherever we buy, every month, 
to the butehers who bring rough fat. They bring it by drips of 50 
or 75 pounds. They want it to run by the month, and we settle 
the first of every month. 
Q. When you settle with them at the end of a month, do you 
make up a statement and give them a check ? 
A. No; I pay out the money; get the money from bank some- 
times and pay them right there. 
Q. How long do you keep that money in your safe waiting for 
them to come ? 
A. Well, the rule is that they have got to be there between the 
first and the second. Wedon’t want to have them coming there two 
or three times for money. They come very promptly. 
. A good many of them are your customers ? 
A. Oh, yes; we have considerable of them—the same old trade 
and customers. 
Q. What butchers, for instance, do you trade with now that traded 
with your old firm ? 
78 There are so many of them I could not tell you. If I 

hs ad my receipt book here I might tell you some. I can give 
you plenty of names: Slomer, Hareome, John Duff, William Jarvis, 
F. Keiser. I can give sixty or seventy of them if you want them. 

Q. Did you not testify once under oath, on the 25th of April, 1878, 
in the matter of John Dippold & Sons, in the district court of the 
United States for the western district of Pennsylvania, case of No. 
3288, in bankruptey, before Register Shafer? When questioned by 
Mr. Barton, when asked what was your interest in the business, did 
vou not say this: “ Well, sir, there are three brothers of us carrying on 
the business in father’s name. My interest is one-third.” 

A. That is where Barton madea mistake. Before I got through 
talking Barton said, “one-third.” Hejumped in. Knox spokeup and 
said to Barton not to speak too quick. 

Q. Did you not, in the same examination, further testify in an- 
swer to questions as follows: “Q. Has your father any interest? 
A. No, sir: the business is carried on in his name and he does all 
the advancing. . How much capital was there invested in the 
business? A. There is over one hundred thousand dollars.” Were 
not these questions put to you, and did you not give those answers 
as just written down, you being at the time under oath as a witness ? 


A. I think I did. 
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®. Were those answers true? 

A. Well, to the best of my knowledge, I think I answered that, 
but I would not be sure of it. 

Q. Are these as true as the answers you have given to-day ? 

A. Well, they are as true as what I am giving you now. 

Q. Vid you not in that examination have put to you the following 
questions and return to them the following answers, to wit: “ Q. Was 
the money (meaning the money you paid to Dippold)in cheeks, or 
what? <A. Currency. Q. Legal tenders or national bank notes? 
A. It was of all descriptions, in currency. Q. Where did you bring 
that money from? A. From the city of Louisville. Q. What 
bank did you draw itoutof? <A. Idid not draw it out of any bank ; 
it accumulated in the office.” Did you or not have those questions 
put to you and make those answers ? 

A. Yes, sir. 

Q. I will now ask you what isthe weekly accumulation of actual 
cash in your safe in your business’? 

A. I could not say. 

Q. Do you allow as much as five or six thousand dollars to accu- 
mulate in your safe without depositing ? 

A. I never deposit currency. I keep all but the checks and ex- 
change. I could not say what the weekly accumulation is. I have 
never made any estimate. I am not able to make any approximate 

estimate. It comes and goes. 
79 Q. Could you, by way of giving us something to form an 
estimate from, inform us how much currency was in your safe 
at the close of business last night? 

A. I was not there last night. 

Q. Well, Saturday night. 

A. I could not say. I did not count it. I don’t count cash every 
day. I don’t balance cash every day. I keep a cash book. I am 
not as particular as some people are. 

Q. On the same examination in which you testified before the reg- 
ister was or was not this question asked you and this answer made 
by you under oath: “Q. So you took money out of the firm to the 
extent of $28,000 and did not charge it? A. Only what account my 
father has got; he keeps account of it.” Was that question pro- 
pounded and that answer given ? 

A. | suppose it was. 

Q. At the time you gave that deposition, on the 25th of April, 
1878, your father was living? 

A. Yes, sir. 

Q. Have you in your father’s papers found any account of this 
money ? 

A. I never saw any yet. I have examined in one particular place. 
He had an immense amount of papers. He had no books in which 
this was charged. I never saw any books. 

Q. How are you able to say that he kept an uccount of it? 

A. That was what he told me, that he charged up to each child 
what he got, so that after his death one would not get more than an- 
other. It was his purpose to keep a strict account, but I have not 
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found any such book of account. I have not heard of any one who 
has seen such a book. None of my brothers have examined his 
papers at all. I have not found any books. 

(. I have been examining you from the transcript of your testi- 
mony given in the matter of John Dippold & Sons, as before de- 
scribed,and I ask you now to look at thisand say if this is the paper. 


Handing witness the manuscript containing the testimony taken 
before Register Shafer. 

A. So far as I see, it is. That is the paper. 

The examiner marks and signs the paper with this endorsement, 
to wit: “This paper submitted to Philip Fable on examination by 
Col. John Mason Browne, as attorney for the plaintiffs, at Louisville, 
Ky., October 13th, 1879, which is referred to for the purposes of this 
deposition and made part thereof.” 


80 (). During the lifetime of Frederick Fable did he do much 
business in the way of giving out negotiable notes ? 

A. No; he never gave out any notes, or not many of them. 

Q. What did he give out notes for? 

A. I don’tknow. Sometimes we would run short and have to raise 
money—for instance, to buy tallow when tallow was down. 

(. When he was in a press for money he used notes? 

A. Yes; that would happen sometimes. 

Q. At what periods of the year, as a general rule? 

A. In the winter time. 

Plaintiffs’ counsel requests the examiner to prepare a certificate 
showing the question raised by the record with reference to the pro- 
duction of the books called for by the subpana duces tecum. 


Adjourned to meet October 14th, 1879, or until after the court 
shall have determined the question as to the production of the 
books. 


The examiner prepared a certificate setting forth the delivery to 
him of the subpana duces tecum directing Philip Fable to appear and 
produce certain books, same having been served upon said Fable ; 
his failure to produce them at the beginning of the hearing; the 
adjournment at 5 p.m. to afford him him further-opportunity to 
produce them; the appearance of Mr. Dodd and his statements in 
behalf of the widow and heirs of Frederick Fable; the offer of Mr. 
Browne, plaintiffs’ counsel; the declination of Philip Fable to pro- 
duce the books, and the subsequent testimony of Philip Fable con- 
cerning the employment of Mr. Dodd, as hereinbefore fully set 
forth. ‘This certificate was delivered to plaintiffs’ counsel and was 
by him presented, on the morning of October 14th, 1879, to the judges 
of the circuit court of the United States, sitting in Louisville— 
Baxter, circuit judge. Upon motion, the court granted a rule upon 
Philip Fable requiring him to show cause why he has not and does 
not produce the books as commanded by the subpana duces tecum, 
directing an immediate answer and committing said Fable, who 
was in court, to the custody of the marshal until answer made. 
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The court’s engagements not permitting a hearing upon the rule, 
upon the 14th of October said Fable was released upon his own 
recognizance, and 10 o’clock, October, on the morning of the 15th, 
fixed for hearing. 

At the appointed time, on the morning of the 15th, the matter 
“ame on to be heard, an answer having been filed by Philip Fable. 
The court directed the books to be produced as commanded by the 
subpcena, permitting the rule to stand and said Philip Fable to be 
at large upon his said recognizance until the order of the court be 
fully complied with. 


81] And now, October 15th, 1879, at 12 m., the examiner was 
in attendance at the parlor of the Gault House to proceed 
with the hearing. 


Puitip FABLE resuming the stand. 
By Mr. Brown: 


(). Have you now before you, in obedience to the subpena duces 
tecum, the day book of Frederick Fable, showing bis business for 
the month of January, 1876, and the following months, and the 
ledger covering the same time, and the cash book for the same time? 

A. Yes, sir; these are the books; that is all I know. 

Q. I now ask you to look at the day book, commencing on page 
131, with the entries of January Ist, 1876, and continuing until 
the lst of July, 1876. Are those entries in your handwriting? 

A. Yes, sir. 

Q. Do they not cover the pages from 131 to 196, inclusive? 

A. I guess it is all mine; every bit of it. ° 

(. Look on page 142 of the same book, at the entries for Janu- 
ary 22d, 1876. Are they in vour handwriting? 

A. Yes, sir. 

Q. Those of January 24th and 25th, on page 143, and January 
25th, 26th, 27th, and 28th, on page 144, and January 29th, 30th, 
and 3ist, on page 145; January 3lst, on page 146; are they in your 
handwriting” 

A. Yes, sir. 

Q. Look on the first page of the ledger and state whether the 
cash account, commencing with July, 1872, and ending June 30th, 
1876, is all in your handwriting. 

A. That is every bit in my handwriting. 

Q. Does this ledger contain any account raised as between you 
and the firm? 

A. Yes, sir; on page 478. 

Q. Look at that account in the year 1876; how much is charged 
against you ? 

A. There it is—twelve hundred dollars. That is my own indi- 
vidual account. That is not charged to me from F. Fable; this is 
salary | have been working for. 

Q. Look at page 479 in that ledger—the account of C. P. Weaver; 
can you tell from that account when it was that Weaver quit the 
employment of the firm ? 

I—416 
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A. August 31st, 1876. 
(. Is there any account of Philip Fable on the books except that 
which appears on page 475” 
82 A. That is all. 
(. Will you please produce the bank books for the early 
part of 1876? 

A. | would like well enough todo it if I could find them. I 
have not got them; they have been destroyed. I have looked for 
them through dirt and dust and everything else. 

Q. Look at page 5, atthe account of F. Fable. Is that the account 
of your father, I ‘rederick Fable ? 

A. Yes, sir. 

Q. Look at the latter part of that page, commencing with the en- 
tries of January, 1876. What debits and credits of cash appear to 
the account of Frederick Fable? 

A. The debits are, in January, 1876, $287.00; February, $97.00 ; 
March, $54.00; April, $448.00; May, $386.00 ; June, $329.00. 

(J. Look at the same account carried forward on page 15 and give 
the same information. 

A. July, $197; August, $134; September, $416; October, $241 ; 
November, $114; December, $143. Ihave left off cents and merely 
“alled the round numbers. 

Q. Look at the account of bills payable on page 6 of the same 
ledger and give to the examiner the bills payable account. 

A. The account shows that in January, 1876, bills payable ac- 
count was debited $3,000 in the Western Bank ; February 7th, Ma- 
sonic Bank, $2. 000: April 6th, F. Fable, Jr., $515.00; April 7th, 
Western Bank, $3,000; May 3d, Rudolph Fable, $790.00; June Ist, 
Masonic Bank, $5,000; June 9th, Western Bank, $1,000; June 10th, 
KF. Fable, Jr., $500.00; July 10th, F. Fable, Jr., $253.00; October 
4th, Masonic Bank, $5,000; November 6th, Masonic Bank, $3,000. 
To the account is credited, February 7th, Masonic Bank, $2,000; 
March 25th, Masonic Bank, $2,000; April 7th, Western Bank. 
$5,000 ; June Yth, Western Bank, $3,000; August llth, Western 
Bank, $1,000; Oc tober 4th, Masonic Bank, $5,000 ; November 6th, 
Masonic Bank, $5,000. 

Q. Is there a stock account in the ledger ? 

A. No, sir; there is none—no separate stock account. 

QM. W hen the business discounted paper in the bank did the bank 
pass that amount to the credit of Fable or Fable & Sons? 

A. F. Fable, I presume. There was no F. Fable & Sons. 

Q. Who drew the checks? 

A. I drew them and father drew them ; sometimes father would 
not get down to the store, and [drew them. The banks recognized 
my authority to draw checks; they were honored by the banks— 
by the Western Bank and by the Masonie Bank. There was never 
any question made of that. 

Q. Was it a frequent occurrence—your exercise of this authority ? 

A. I signed checks. My right to do so was recognized by my 

father and by the banks. 
83 Q. I have heretofore shown you or read to you certain 
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figures of the assessment of the estate of Frederick Fable. I 
will now repeat them as the assessment of F. Fable for the 
following years, as taken from the books of tle assessors for Jef- 
ferson county, Kentucky: In 1868, $3,900; 1869, $3,600; 1870, 
$3,900; 1871, $22,080: 1872, $20,880: 1873, $20,700: 1874, $21,750: 

1875, $22 700 - 1876, $28,100; 1877, $31,050; 1878, $27,150; 1879, 
27,150. Did you give i in the assessment of 1879? 

A. I just told them it was tle same assessment ; I did. 

Q. Was that the same assessment that had been given in by your 
father the previous year ? 

A. I could not say. — would come into the store,as I said the 
other day, and I would say, “The same,” and they would mark it off. 

Q. Have you any reason to suppose that the other assessments 
were or were, not given in by your father? 

A. Most of them were given in by me. 

Q. Most of these which I have read were given in by you, in your 
opinion ? } 

A. Yes, sir; to save taxation. 

Q. On page 12 of the ledger, merchandise account, I see you have 
an entry to the credit of merchandise, balance forward, $68,696.89. 
Look at the entries there and tell me how much of that was stock in 
the factory and how much cash. 

A. I could not tell you that: I have not got any account of it. 

@. What was the value of the stock and fixtures and manufact- 
ured goods; just by approximation ? 

A. I could not tell you about. We never appraised the factory at 
all. The factory is worth more than the stock is. 

(). The stock and fixtures are worth over $50,000 ? 

A. Yes, sir. 

Q. Seventy-five thousand ? 

A. I do not know what valuation would be put on it by appraise- 
ment. 

Q. The merchandise account, on page 12, shows that the bulk of 
this appraisement, $68,000 odd 

A. It does not. include machinery or buildings; it includes stock, 


Cross-examination. 
By Mr. Reep: 
Q. What does the county assessment include—anything but real 
estate ? 

That is all; it includes real estate and buildings, but they 
have never assessed a manufacturer as they would anybody else. 
They are not assessed as high. There is no bank stocks or United 

States bonds assessed. 
84 Q. Can you give us an average of what your gross sales 
are per year? 
A. About $100,000. 
Q. Your father was largely in the habit of discounting his cus- 
tomer’s paper, was he not ? 
A. Sometimes he would, but very seldom. He always held most 
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of it. He could get money sometimes cheaper, and got a higher 
rate by holding merchants’ paper. He got ten per cent., where the 
bank only charged him seven or eight. 

Q. There has been no administrator or executor appointed for 
your father’s estate? 

A. None at all. ‘here are no debts. 

Q. Was there any understanding between your father and your- 
self that this advancement of money that he made to you was to be 
equalized on the settlement of the estate ? 

A. That is what he told me. He said he would charge every- 
thing up to each one of the children. 

Q. That account he kept himself? 

A. Yes, sir; it had nothing to do with the books of the house. 

Q. You say Dippold came in frequently and borrowed money. 
Do you mean Jolin or Martin ? 

A. I mean Martin Dippold, principally. 

Q. Was not your reason for not charging Dippold any interest on 
this loan your relation to him and your friendship for him, and the 
fact that he had been kind to your wife when you were married, 
and the additional fact that he was to pay the taxes and keep the 
place in repair? 

A. Yes, sir; those were the reasons. 

Q. State how Mr. Weaver came to sever his connection with your 
firm. 

A. Weaver knows. He was discharged. 

Q. I will ask you whether or not, in anticipation of this trip to 
Pittsburgh, you did or did not gather up and keep together cash for 
several days prior to your departure ? : 

A. Yes, sir. The cash came in there, and father would draw his 
dividends and I would have charge of them. This was when I 
heard that Dippold wanted the other ten thousand dollars. It was 
the accumulation of several days. 

Q. You never repaid this $27,600 to the estate because there has 
been no adjustment between you and your mother, brothers, and 
sisters ? 

A. No, sir. 

Q. You have been asked in regard to the value of the Dippold 
farm. Was it not the fact that vou took a greater risk on that farm 
lent a greater amount of money—than you would have done if 

Dippold had been a stranger ? 
85 A. Yes; my friendship induced me to lend more. 
Q. Did you consider John Dippold solvent at that time ? 

A. No, sir; I did not know anything about his affairs at all. 

Q. In your testimony before Register Shafer, in Pittsburgh, vou 
say that there are three brothers of you carrying on the business in 
your father’s name, and further state that your father has no interest 
in the business that was carried on in his name, but that he did all 
the advancing. State what you mean by that. 

—. There was a verbal understanding between us and the old 
gentleman—rate. J have never failed to find the name of any business 
man tin the—that after his death the business would belong to the boys; 
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that he was working for our benefit, and that we had got to take an 
interest in the business now with the prospect at his death of going 
ahead with his business. 


Mr. Reed enters an objection to all the testimony relating to the 
estate of I’. Fable and the financial part of bis business transactions 
as incompetent and irrelevant. 


Adjourned until 2 o’clock p. m. 


Two o'clock p. m. 


JoHN KRaAvutTH, a witness produced by the complainants, being 
duly sworn and examined, deposed as follows: 


By Mr. Browne: 


Q. What is your age? 
A. Thirty-five. 
Q. Where do you reside? 
A. In this city, Louisville. 
Q. Do you know the Fable family—Philip Fable and his brothers ? 
A. Yes, sir. 
Q. Do you know Rudolph Fable? 
A. Yes, sir. 
Q. How long have you known Rudolph ? 
A. Well, I have known him ever since he wasa little boy. Iknew 
the whole of them. 
Q. What is Rudolph Fable’s intellectual capacity? Is he a man 
of sense, or is he a weak brother? 
A. I think Rudolph is a very sensible young man. 
Q. Is he a business man ? 
A. I don’t know anything about his business qualities. I know 
something about his running around. He seems to be well posted 
at that. 
86 ©. Has he as much sense as the other brothers ? 
A. He has the reputation up in his neighborhood of being 
the smartest one of the lot. 


Mr. Reed objects to this testimony as incompe*ent and irrelevant. 


Cross-examination. 


By Mr. Reep: 


Q. What is Rudolph’s business” 

A. In his father’s time he stayed around the factory. He was 
portioned off to one department in that factory. I think he was 
boiling soap. The other one had the other department. 

Q. Philip attended to the financial business ? 

A. He was atthe store. At one time Rudolph was sent to the 
store to learn the business. I could not say how young he was. 
Most of the time he stayed around the factory. 

Q. Is he a man of much education ? 

A. I think he is. 
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Q. What do you base your opinion on ? 

A. He went to school regularly ; the common schools here. 

Q. You-say he isa man of good business capacity, do you; or 
don’t you know anything about that? 

A. I said I did not know whether he had any business to do 
down here at the store or not. I never saw him transact any busi- 
ness at the store. 


Redirect examination. 


By Mr. Browne: 


Q. Has he got sense enough to transact business—to attend to 
his own affairs ? 

A. Oh, yes. 

(). Does he keep an eye to his own moneyed interests ? 

A. Well, yes; he is pretty close. I have been in his company 
several times. He has been in company that I don’t think he 
ought to have been in—with such people as myself and others of my 
age. 

Recross-examination. 


By Mr. Reep: 


Q. Does he drink? 
A. He is a good beer-drinker. He can. stand as much beer as 
anybody. 


87 Joun BARRETT, a witness produced in behalf of the com- 
plainants, being duly sworn and examined, deposed as fol- 
lows : | 
Direet examination. 
By Mr. Browne: 

. Where do you reside? 

A. Louisville, Kentucky. 

Q. What is your age ? 

A. Twenty-four, nearly twenty-five. 

(. State whether you have made any examination of the direct- 
ories of the city of Louisville with a view of ascertaining whether 
the name of J. William Anderson appears in any of them as a resi- 
dent of that city, and more particularly as a broker in that city. 


Objected to by Mr. Reed as incompetent, irrelevant, and hearsay. 


A. I did make an examination some time last spring; April or 
May, I think it was; went through the city directories for the years, 
| think, from ’79 back; anyhow for 1878, 1877, 1876, 1875, 1874, 
1875, 1872, 1871, 1870; I think as far back as 1869; anyhow, as 
far back as 1870. 

Q. Did you find the name of J. William Anderson in any one of 
those directories ? 

A. No, sir; I was unable to find any man of that name. 
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Q. Did you at any time ever make any inquiries with the view 
of ascertaining whether there had ever lived such a man here 
within that period of time ” 

A. Yes. I did inquire of all the brokers, stock and bond brokers, 
that I knew of, and they all told me that they never heard of the 
man. 
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u Objected to by Mr. Reed as incompetent and hearsay. 
' 
Q. Was your inquiry diligent or merely casual ? 
he A. It was very diligent. 1 went toall that I knew, and I inquired 
, of many other ‘business men—several bankers: one at least: his 


name was Anderson, the assistant cashier of the Bank of Kentucky, 
one of our largest banks. I was unable to ascertain anything about J. 
William Anderson. 

Q. Do you know anything as to the character of the city direct- 
ories those vears—of their reputation for accuracy among business 
men ? 

A. My impression and understanding is they are regarded as ac- 
curate. I have never failed to find the name of any business man 
in the city in them who resided in the city during the year that the 
directory was published. I have referred to them very often in 
learning the whereabouts of persons. 


i SS Cross-examination. 


By Mr. Reep: 
a ike 


(. You never knew a case in which the name was omitted from 
the directory that you looked for? 

A. Il never heard of any business man—any man of any stand- 
ing—in this community that was left out. 

Q. You are an attorney-at-law, Mr. Barrett? 

A. Yes, sir; in the office of Barrett & Browne. 

(). As such vou are connected with the attorneys for the plain- 
tiffs in this case ? 

A. I am in their office, in their employ. 

Q. Did you look for Andersons of any other name tham J. Wil- 
liam in looking through the directory ? 

A. I can answer that this way: I looked for an Anderson asa 
stock or bond broker, and I found none in that business, nor did I 
find any J. William Anderson. Iam under the impression that I 
asked W. George Anderson whether he knew anything about J. 
William Anderson, and he said he never heard of him. 


Objected to by Mr. Reed as incompetent, irrelevant, and hearsay. 


Redirect examination. 


By Mr. Browne: 
Q. You made this investigation by the direction of Barrett & 
Browne? 
A. Yes, sir. 
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Joun T. G. Gautrr, a witness produced in behalf of the com- 
plainants, being duly sworn and examined, deposed as follows: 


Direct examination. 
By Mr. Browne: 


(. State your residence and occupation. 

A. I live in Louisville. My occupation is that of a bond and 
stock broker. 

Q. How long have you been engaged in the business of banking 
and brokerage ? 

A. ‘Twenty-odd years 

Q. During the time of your occupation as such have you 
89 or not had a pretty general acquaintace with the business 
men engaged in broker: age ? 

A. Yes, sir; "| know nearly everybody in town. I was born and 
raised here. 

Q. Did you ever, in 1874 or 5 or 6, know any one in the city of 
Louisville engaged in the business of money or stock brokerage by 
the name of J. William Anderson”? 

A. No, sir. 

Q. Did you ever hear of such person ” 

A. No, sir. 

Q. Had there been such a person engaged in business with an 
office as a broker in this city would you or would you not have 
known of his existence ? 

A. I should think so. We have frequent intercourse and trade 
with one another nearly every day. 

Q. If there had bee. such a man you would have known of it? 

A. I should think so, unless he was here for only a day or two. 

Q. Have you been requested to direct your recollection particu- 
larly to this point and to refresh your memory, if possible, as to the 
existence of such person ? 

A. Mr. Barrett asked me this morning if I knew of such a person. 
i have thought of it, and [ know no such person. 


Cross-examination. 
By Mr. Reep: 


Q. Is it possible that there might have been a street broker—a 
man having no office—in that business in the city of Louisville and 
you not know it? 

A. I do not think there could be, because if he came here a stranger 
he would not know what to do with anything that was given to. him 
and he would be apt to come to us to sell it forhim. He would not 
know to whom to offer securities. 

Q. Do you know of any business man of that name in the city ? 

A. No, sir; I used to know William Anderson. I think hisname 
was William J. Anderson, a brother of Dunning Anderson. I do 
not think he has lived here for four or five years. 
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Redirect examination. 


By Mr. Browne: 


(). What was the business of William J. Anderson ? 
A. Tam not positive that his name was William J.; | think it 
was. He wasin the tobacco business, and afterwards, I think, 
90 was engaged up here at the head of Main street in making 
iron mantels, coffins, ete. 
(). Where did he go from here? 
A. To St. Louis. He has a brother, Dunning Anderson. 


Recross-examination. 


By Mr. Reep: 


j . Do you know where he is now ? 
A. You mean William J. Anderson? I think he is in St. Louis. 
j I do not know that his name is William J., but I think it is. 


Joun W. GREEN, a witness produced on behalf of the complain- 
ants, being sworn and examined, deposes as follows: 


Direct examination. 
| By Mr. Browne: 


(. Where do you reside? 
A. In Louisville. 
(2. What is your occupation ” 
A. A broker—stock and bond broker. 
(). How long have you been engaged in that business ? 
A. Since 1865. 
Q. During that time have you had a pretty general acquaintance 
with persons engaged in the business of brokerage ? 
A. Yes, sir. 
; (). Did you at any time, say since 1870, know in the city of Louis- 
ville a man by the name of J. William Anderson, as a broker? 
A. No, sir. 
Q. Did you ever hear of such a man? 
A. I never have, except that once before some one asked me that 
same question—I don’t know whether it was Mr. Barrett or who it 
al was asked me—by way of inquiry. 
e. Q. If there had been such a man engaged in the business of 
money, or stock, or bond, or street brokerage during that fime in 
the city of Louisville do you think it likely that you would have 
| known him ? 
| A. If he had been in business I would have known him. 
a Q. If he had had an office would you be likely to know him ? 
: A. I have tried to refresh my recollection, and I have inquired of 
J other brokers to know if they remembered any such man. They all 
- state there had never been such a man here. 
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Cross-examination. 


By Mr. Reep: 
Q. Did you know any man of that name in the city? 
91 A. No, sir; I have not known any such man. 
Q. Any man by the name of William J. Anderson? 

A. No, sir. The only man by the name of Anderson who has 
ever done anything in the brokerage business is a man by the name 
of Lawrence Anderson. 

By Mr. Browne: 

Q. When was he in the city of Louisville? 

A. Well, it was along about 1869. 

(). Where is he now? 

He lives here still. He is ticket agent, I think, at the Louis- 
ville & Nashville railroad. 
By Mr. Reep: 
Q. When you speak of brokers you mean men engaged in the 


same business as yourself—stock or bond brokers? 
A. Yes, sir. 


Tuomas MatIze, a witness produced on behalf of the complain- 
ants, being sworn and examined, deposed as follows: 


Direct examination. 
By Mr. Browne: 

Q. Where do you reside? 

A. At the Gault House, in the city of Louisville. 

Q. What is your occupation ? 

A. Stock, bond, and money broker. 

Q. How long have you been engaged in that business? 

A. About fifteen years; in the city of Louisville all the time. 

@. Have you during that time known any stock, bond, or money 
broker by the name of J. William Anderson ? 

A. No, sir; I have no recollection of any person of that name 
engaged in that business. 

(). Was your business and intercourse with other brokers such as 
to renderit probable that you would have known him if such a 
man had been here? 

A. Yes, sir. I have been on the street regularly every day, and 
we have dealings with all the brokers who have been in that busi- 
ness. I don't think there could have been such a broker with an 
office here. I would have known him, unless be was bere for merely 
a day or two. : 


92 Cross-examination. 


By Mr. ReEEpD 
Q. Was there any broker by the name of Anderson? 


IE 5 age ee ee 


JOHN F. DRAVO ET AL., &C., VS. PHILIP FABEL ET AL. 75 


A. Not in that line of business—stock, bond, or money brokers’ 
business. There might have been in the commercial brokers’ line. 

Q. May there not have been a real estate agent or dealer in real 
estate securities and you not know him? 

A. Yes, sir; there might be some person transacting business in 
that way and I not know it. 


Redirect examination. 


By Mr. Browne: 


Q. By commercial brokers do you mean tobacco men? 
A. I mean persons who deal in produce, such as bacon, lard, 


tobacco, ete. 
Recross-examination. 


By Mr. Reep: 


Q. Do you know anybody of that name in the city of Louisville— 
William Anderson or William J. Anderson? 

A. I do not; none at all in the last ten years. 

(Witness continuing:) The books of the sinking-fund commis- 
sioner would show whether any such man had a license or not. A 
broker has to pay licenses to the State and also to the city. If he 
was a broker here he would have to take outa license. City license 
is paid to the sinking-fund commissioner, State license to the county 
clerk’s office. 


Counsel for plaintiffs announces that he has nothing more at 
present to offer. 
Adjourned. 


I, William Scott, the examiner appointed by the court in the above 
case, do hereby certify that the foregoing is a correct reproduction 
and statement of the testimony of the witnesses above named taken 
before me as such examiner, in the city of Louisville, in the dates 
hereinbefore set forth, this transcript being now prepared, at the 
request of counsel, from the original short-hand notes of the examiner 
for the reason that the testimony as hitherto filed by the examiner 
cannot now be found. 

WILLIAM SCOTT, Examiner. 

Pittsburgh, March 5, 1885. 


93 In the District Court of the United States for the Western 
District of Pennsylvania. 


Joun F. Dravo and Ropertr Artuurs, As- 
signees in Bankruptcy of John Dippold 


& Sons, | No. 4. October, 1879. 


veETSUS In E uit 
Puiuie Farner & Kate Fase, His Wife; eed 


JoHn Dippotp & Nannie Dipporp, His | 
Wife. J 


Pursuant to notice the examiner appointed by the court met the 


76 JOHN F. DRAVO ET AL., &¢., VS. PHILIP FABEL ET AL. 


parties at the office of Knox & Reed, 60 Grant street, Pittsburgh, 
Thursday, March 4th, 1880, at one o’clock p. m., for the purpose of 
proceeding with the testimony offered in behalf of complainants. 

Appearances: Mr. D. T. Watson, for complainants; Mr. H. W. 
Weir, for Dippold and wife; Messrs. Knox & Reed, for Fabel and 
wife. 


JoHN Drippo.tp called by complainants as for cross-examination 
and sworn. 


By Mr. Watson: 


Q. Where do you live? 

A. Down at Baden, Beaver county. 

Q. On what place are you living? 

A. I live on the place that Fable owns. 

Q. The place that you conveyed to Fable in 1876? 

A. Yes, sir. 

Q. How long have you been living on that same place? 

A. Now, I could not actually tell you how long. It is a good 
many years. | : 

Q. Give us your best recollection as to the year you went there. 

A. I could not tell that. In facet, could not tell what time I went 
there. 

@. Before the war” 

A. No; it was in the war times. 

(). Some time between 1860 and 1866 that you went there ? 

A. I must have been there that time. I think it was ’61 or ’62; 
can’t tell now; can’t say without I would look at the deed. 

Q. What business were you engaged in when you went there? 
94 A. I was in the steamboat business. 
. In the coal business, too ? 

A. Yes, sir. 

Q. What was the firm that vou were connected with then ? 

A. I think it was John MeDonald; could not say for sure; John 
MeDonald and Dave was with me. I don’t know whether it was 
that time he was in yet. | 

Q. What was the name? 

A. Dippold & McDonald. 

Q. How long did the firm carry on business in that name? 

A. Well, we carried it on till we quit. I don’t know how long it 
was. I bought McDonald out. i 

Q. When? 

A. Can’t tell you what year. 

Q. Before 1870? 

I think it was. I don’t think McDonald was in with me any 
more when we moved down there; think it was just myself when 
we moved down there, in 1862. 

Q. How long did you carry on business alone? 

A. I carried it on for a good while alone. How many years | 
can’t tell. | 

Q. Whom did you first take in with you? 
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A. My sons. 

Q. What son? 

A. First I took in Fred.; then he went out, and then I was by 
myself again three months. 

Q. Then whom did you take in? 

A. Then I took my two sons in after that—John and Martin—in 
the Tigress steamboat. 

Q. When did you first take Fred. into partnership? 

A. That was first in the Tigress—when we bought the Tigress ; 
can’t tell what year. 

Q. Were you in the coal business then ? 

A. Yes, sir. 

Q. Did you take Fred. into partnership in the coal business ? 

A. Just in the steamboat and barges, not in the coal works. I 
never had enybody in the coal works. I had partners before, but I 
bought them all out. 

Q. How long did Fred. stay with you? 

A. Not more than three months. 

. What did he do? 

A. He was captain and pilot of the boat. 

Q. Did he contribute any money to the assets of the firm ? 

A. Yes, sir. 

Q. What was it? 
95 A. I couldn’t tell you. I paid him his money back ; 
couldn’t tell you what he contributed. 

Q. Have you any papers to show it? 

A. No, sir. 

Q. What year did he go out of the firm ? 

A. I couldn’t tell you. ‘That is not in my power. 

Q. Was it in 1870 or after? 

A. When we bought the Tigress—it was not long after—he went 
out of it. I can’t tell vou whether that was before or after 1870—it 
was before 1870; it was long before 1870. 

Q. Was Fred. ever in partnership with you again ? 

A. Yes; when we built the John Dippold. 

Q. Then he went into partnership in what? 

A. The steamboat John Dippold and barges. 

Q. What year was that? 

A. I don’t know what year it was. It was when we built the 
steamboat; I think in 1871 or so. 


Mr. Wetr: We object to all the foregoing testimony, except the 


introductory part, as irrelevant and incompetent to the issue in- 
volved. 


Q. What year was the John Dippold built? 
Objected to by Mr. Weir as irrelevant and incompetent, and the 


witness instructed not to answer. 
Last question again put by the examiner. 


A. I decline to answer the question, under the advice of counsel. 
Q. Who were engaged with you in building the John Dippold? 
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Objected to as irrelevant and incompeteni, and under advice of 
counsel witness declines to answer. 


Q. Was the firm of John Dippold & Sons in existence at the time 
this steamboat was built? 

Objected to as incompetent and irrelevant, and under advice of 
counsel witness declines to answer. 

Q. When was the firm of John Dippold & Sons formed ? 
96 Objected to as irrelevantand incompetent, and under advice 

of counsel witness declines to answer. 

(). Did the firm of John Dippold & Sons build the steamboat? 

Objected to as irrelevant and ineompetent, and under advice of 
counsel witness declines to answer. 

(. Who were the members that composed the firm of John Dip- 
pold & Sons? 

Objected to as irrelevant and incompetent, and under advice of 
counsel witness declines to answer. 

Q. What business did the firm of John Dippold & Sons carry on? 

Objected to asincompetent and irrelevant, and under advice of 
counsel witness declines to answer. 

Q. At the time of filing the petition in bankruptcy who com- 
posed the firm of John Dippold & Sons? 

Objected to as irrelevant and incompetent,and under .advice of 
counsel witness declines to answer. 


Q. Was the firm of John Dippold & Sons largely engaged in busi- 
ness for, say, three years preceding the filing of, the petition in 
bankruptcy, and did they carry on business in Pittsburgh ? 


Objected to as irrelevant and incompetent, and under advice of 
counsel witness declines to answer. 


Q. Were you a member of the firm of John Dippold & Sons? 


Objected to as incompetent and irrelevant, and under advice of 
counsel witness declines to answer. 


Q. Was the firm of John Dippold & Sons, for two or three years 
prior tothe adjudication in bankruptey, large borrowers at the banks 
in Pittsburgh and Allegheny ? 


Objected to as irrelevant and incompetent, and under advice of 
counsel witness declines to answer. 


Q. Were you, as a member of the firm of John Dippold & 
97 Sons, a large borrower of money from the banks in the city of 
Pittsburgh and Allegheny for two years prior and up to the 

time of the adjudication in bankruptey ? 


Objected to as incompetent and irrelevant, and under advice of 
counsel witness declines to answer. 
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Q. Were the firm of John Dippold & Sons carrying a large amount 
of negotiable paper for, say, two years prior to and up to the time of 
filing of the petition in bankruptcy ? 


Objected to as irrelevant and incompetent, and under advice of 
counsel witness declines to answer. 


(). Were you, as a member of the firm of John Dippold & Sons, 
in connection with the copartners in that firm, engaged largely in 
carrying negotiable paper in the different banks of the cities of 
Pittsburgh and Allegheny for two years prior to and up to the time 
of filing the petition in bankruptcy ? 


Objected to as incompetent and irrelevant, and under advice of 
counsel witness declines to answer. 


Q. What relation to you is Philip Fable ? 

A. He is my son-in-law. 

Q. When did he marry your daughter? 

A. I think it was in 1874 or 1875; cannot remember now. 

Q. Were you connected with him in business prior to the marriage 
of your daughter? 

A. No, sir; not at all. 

Q. Were you ever connected with him in business after the mar- 
riage of your daughter? 

A. No, sir. 

Q. He had no connection with you in your business either before 
or after the marriage of your daughter? 

A. No, sir. 

Q. How long had you known him prior to the marriage of your 
daughter ? 

Av Well, I knew him before he was married. 

Q. How long? 

A. Well, not more than about a year before. 

Q. Had you been borrowing money from him prior to the mar- 
riage of your daughter ? 

A. I didn’t borrow any money before he was married. 
98 Q. Did you borrow any money from him before the mar- 
riage of your daughter ? 

A. I did after he was married—after I needed money. 

Q. Did you borrow it before ? 

A. No; not before. 

Q. What amount of money did you borrow from him after the 
marriage ? 

A. I borrowed several times and paid it back, and at last I bor- 
rowed as much as $10,000; not at one time; at several times to the 
amount of $10,000. I paid some back and then borrowed it again 
when I needed it. 

Q. How much did you borrow and pay back? 

A. Couldn’t tell you how much I paid back ; I know it was $10,000 
I owed him; can’t tell how much I borrowed and paid back. Some- 
times I borrowed $1,000, or $2,000, or $3,000 and paid it back when 
I sold the coal. 
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(. How much was it that you paid him back ? 
A. I don’t know now. I have no books that I kept. Sometimes 
[ needed money when | was down there, and I went in and got it 
and sold the coal and paid it back again. Most all the coal men do 
that. 

(. Did you ever give him any due bill or promissory note or evi- 
dence of indebtedness ? | 

A. No, sir; he just gave me the money and I paid it right back. 

Q. Do I understand you to say that he kept no memorandum at 
all of the amount you borrowed from him ? 

A. No, sir. 

Q. You gave him no due bill or any evidence of indebtedness ? 

A. No, sir; I never gave him a due bill; didn’t give him any 
note. 

Q. From whom did you get the money ? 

A. Sometimes from the old man, when he was there, and other 
times from the son, Philip. 

@. Which did you get the most from ? 

A. Most from Philip. 

Q. How did he pay it to you? 

A. He paid it to me; had the money always in the safe; paid 
in money. I never knew him to give me a check. 

Q. What sized bills would he give it to you in? 

A. Well, all kinds. 

Q. Did he ever give you a $1,000 bill ? 

A. No, sir; not down in Louisville. 

Q. What was the largest amount that you borrowed from him at 
any one time? 

A. Well, from $1,000 to $3,000 or $4,000; sometimes as high as 
$4,000. 

Q. Did you pay him any interest for it? 
99 A. It never was very long, and when we made a sale he 
never charged me any interest. 
How long was the longest that you had any sum of money 
from him? 

A. Can’t tell how long. I suppose I had some as long as thirty 
days; don’t know whether [ had any as long as sixty days; can’t 
tell. I think I had some of it as long as thirty days. 

Q. Who was present at any time that Philip Fabel paid you 
money ? 

A. Can’t tell; never took notice; can’t remember now if any 
person was present. 

Q. Don't remember whether any person was present or not? 

A. I suppose there was some there, but I can’t remember; it-is 
too long ago. 

Q. For how long atime did this continue ? 

A. Well, from 1875 to 1876, when I wanted more money. 

Q. Where did you deposit that money ? 

A. I would pay it out. 

Q. Did you deposit it any place ? 

A. No, sir. 
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Q. What did you pay it out for? 

A. I had to pay some notes and some for the steamboat, you know. 
We always have to pay a big lot of money. 

Q. Who did vou pay when in Louisvilleany money that you bor- 
rowed from Philip Fable? 

A. Couldn't tell you; mostly gave it to the steamboat—what they 
needed ; some | brought home. 

Q. Who on the steamboat would you give the money to? 

A. The captain. 

Q. Who was the captain ? 

A. John Dippold. I always had to get them money. 

Q. Did you keep no memorandum at all of the amount of money 
you got from Philip Fable ? 

A. I never kept any. 

Q. Did any person else keep it? 

A. I believe Jacob kept some of it—the book-keeper. He was not 
with me in Louisville. 

Q. When did you give him the entry ? 

A. When I came home. I don’t suppose he entered it to Philip 
Fable’s credit; can’t tell you how he entered it in the books. I 
told him I borrowed the money from Fable. 

(). Was there any account in your books with Fable or his 
father? 

A. I can’t tell you. There was no account for the old man, I 
know; can't tell you whether there was any with Philip. 

Q. Did you ever talk with your book-keeper about keeping such 

an account? 
100 A. No, sir; generally I kept in my head everything, most 
always. 

Q. Kept all your accounts with Philip Fable with reference to 
borrowing this money in your head ? 

A. Yes; so far as I know, there was no entries made in the books 
concerning it. 

Q. When you paid Fable back how would you pay him ? 

A. I paid him the money. When I received the money for the 
coal [ gave it to him; don’t know that I ever gave him a check ; 
don’t remember that I did. I kept no bank account in Louisville. 
My firm kept a bank account there. Dippold & Sons was the firm 
in Louisville. Charlie Lander and my son Martin attended to the 
business in Louisville. 

Q. Did they keep an account in Louisville for the firm of Dippold 
& Sons ? 

A. They kept an account for their own business. 

Q. What bank did they keep it in? 

A. Can’t tell you; I think in a couple of banks; don’t know in 
which. 

(. You can’t remember the name of the bank ? 

A. I think Kreeger’s. 

Q. A private bank? 

A. Yes; I think he did some business there. 
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Q. Did you hand the money you got from Fable to John Dippold 
& Sons? 

A. No, sir. 

Q. Did you give it to either of the partners in Louisville who were 
attending to the business ? 

A. No, sir; I kept that for myself, 

Q. Did you report to your partners there the amount that you 
borrowed ? 

A. No, sir; I never did. 

Q. For whom did you borrow that money—yourself or Dippold 
& Sons ? 
\. For Dippold & Sons, but I had to furnish everything myself. 
Q. Were you the managing partner of the firm ? 

A. Yes, sir. 

Q. Did you and Fable ever have a settlement as to the balance 
that you. owed him ? 

A. Not before I wanted more money, and he said he would not 
give me any more before I would sell him the property. 

®. Where was that” 

A. In his office, in Louisville. 

Q. Who was present at that time ? 

A. Nobody there; just me and him. 
101 Q. Did he have a statement there of the money you owed 
him ? 

A. I don’t know. 

Q. Did he produce any statement? . 

A. No, sir; just always took my word, you know. 

Q. How did you arrive at the b: lance that was due him? 

A. I knowed it in my head. I used to have a good memory. 
Now it is different. | 

Q. Did he produce any books at all showing the account? 

A. Not that | saw; no, sir. 

Q. Did he have any note or due bill of yours? 

A. Not as I know. 

Q. Never gave him any evidence of indebtedness? 

A. Not to my memory. 

Q. How long had that $10,000 been owing to him? 

A. Some of it was a little while and some not. 

Q. [low much was the longest of it? 

A. I can’t tell you. 

Q. Thirty days? 

A. I suppose. 

(). Sixty days? 

A. I can’t tell you. 

Q. Any of it ninety days? 

A. I can’t tell you; no, sir. 

Q. Can’t tell whether part of it was 90 days or not? 

A. No, sir ; I can’t. 

Q. Do you remember, then, the different dates when you got the 
different amounts? 

A. No, sir. 
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Q. When you paid Fable back at times did you pay him all the 
money you owed him at the time or did you pay him in dribs? 
A. Generally I paid him exactly what it was; that was at first, 
but afterwards I couldn’t raise it. 
Q. Do you remember any specific time you ever paid him $1,000? 
A. No, sir. 
Q. Do you remember when you paid him any given amount? 
A. No, sir; I could not tell. 
Q. How much of the time were you in Louisville? 
A. I was there very often. Just like whenever a steamboat goes 
out I went out selling coal to Cincinnati and Louisville. 
Q. At the settlement that you said you had with Philip Fable 
was his father present ? 
A. No, sir; he was not. 
Q. Was any persons present there in the store ? 
A. I can’t tell whether there was anybody there or not. 
Q. What was the amount, then, that you found you owed 
Fable? 
102 A. I owed him $10,000, just even. 
Q. At that time what was said with reference to that 
$10,000? 
A. Well, I wanted some more money, and he said he would give 
me no more without I sell him the property. 
Q. Did he specify what property ? 
A. Yes, I specified what property I had down there—the farm and 
the home. 
Q. What amount of money did you ask him to lend you at that 
time ? 
A. I wanted $28,000. I wanted to make it just even $28,000. 
Q. Did you want Philip Fable to lend you the balance to make 
$28,000 ? 
A. Yes, sir. I wanted 310,000 more, and he said he would not do 
it without I would sell him the property. 
Q. How long did you want to borrow the $10,000 for? 
A. I would like to have it then for a while; didn’t know how 
long. 
. Had Fable ever asked you before for security ? 
A. No, sir; not before 1576. 
Q. You went down there, you say, asking him to lend you $10,000 
more? 
A. Yes, sir. 
Q. And you don’t remember the time for which you asked him to 
lend it? 
A. I don’t remember the time. 
Q. What year was that? 
A. 1876; can’t tell you what time in 1876. 
©. Was it in winter or spring or summer? 
A. I think it was in the spring. 
Q. Philip said to you that he wouldn’t lend you any more money 
unless you sold him the farm ? 
A. Yes, sir. 
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Q. Did you understand that you were to sell him the farm out- 
right ? 

A. No, sir; to sell it to him and give him the deed for it. 

Q. How did you come to fix on the sum of twenty-eight thousand 
dollars? 

A. Because he said he would not take part of it. He wanted the 
whole property. 

Q. How did you fix $28,000? 

A. I fixed this what I paid for it. 

Q. When you asked him to lend you $10,000 and he said, No, I 
won’t do it unless you sell me the farm and the home, who was it 
fixed the $28,000 ? 

A. I said that it was what it cost me, and I would sell it for that. 

Q. Did you agree then, at that time, to sell him the farm ? 

A. No, sir; not at that time. We didn’t agree. I went 
103. home and hesent to Sharp McDonald, and Sharp acted for me. 

Q. When you left Louisville you hadn’t agreed with him 
at all about giving him the deed ? 

A. No, sir; he said he would have to see his father first before 
he would do it. 

(. Did you wait for him to see his father ? 

A. No, sir; | went home. 

Q. When did you leave Louisville after that ? 

A. I could not tell you when it was. 

(). There was no agreement made in Louisville? 

A. No, sir; no agreement. 

Q. When did you hear from him next? 

A. He wrote to Sharp and Sharp came to me. 

Q. What did Sharp say to you? 

A. I don’t know whether Sharp didn’t go down and sell the prop- 
erty in Louisville ; couldn’t say for sure, but I think he did. 

(J. IT understand you to say Philip Fable wrote to Sharp McDonald 
after you came home and Sharp McDonald came to see you ? 

A. Yes, sir. 

Q. Did Sharp show you the letter ? 

A. I don’t know whether he did or not. 

(). He didn’t give you the letter? 

A. No, sir. 

(). What relation to you was Sharp McDonald then? 

A. He used to be a son-in-law of mine. 

Q. Do you know where that letter is? 

A. No, sir; I didn’t see the letter. 

(. How do you know he wrote one to Sharp ? 

A. That was what Sharp told me. 

Q. Did Fable ever speak to you afterwards about writing that 
letter ? 

A. No, sir. 

Q. When Sharp came to you what did you say to him? 

A. I told him that the property cost me that much, and if he would 
give me that much money I would give him the deed. 

Q. When did you hear from Fable next? 
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A. Sharp managed the whole of it. He said, “I got an answer 
from him and he will furnish the money. 

Q. How long afterwards did he say he got the answer? 

A. I can’t tell. 

Q. How often did Sharp see you about it? 

A. He didn’t see me often. I can’t tell. 

Q. How long was it after Sharp first said he had heard from him 
that he came and said he would buy it? 

A. I can’t tell. 
104 Q. When Sharp came to you the second time where did 
you see him ? 

A. In my office, up in Pittsburgh. 

Q. You were both in the same office ? 

A. Yes, sir. 

Q. What did he agree upon then with you? 

A. We agreed to give him the deed for it, and he would give me 
the money—$10,000 cash and balance in note. 

Q. Who got the deeds drawn ? 

A. I think Sharp wrote it; can’t say, but I think he did. 

Q. Did you go to any lawyer to get the deeds written ? 

A. Well, we had this notary public. I think he wrote it. 

Q. Did you go to any person to get him to write it? 

A. No, sir; I didn’t get anybody. I think Sharp wrote — him- 
self; could not swear to it. I know he got the deeds made; I gave 
him my old deeds. 

Q. Do you remember what time it was? 

A. The deed will show ; I can’t remember. 

Q. Do you remember whether it was in the spring or summer of 
1876? 

A. I couldn’t swear that it was in the winter or spring; can’t tell. 

Q. When did you next see Philip Fable? 

A. I saw him when he came up to Pittsburgh—up to Sharp Me- 
Donald’s. 

(. Where did you see him? 

A. He came down to my house first, and then we went up to 
Sharp McDonald’s. 

a. Where were the deeds signed ? 

. At Sharp McDonald’s house. 

”) Who went up with you? 

A. Me and my wife. 

(). Who was there”? 

A. There was nobody there except Sharp—and we were there. 

Q. Was the notary public there ? 


A. Yes, sir. 
Q. ag he there when you went there? 
A. - he came when we were there. Afterus he came down 


from ot Pal 
Q. Did any person else go up with you ? 
A. No; nobody there except Sharp. Philip Fable was not there. 
Q. Wasn’t he there at all that evening ? 

. He wasn’t there since me and my wife was there. 
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Q. He was not there when you signed the deed ? 
A. No, sir; not as I know. 
(. He was not there when your wife signed the deed ? 
105 A. No, sir. 
Q. Who paid you the $10,000 ? 

A. He paid me when he came—Philip Fable. 

Q. When did he come? 

A. The same evening or next day. 

Q. Where did he pay you the money? 

A. At Sharp McDonald's. 

Q. Was it the same evening vou signed the deed ? 

A. I can’t tell you that now. It was the same evening or next 
day ; can’t tell which. 

Q. You are pretty certain he was not there when the deeds were 
signed ? 

A. No, sir; he was not. 

Q. Who took the deeds after they were signed ? 

A. Sharp kept them. 

Q. You saw Philip Fable that evening or the next day at Sharp’s 
house ? 

A. Yes; I can’t tell exactly. 

Q. What did Fable pay you when he saw you ? 

A. He paid me $10,000. 

Q. How? 

A. In currency. 

Q. What sized bills? 

A. Big bills; some $100 bills. 

Q. How many big bills? 

A. I think a couple of $1,000; some $500; I think there were 
some $100 bills. 

(). Were there any smaller bills than $100? 

A. I think not. 

Q. What did you do with the money ? 

A. I paid notes. 

Q. What notes did you pay ? 

A. Well, I had lots of them to pay. 

Q. Specify any one note that you paid. 

A. Can’t tell—I cannot. 

(. Did you deposit that money in bank ? 

A. I deposited some of it. I think I deposited some in the Trades- 
men’s National Bank, and some I paid right away. 

Q. You got $10,000 from Fable ? 

A. Yes, sir. 
(. How soon after you got the money did you pay any notes with 


A. I paid notes just as soon as I came uptown. 
Q. The very same day or the next, did you ? 
A. I can’t tell. ; 
106 Q. Where did you pay the notes ? 
A. I don’t know where. That is impossible for me to tell 
you, where I paid them. 
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. Can you tell me any one note that you paid ? 

. I cannot do it. 

. Can you tell me any one person that you paid any money to? 
. I can’t tell who I paid it to. 

. Can’t tell any note or any person that you paid it to? 

. No, sir. 

. How much money did you deposit in the Tradesmen’s Bank ? 
. I don’t know. It was $2,000 or $2,500. I can’t swear to that. 
. How did you deposit it” 

A. In money. 


- 


(. What else did you get from Fable besides $10,000 ? 

A. Notes. 

Q. 1 understand you that the money you got you yourself paid 
out; did you? 

A. Yes; I gave some to my son and he paid it out—that is, the 
book-keeper. I always gave the money to him. I paid many notes 
myself and I gave it to him and he paid notes. I paid some myself 
and Jacob paid some. 

(). What notes did Jacob pay? 

A. I can’t tell you. 

Q. Did Jacob deposit any of that money in bank ? 

A. I can’t tell vou. 

Q. The notes that you paid you paid in currency, did you? 

A. Certainly. 

q. Can you think of any bank that you paid a note to? 

A. I can’t remember now. I have stated that over many times. 

Q. Did you have any entries in the books of the notes that you 
paid ? 

A. I did not have any entries made. I told the book-keeper what 
I paid and he put it in the book. 

Q. Did you lift the notes when you paid them? 

A. I always lifted notes and gave them to him. 

(. How soon did you pay out the money—this last $10,000 that 
Fable paid you? 

A. Can’t tell you that; that is more than I would know now. 

Q. Well, was it within a week after you got the money? 

A. I suppose it was—one, two, or three. 

Q. What did you do with the money ? 

A. If you have money and have notes to pay you certainly know 
what to do with it. 

Q. Where did you keep the money in the meanwhile? 

A. I kept it at home. 
107 Q. Where did you keep it? 
A. I have a safe at home. 

Q. Was it customary for your firm to pav notes by cash or by 
check ? 

A. I paid them in cash and in checks. 

Q. Was it customary for you to pay notes in cash ? 

A. It was customary whenever I had money to go and lift the 
notes. 

Q. Was it customary for you to pay notes in cash ? 
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A. Whenever I had cash I paid them in cash. 


Q. Was it customary for you to keep a large amount of cash on 


hand ? 


A. When I had money I paid it. When I had notes coming up 
from below I put them in bank. When I had money I paid the 


notes with money. 

Q. Was it customary for you to keep a large amount of cash on 
hand ? 

A. Not very; still, sometimes | had some money. 

. How much did you generally keep on hand? 

A. Sometimes $1,000 or so and sometimes none. 

Q. Did you ever keep as bigh as $8,000 or $10,000 on hand ? 

A. I know the time when we kept a good deal more than that— 
$20,000, $30,000, $40,000 in cash. 

(). Where did you keep it? 

A. At home; that was in the war times. 


(. Since the war times have you ever kept that large amount of 


money on hand ? 

A. Not since the war times, we have not. 

(. I ask you again, in order to enable you, if possible, to recall it, 
whether you can name asingle note that you lifted with any of this 
money ? 

A. I cannot, without my book-keeper can. He would know it. 

q. Can you name a single bank to which you paid this money ? 

A. It is too long for me to remember such a thing. 

(). You can’t remember it at all? 

A. No, sir: I cannot any more. My memory used to be good, 
Mr. Watson, but since I was sick I lost it. , 

Q. Did you pay any of these notes that you mention that you 
did pay out of this $10,000—did you pay them at any banks in Pitts- 
burgh or Allegheny ? 

A. I paid some money in banks or where it was in Allegheny 
or Pittsburgh. Whenever I had a note I went in and paid it. 

(. Did you pay any notes atany bank in Pittsburgh or Allegheny ” 

A. I told you I can’t remember ; can’t remember whether I paid 

any of the notes at any bank. 
108 Q. Those notes that Philip Fable gave you, were they se- 
cured in any way ? 

A. No, sir; they were just his own notes. 

Q. Was there any agreement between you and Philip that you 
would be allowed to redeem the farm at any time? 

A. Well, | wanted money, and there was writing from him if | 
can raise the money where I had a contract I would raise it, and I 
was to pay him the same money back if | could. é, 

Q. Did he give you that writing? 

A. I think he gave it to me, but [ cannot find it any more. It 
was just a few words. 

Q. What were the words in the writing? 

A. It was just about that whenever I raise the money he will give 
me the farm back. 

Q. When did he give you that writing ? 
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A. When he was up. 

Q. At the same time he paid you the $10,000? 

A. Yes; it wasafter. It was notin Sharp’s office. It was at home. 
I begged him, you know; he didn’t want to do it. 

Q. He wrote it at home and gave it to you? 

A. Yes; it was just a small strip. I put it in the safe and never 
have found it since. 

Q. He wrote it at your house and gave it to you? 

A. Yes; 1 asked him, “ Will you sell me the farm back if I am 
able to get the money?” He said, “Yes.” I -think the time was 
three years. He said two years. 

Q. What did you do with the notes that he gave you? 

A. His father discounted them. His father sent me word not to 
discount any notes of his, Fable’s. Philip Fable’s father wrote me 
a letter not to discount any notes of his. 

(). Where is that letter’? 

A. I don’t know. I would not save such a letter as that. He 
said whenever I came down he wanted to discount the notes him- 
self; that I should bring them along. 

Q. You don’t know where that letter is? 

A. No, sir; I have tried many times, but could not find it any 
place. 

Q. Was Philip Fable’s father on those notes? 

A. No, sir; just Philip’s own notes. 

Q. How long after that did you go down to Louisville? 

A. I can’t tell; maybe it was two or three weeks; can’t tell you 
what time. 

Q. When you went down there did you get the notes discounted ? 

A. He gave me the money. Philip gave me the money. 

Q. How did he give it to you? 
10? A. In currency—in cash. 
(. Did he give you a check ? 

A. No, sir; in currency. 

Q. What amount of money did he give you? 

A. I never knew him to give me a check of any kind. 

Q. What amount of money did he give you for the eight thou- 
sand dollars’ 

A. I think he took out $400 of it. 

Q. What kind of bills? 

A. All kinds. I needed the money right in Louisville. 

Q. You got $7,600 for the $8,000 notes ? 

A. Yes. 

Q. What did you do with that money ? 

A. I took and paid some notes right away. I think I deposited 
some in bank; can’t tell you what bank. I done all the business 
with the Tradesmen’s and the Fifth National. 

Q. Can you tell me any note that you paid with that $7,600? 

A. No, sir; if anything was paid it ought to show on the book. 

(. Can you tell me any person or bank to whom you paid any 
portion of this $7,600? 

A. I cannot. 
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(. Do you think you deposited part of the $7,600 in the Trades- 
men’s? 

A. I think in the Tradesmen’s or the Fifth National, maybe; some of 
it. Some of it I used in paying notes. I never kept money over 
night. I used it to pay notes after I came to Pittsburgh, and some 
in Louisville. Sometimes when we have boats there we have to pay 
out $3,000 or $4,000. 

Q. Do you usually pay out $3,000 or $4,000 in cash ? 

A. Many a time. 

Q. Do you take any receipt for it? 

A. I suppose so. 

Q. Did you take receipts for this $7,600 you paid out? 

A. We didn't pay it out to one man; to different men. 

Q. Did you take any receipt ? 

A. Jacob did; I did not. 

Q. Was Jacob present when you paid out this $7,600 ? 

A. I didn’t pay it in one day. I paid it out to ditierent men. 

(. Was he present when you. paid it out? 

A. I suppose he was there. A man would come in and say he 
wanted his money, and Jacob took a receipt. 

Q. Was Jacob present at the time you paid out this $7,600 ? 

A. I didn’t pay it all out in one day. 

(. Was he present at the different times you paid out different 

sums? 
110 A. He was present always when I paid money. A man 
would come in, and I would say he must wait until the book- 
keeper comes; but sometimes a steamboat comes.in and you have 
to give out $1,000. 

Q. Did Jacob take receipts for all of the money you paid out of 
this $7,600? 

A. I think he did. 

@. Did he enter it in the books? 

A. I can’t tell you; I never looked; I didn’t understand the 
books. 

Q. You can’t name a single person or firm or bank to whom you 
paid any of this $7,600? 

A. I can’t remember. Whenever I paid a note I gave it to Jake, 
and he put it in the book. 

Q. Now, this $10,000 that you got from Fable at Sharp’s house 
and the $7,600 you got from him in Louisville—do I understand 
you that you borrowed all that for the firm of Dippold & Sons? 

A. Certainly. I used some for Dippold and McDonald, too. 

®. How much ? 

A. I can’t tell you. I-used e good deal for them; can’t tell how 
much. 

(. What notes were they that you paid with this money ? 

A. I can’t tell you whether it was all for Dippold & Sons and for 
Dippold & McDonald. 

Q. Did you pay any notes of Dippold & Sons with any part of 
this $7,600 ? 

A. I paid some. 
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Q. Did you pay any notes of Dippold & McDonald ? 

A. I paid some; I can’t tell what notes. 

Q. Who was partners in Dippold & MeDonald ? 

A. It was nobody else but me and Sharp. 

Q. Did you pay yourself the notes of Dippold & McDonald? 

A. I paid that money. 

Q. Who kept the books? 

A. Jacob kept both sets of books. 

Q. Can you specify any person or bank to whom you paid any 
part of the Dippold & McDonald notes? 

A. No, sir. We paid notes that were brought into the office. 

Q. I understand you to say that all the $17,600 vou did pay out 

was for the debts of Dippold & Sons or Dip pold & McDonald ? 

A. Yes; one of the two. 

Q. After you got these notes discounted and got the $7,600 when 
did you next see Philip Fable? 

A. I suppose I saw him when I came down, but can’t tell you 
when. When I went to Louisville I certainly saw him. His office 
is near the Gault House, where I stop. 

Q. Did you stay at Philip’s house ? 
111 A. Very seldom; generally at the Gault House. The coal 
men all go there. 

Q. How long did these different notes that Phillip Fable gave 
you run? 

A. Well, in fact I couldn’t tell you no more now. 

(. How many were there? 

A. There was four, I think. I think you will find that in our 
statement. 

(). Were they entered on your books? 

A. No, sir; they were not entered. That was my own individual 
business. 

Q. Did you keep any books? 

A. No, sir. 

(). Well, you borrowed the money for Dippold & Sons and Dippold 
& McDonald ? 

A. Yes, sir. 

Q. After you borrowed this money for Dippold & Sons and Dip- 
pold & McDonald did you get Jacob to give vou credit on your ac- 
counts with the different firms ? 

A. I suppose he did. I told him to give me credit; can’t tell 
whether he did or not. 

Q. Did you ever pay any of this $28,000 back ? 

A. Never a cent. 

(.. Ever pay any interest on it? 

A. No, sir; didn’t pay any interest. 

Q. Before Fable told you that he would not lend you any more 
money unless you sold him the farm had Fable been after you for 
security ? 

A. No, sir; not before. When I asked him for more money, then 
he said he would not give me any more without | would sell him 
the farm. 
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Q. What was the amount of notes outstanding when you borrowed 
the $17,600? 

A. That I cannot tell you. 

Q. Who paid the notary for drawing the deeds and taking the 
acknowledgment ? 

A. That I eannot tell you. 

Q. Did you pay him? 

A. I don’t know whether I paid it or whether Sharp did; can’t 
swear to it. 

Q. Did you give Sharp any of the money ” 

A. No, sir; not a dollar; no, sir. 

Q. Sharp never got a dollar of this $17,600 on one account or 
another? 

A. No, sir; not without I paid notes. I never paid one dollar of 

it to Sharp for any account whatever. I may have paid notes 
112. of Dippold & McDonald. I didn’t pay any of the money to 

Sharp. I didn’t pay any of the money to him for the pur- 
pose of paying notes of Dippold & McDonald. 

Q. I understand you to say that you had nothing to do with the 
preparation of this deed: that you gave your ol . deeds to Sharp, and 
Sharp got the person to draw the deed for you ‘ 

A. I couldn’t swear to that. I think Sh: arp went down to Louis- 
ville and sold the property. I think my son-in-law wrote him a 
letter. 

Q. Do I understand that you didn’t have any person draw the 
deeds, and that vou gave your old deeds to Sharp, and that he had 
them drawn ? : 

A. Yes; I gave them to Sharp. 

Q. I understand you to say that Smith, the notary public, went 
down to take the acknowledgement. W ho got him to go down? 

A. I think Sharp got him. 

Q. How long was Philip Fable in town at that time? 
remember ? 

\. I eould not tell 

Q. Who did he stay with ” 

A. He staid over night with me. 

Q. Was he with you more than one night? 

A. Just one night ; not more. He came in the evening, and we 
went up that evening—me and Philip. We took the carri: ie and 
went up to Sharp’s. No person else went up. 

(). When was it that your wife went up? 

A. We went up with the cars. That was the day the deed was 
signed. We went up in the cars and went home in the ears. 

Q. How far was it from where vou lived to where Sharp lives?. 

A. Seven miles. 

Q. Philip Fable didn't go up with you the evening that you and 
your wife went up? 

A. No; me and my wife went up in the morning and went home 
after dinner. | 

Q. Did you sign the deeds in the morning? 


Do you 


Poe ae 
oo 
WR. ae, ea {us PP ome 


JOHN F. DRAVO FET AL., &¢., VS. PHILIP FABEL ET AL. 93 


A. No; I think it was after dinner we signed them. It was after 
the notary public came. 

Q. Was it in the daytime? 

A. Yes; it was after dinner, I say. I can’t tell you what time it 
was. I know we had our dinner. I suppose we had dinner about 
12. 

Q. After that the notary public came, and you acknowledged the 
deed ? 

A. Yes, sir. 

Q. And you and your wife went home the same afternoon ? 

A. Yes, sir. 

Q. That evening, do I understand you, you and Philip went up 
in the carriage ? 
115 A. I don’t know whether it was that day or the next day ; 
I know it was shortly after. 

(. Do you know where the deeds were after you got the money 
from Philip Fable? 

A. He took the deeds; that’s all I know. 

(). You don’t know where they were? 

A. No, sir; I had nothing to do with the deeds. 

(. At that time was there not a large amount of Dippold & Sons’ 
paper out? 

A. There was some outstanding, I suppose, like any coal or busi- 
ness man. 

Q. Were you at that time indebted to the Tradesmen’s Bank ? 

A. I suppose so. 

Q. Were you indebted to other banks here in Pittsburgh, too? 

A. I suppose we was; yes. 

Q. Do you remember, after executing the deeds, that you informed 
any of the banks that you had sold your property ? 

A. They never asked me. 

(. Were you not questioned about it at all? 

A. No, sir. 

(). Did you tell any person‘ 

A. No, sir. 

Q. You know Cyrus Clarke, cashier of the Tradesmen’s Bank ? 

A. Yes, sir. 

(. Did you have any conversation with him about the property ? 

A. Not as I know of; no conversation about the property. 

©. What conversation did you have then? 

A. I can’t tell you any conversation at all that time. 

Q. Did you have any conversation with Cyrus Clarke after you 
made the deeds, before the petition in bankruptcy was filed ? 

A. Cyrus Clarke wanted a mortgage on the property, and I said 
I could not give it. I said if I gave a mortgage I couldn’t get any 
credit any more. 

(. Did he ask you then if you had sold the farm ? 

A. No, sir: 

Q. Did you tell him that you had made a deed to'Fable? 

A. No, sir. 

Q. Did you at that time tell him that you still owned the farm ? 
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A. No, sir; I did not. 

(2. You remember the conversation, do you? 

A. Yes; Iremember very well. It was in the office of the Trades- 
men’s Bank; don’t know anybody who was present. Alexander 
Bradley was not there as I know of. Clarke and me was there. 
He never asked me about the property or anything. He only 

wanted some security. 
114 Q. You told him if you gave a mortgage it would destroy 
your credit ? 

A. Yes; I told him if I can I will. I offered him a mortgage on 
the coal property. 

(. Did vou ever tell any person about your owning this prop- 
erty ? 

A. Before that I owned it—before I sold it I owned it. 

(). Your creditors knew that you owned the property before you 
sold it to Philip Fable? 

A. I don’t understand that question. 

(). Before you sold the farm to Philip Fable your creditors and 
the creditors of Dippold & Sons here knew that you owned that 
farm, didn’t they ? 

A. I don’t know whether they knew it or not; never conversed 
with any of them about it; not one of them that I know of. 

. Do you remember when Dippold & Sons opened an account 
with the Fifth National Bank ? 

A. IL ean’t tell when. We did open an account. 

Q. Do you remember at the time you opened that account that 
you stated you owned this property ? 

A. Not that I remember of. 

Q. Didn’t they send to have the titleexamined to see whether you 
did own it and wnether it was free from encumbrances when the 
firm of Dippold & Sons opened this account? 


Mr. Werr: All the foregoing questions in relation to Mr. Dip- 
old’s declaration as to ownership of the farm in the absence of 
Philip Fable are objected to. 


A. I know they didn’t ask me whether I owned that farm or not. 
That I can swear to. 

Q. And at or about the time you opened your account with the 
Fifth National Bank you did not state to any officer of the bank 
that you owned that property ? 

A. Not as I know; not to my memory. 

(. Do you swear you did or did not? 

A. I could not say that ever I remember of their asking me. 

Q. At the time you got the $7,600 from Philip Fable for the 
notes did he get that money out of the bank or did he have it*in 
the office? 

A. In the office; I can’t remember whether we went to bank and 
got it or not. 

Q. Did vou wait for him in the office to go and draw the 

money ? 
115 A. No, indeed; I did not. He handed me the money; I 
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left the notes there when I came there, and I stayed there. He 
trusted me and I always trusted him. 

Q. Do I understand you to say that you took any portion of that 
$7,600 to pay any note in Louisville? 

A. No, sir. Sometimes a steamboat goes below, and I had to give 
the boat $1,000, sometimes $2,000 or $3,000, if they go below Louis- 
ville. 

Q. Did you give any portion of this $7,600 to anv person in Louis- 
ville? 

A. I can’t remember. I paid some; where I paid it I can’t re- 
member. I think I paid some of it in Louisville. but can’t say 
who to. 

Q. Do you know how much? 

A. No, sir; I don’t know how much. 


Cross-examined. 
Mr. Weir: We have nothing. 


Mrs. NaNNIE Drppo.p called by complainants as for cross-exam- 
ination. 


Mr. Watson: Mrs. Nannie Dippold, one of the respondents, being 
present under service of subpcena upon her, I now ask the examiner 
to swear her as for cross-examination. 

Mr. Wer: As counsel for John Dippold I object on the ground 
that she is the wife of John Dippold and incompetent to testify 
against her husband. 

By Mr. Reep: We object in behalf of Mr. Fable, because she is 
only a nominal party. 


Mrs. NANNIE DIPPOLD sworn. 


Mr. Weir, as counsel for John Dippold, the husband of witness, 

instructs the witness not to answer until the question of her com- 
petency is determined by the court. 

116 Mr. Watson, counsel for complainants, asks Mr. Weir 
whether he gives the broad instruction to the witness to an- 

swer no questions whatever, or whether he intends to limit himself 

to such questions put, if any, as seem to be incompetent to this 

Witness. 

Mr. Werr: Complainants in their bill allege conspiracy and fraud 
on the part of her husband, and calling the witness as for cross- 
examination her competency is objected to upon the ground that 
she is the wife of the party against whom she is called to testify, 
and the witness is therefore instructed to answer no questions until 
the question of her competency is determined by the court. 

Mr. Watson: I now offer to interrogate witness with reference to 
the alleged execution by her of a certain deed purporting to be from 
her and her husband to Philip Fable. 

Mr. Weir: In reply to this I instruct the witness not to answer 
any questions until the question of her competency is determined 
by the court. 
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Complainants’ counsel asks the examiner to prepare a separate 
certificate presenting the questions as to the relevancy and compe- 
tency of evidence raised in the examination of John Dippold and 
Mrs. Nannie Dippold. 

Complainants’ counsel asks for the production of the deed from 
John Dippold and wife to Philip Fable. 


Adjourned. 


WILLIAM SCOTT, Examiner. 


117 In the Distriet Court of the United States for the Western 
District of Pennsylvania. 

Dravo & ArRtruurRs, Assignees, «ce. sin ‘a 
ees ” gnees, XC | No. 4. October Term, 187%. 


Us | e 
In Equity. 


Puitire FABLE et al. j 


And now, May 5th, 1880, it is agreed that the testimony to be 
taken in the above case at Louisville, Kentucky, at a hearing to be 
held Friday, May 7, 1880, and, if necessary upon subsequent days 
by adjournments, shall be reduced to writing by a stenographer to 
be agreed upon by counsel, without the presence of the examiner 
appointed by the court, and that the testimony so taken shall be 
filed in court by said examiner with the other testimony taken by 
him. 

D. T. WATSON, 
Attorney for Complainants. 

KNOX & REED, 
Attorneys for P. Fable and Wife 


Notice. 


The defendant, Philip Fable, will take notice that the plaintiffs 
will proceed to take the deposition- of sundry persons at the office 
of Barnet & Brown, 10 Centre street, Louisville, Kentucky, between 
the hours of 10 o’clock a. m. and 5 o'clock p. m., on the 7th day of 
May, 1880. Said depositions will be read on behalf of the plaintiff 
in the above-styled cause on the hearing thereof, and said depo- 
sitions will be adjourned from day to day until the same are com- 
pleted. 

DRAVO & ARTHURS, 
Ass ignees, ve. , 
By BARNET & BROWN, 
Their Attorneys. 
May 7th, 1880. 


On original is endorsed the proof of service of foregoing order. 
(Caption to original depositions here omitted.) 


Deposition of J. H. Lindenberger. 


J. H. LINDENBERGER, duly sworn, on being introduced and ques- 
tioned by Jonn Barrett, attorney for complainant-, testified as fol- 
lows: 
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Q. State your name, residence, and occupation. 
A. J. H. Lindenberger; reside in Louisville, Ky.; am cashier of 
the Merchants’ National Bank of Louisville. 
118 Q. How long have you been cashier of said bank ? 

A. I have been its cashier since it commenced business 
under the national bank act, in August, 1874. This bank is a con- 
tinuation of the Merchants’ Bank of Kentucky, of which I was also 
cashier from about the time of its organization, in 1861. 

(). State whether or not Frederick Fable ever deposited at your 
bank under either organization. 

A. He never was a depositor with the bank under either organi- 
zation. 

(). State whether or not he was a stockholder in either of said 
banks. 

A. He was a stockholder in the Merchants’ Bank of Kentucky to 
the extent of nine shares, of the par value of twenty-five (25) dollars 
ach. He continued to own that interest until the 30th of Decem- 
ber, 1874, when he sold and transferred it, and was not thereafter a 
stockholder in either that bank or the Merchants’ National Bank of 
Louisville, which succeeded thereto. 

(). When did he sell and transfer this stock ” 

A. On the 30th of December, 1874. 

(). Has he since that time owaed any stock in the bank you are 
now connected with ? 

A. He has not. 


J. H. LINDENBERGER. 


Deposition of L. G. Patton. 


L. G. Parron, duly sworn, on being introduced and questioned by 
Joun Barrett, attorney for complainant-, testified as follows: 


(). State your name, residence, and occupation. 
A. G. L. Patton; reside in Louisville, Ky.; I have been book- 
keeper at the Falls City Tobacco Bank for about seven years. 
Q. How long have you been the general book-keeper of that 
bank ? 
A. I have been connected with that bank as book-keeper or teller 
for about ten years. 
(). State whether or not Frederick Fable is or ever was a stock- 
holder in the Falls City Tobacco Bank, as far as you know. 
A. He was not and is not now, so far as 1 know. For the past 
ten years, to my knowledge, he has held no stock in that bank. 
Q. Could Frederick Fable have been a stockholder in your bank 
without its coming to your personal knowledge? 
A. He could not, because the stock ledger would show if he ever 
owned or transferred any stock therein. 
119 Q. State whether or not, Frederick Fable ever deposited at 
your bank within the time you have been there. 
‘A. He never has, to my knowledge, since I have been there. 


L. G. PATTON. 
135—416 
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Deposition of John G. Barrett. 


JoHN G. Barner, duly sworn, on being introduced and questioned 
by Joun Barrer, attorney for complainants, testified as follows 


(). State your name, residence, and occupation. 

A. John G. Barrett; reside in Jefferson county, Kentucky ; am 
president of the Citizens’ National Bank. 

Q. How long have you been connected with the Citizens’ National 
Bank ? 

A. Ever since its organization, about 1864, I have been its presi- 
dent. The Citizens’ National Bank is the successor of the Citizens’ 

junk, a State organization. I have been either president or cashier 
of that since its organization, in 1864, up to the time of its conver- 
sion lito a national bank. 

(). State whether or not Frederick Fable was a depositor in your 
bank either under the State organization or the national organiza- 
tion as a bank. 

A. My recollection is that he never was either a depositor or stock- 
holder in the bank. Iam certain that he never was a stockholder 
in either bank, and [ am positive he never had a deposit account 
there for the last eight years. 

Q. Will vou please state how many banking institutions hein are 
in the city of Louisville, Ky.—how many incorporated institutions. 

A. There are twenty-one incorporated banks in the city of Louis- 
ville, Ky. 

(). Please give the names, respectively, of those banks. 

A. Bank of Kentucky, Bank of Louisville, Citizens’, National 
Bank, Falls City Tobacco Bank, Farmers’ and Drovers’ Bank, First 
National Bank, Franklin Bank of Kentucky, German Bank, Ger- 
man Insurance Bank, German National Bank, German Security 
Bank, Kentucky National Bank, Louisville Banking Company, 
Louisville City National Bank, Masonic Savings Bank, Merchants’ 
National Bank, People’s Bank of Kentucky, Se cond National Bank, 
Third National Bank of Louisville, Western Bank, Western Finan- 
cial Corporation. ‘Two of these banks, to wit, the People’s Bank of 
Kentucky went into liquidation about 1876 and has been in a state 
of liquidation since that time, and the Franklin Bank of Kentucky 
has done comparatively no business for the last twenty years. 


J. G. BARRETT. 


120 Deposition of A. L. Schmidt 


L. Scumipt, duly sworn, on being introduced and questioned 
by Joun Barrett, attorney for complainants, testified as follows: 


(). State your name, residence, and occupation. 

A. A. L. Sehmidt; reside in Louisville, Kentucky ; am cashier of 
the First National Bank. 

Q. How long have you been connected with the First National 


Bank ? 


———-  ——— 
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A. Since its organization, in 1863. I was teller from its organiza- 
tion up to October, 1879, and since that time I have been cashier. 

Q. When was that bank organized ? 

A. November Ist, 1863. 

(). State whether or not Frederick Fable was ever a depositor at 
your bank. 

A. To the best of my recollection, he never was. 

Q. What are your facilities for knowing as to who are your de- 
positors ? 

A. Having been teller for almost seventeen years, I am familiar 
with all the transactions of the bank, and would have known if he 
had been a depositor. 

Q. State whether or not Frederick Fable was ever a stockholder 
in your bank. 

A. Never. 


A. L. SCHMIDT. 


Deposition of Geo. S. Allison. 


Gro. 8. ALuison, duly sworn, on being introduced and questioned 
by Jonn Barrett, attorney for complainant-, testified as follows: 


Q. State your name, residence, and occupation. 

A. George 8. Allison; reside in Louisville, Kentucky ; am cashier 
of theSecond National Bank. 

Q. How long have you been cashier of that bank ” 

A. Fifteen years—since 1865. 

Q. State whether or not Frederick Fable was ever a depositor at 
your bank. 

A. He never was a depositor there. . 

(). State whether or not he was ever a stockholder in your bank. 

A. He was no stockholder. The only transaction we ever had 
with Frederick Fable, or the firm, was in collecting drafts on the 
firm for correspondents. 


GEORGE 8S. ALLISON. 


121 Deposition of J. J. B. Hilliard. 


J.J. B. Hitiiarp, duly sworn, on being introduced and ques- 
tioned by Jonun Bakrett, attorney for complainants, testified as 
follows: 


Q. State vour name, residence, and occupation. 

A. J. J. B. Hilliard; I reside in Jefferson county, Kentucky ; am 
a member of a firm of A. D. Hunt & Company, in the banking 
business. 

(). State whether or not Frederick Fable ever was a depositor at 
your banking institution. 

A. He never was. 


J. J. B. HILLIARD. 
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Deposition of W. H. Bowen. 


W. H. Bowen, duly sworn, on being introduced and questioned 
by Joun Barrett, attorney for complainants, testified’ as follows: 


Q. State your name, residence, and occupation. 

A. W. H. Bowen: reside in Louisville, Kentucky ; am book-keeper 
for Theodore Schwartz & Co. 

Q. How long have you been the book-keeper for Theodore Schwartz 
& Company ? 

A. I have been book-keeper for them for about eighteen years. 

Q. State whether or not Frederick Fable ever deposited with you. 

A. He kept an account, he said, about 1860 or 1861; it was cer- 
tainly not later than 1862. 

Q. Has he ever kept an account there since that time? 

A. Only in those years. I don’t know how long he kept them. 

Q. Did he keep an account with you in 1875 or 1876? 

A. No, sir. 

Q. How many private bankers are therein the city of Louisville? 

A. A. D. Hunt & Co.,G. W. Morton & Co., Theodore Schwartz & 
Co. 

W. BOWEN. 


Deposition of Wm. J. Duncan. 


WitiiaM J. DuncAN, who, on being sworn as aforesaid, on being 
introduced and questioned by Joun Barrett, attorney for complain- 
ants, testified as follows: 

Q. State your name, residence, and occupation. 

A. William J. Dunean; reside in Louisville, Kentucky ; am 

_eashier of the Louisville Banking Company. 
122 Q. How long have you been cashier of the Louisville 
Banking Company ? 

A. About nine years. 

Q. State whether or not one Frederick Fable was ever a depositor 
in vour bank. 

A. He never was. 

(). State whether or not Frederick Fable was ever a stockholder 
in vour bank. 


A. He never was. 
W. J. DUNCAN. 


Also the Deposition of F. Reidhar. 


F. RerpnHar, who, on being sworn, as aforesaid, introduced and 
questioned by Jonn BarRReE?T, attorney for complainants, testified 
as follows: 

Q. State your name, residence, and occupation. 

A. F. Reidhar; reside at Louisville, Kentucky; am president of 
the German Insurance Bank, and am also president of the German 
Insurance Company. 


2% 
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Q. How long have you been president of the German Insurance 
Bank ? 

A. About 18 years, I believe. 

Q. Did you know Frederick Fable? 

A. Yes, sir. 

Q. Did he do business with the German Insurance Bank ? 

A. No. 

Q. Did he keep any deposits there ? 

A. No. 

@. Was he a stockholder in the German Insurance Bank ? 

A. Yes, sir. . 

(). How much stock had he there? 

A. Frederick Fable had stock in both the German Insurance 
Bank and in the German Insurance Company, of which I am presi- 
dent. The nominal value of said stock was $50 a share, there being 
altogether 140 shares. 

Q. When did he buy that stock ? 

A. When we commenced the insurance company. 

Q. When did you commence the insurance company ? 

A. In October, 1858. He was one of the first subscribers; he 
had 20 shares; he paid 10 per cent. Now he has got 140 shares, 
and didn’t pay anything since. 

Q. Has he ever sold any of his stock? 
123 A. I don’t think he has. I am certain he has not. 
Q. He was never a regular depositor in the bank, was he? 

A. No. 


> 


F. REIDHARD, President. 


Also the Deposition of Jacob Krieger, Sr. 


Also the deposition — Jacon KRIEGER, Sr., who, on being sworn 
as aforesaid, on being introduced and questioned by Joun Barrett, 
attorney for complainants, testified as follows: 


(. State your name, residence, and occupation. 

A. Jacob Krieger, S-.; residence, Louisville, Kentucky; am presi- 
dent of the Masonic Savings Bank. 

(). How long have you been president of that bank? 

A. Ever since 1871. I was cashier before that time, since 1868. 

Q. Did you know Frederick Fable? 

A. I did. 

Q. Was he a depositor at your bank ? 

A. He was. 

Q. How long was he a depositor at your bank ? 

A. The exact date I do not know, but it was over six or seven 
years. 

Q. Dating back to whereabouts ? 

A. He must have been a depositor for eight years, dating back to 
about 1871 or 1872. 

Q. I will show you a paper here and get you to explain what it is, 
and ask you to file it and make it a part of your deposition. 
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A. The paper in question, which I file as part of my deposition, is 
a copy from the face of the ledger of the account of Frederick Fable, 
dated from July Ist, 1875, to July Ist, 1876, which is marked Ex- 
hibit No. 1. 

Q. Is that Exhibit No. 1 a complete copy of his account in the 
ledger from July 1, 1875, to July Ist, 1876? 

A. It is. 

®. And does that exhibit show all the transactions of Frederick 
Fable with your bank during that time? 

A. It does. 

(. Was Frederick Fable a stockholder in your bank ? 

A. He was; and the stock is yet in the name of Frederick Fable. 

_Q. When did he first become a stockholder in your bank? State 
as near as you can. 

A. I think he became a stockholder in 1868. 
124 Q. Does his estate still hold the stock in your bank which 
he owned in 1868 ? 

A. It does. 

Q. Did Frederick Fable in his lifetime transfer any stock he 
owned in that bank? 

A. Frederick Fable, in subscribing stock in 1868, had a partner 
by the name of Nicholas Miller, and on buving his interest out the 
stock owned then by Fable & Co. was divided and Frederick Fable 
kept his stock ever since. It has never been transferred. 

Q. Didn’t Fable keep his personal account at your bank, or did 
he keep his principal account there ? 

A. Iam not able to state whether he kept his largest account with 
us. I am inclined to believe he kept a Jarger account with the 
Western Bank than with us: it is hard to state from memory. 

Q. Did Frederick Fable keep a separate account from his business 
account in your bank, or was his moneys all together? 

A. He only kept one account, under the style of Frederick Fable. 

Q. Was that supposed to be his account which he had as the 
vandle-maker—his business account ? ; 

A. Yes, sir. 

(). During the years 1875 and 1876 did Frederick Fable borrow 
any large sums of money from you, or any small sums ? 

A. I have here a memorandum from the liability book of the 
bank which shows that, aside from the common business discount, 
he borrowed money on several occasions: 

On August 2d, 1875, he borrowed $2,000, which was twice re- 
newed:; the last time he renewed was December 6th, 1875. 

On October 4th, 1875, he borrowed $1,000. December 30th he 
discounted $1,000, being note of Dippold & Son. 

On February 7th, 1876, he borrowed $2,000, with stock as col- 
lateral. 

On June 1, 1876, he borrowed $5,000, with German Insurance 
stock as collateral. 

Which memorandum | herewith file as Exhibit No. 2, and make 
part of my deposition in this case. 
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Lf Q. State where the proceeds of these discounts went, as far as you 
know. 

A. The proceeds of all the discounts were regularly credited to 
his account and checked out in the general course of his business. 

'Q. Were you ‘intimate with Frederick Fable? 

A. Not very intimate, though I knew him very well. 

Q. Did you ever hear of his loaning large sums of money to his 
son Philip? 

A. I never thought he did. 

Q. Is it likely, from your business or social acquaintance with 

him, that you would have heard it in some way if it had 
125 been done—that is, if he had loaned him as much as ten 
thousand dollars ($10,000) at one time? 

A. It is hard to answer; as a common business transaction by an 
acquaintance with the bank, I likely would have heard of it; but 
some old Germans keep their private matters very close—especially 
their money matters—so strictly private that it is very hard even 

; for a sharp business man to learn much about them. 

( Q. Is it likely, from your knowledge of Fable’s financial condi- 
tion, that he could have advanced $28,000 to his son within a short 
time without your finding it out or hearing anything of it? 

A. It is hardly to be presumed that I would not have known 

something of it during his business intercourse, but from the very 

! fact that these old Germans keep their money matters so very pri- 

vate I would not like to say in testimony that I would surely have 
known of it. 

«). Was he a man who usually made deposits of all his money in 
bank ? 

A. I don’t think that he would deposit all his money in bank. 

JACOB KRIGER, Sr 


Deposition of C. N. Warren. 


Also the deposition of C. N. WARREN, being sworn as aforesaid, 
on being introduced and questioned by Jonn Barrett, attorney 
for complainants, testified as follows: 


Q. State vour name, residence, and occupation. 

A. C. N. Warren; residence, Louisville, Kentucky ; am president 
of the Louisville City National Bank. 

Q. Did you know Frederick Fable? 

A. No, sir. 

Q. How long have you been president of the Louisville City Na- 
tional Bank’ 
. Since it started, in 1865. 
Q. Did Frederick Fable ever deposit at your bank ? 
A. No, sir. 
Q. Was he ever a stockholder since its formation ? 


A. No, sir. 
C. N. WARREN. 


> 


104. JOHN F. DRAVO ET AL., &¢., VS. PHILIP FABEL ET AL. 


Deposition of Milton McKnight. 


Also the deposition of Mirrtron McK nicurt, being sworn as afore- 
said was,on being introduced and questioned by Joun Barrett, 
attorney for complainant-, testified as follows: 


(J. State your name, residence, and occupation. 
126 A. Milton McKnight; residence, Louisville, Kentucky ; 
am book-keeper in the Bank of Kentucky. 

(). Are you the general book-keeper of the Bank of Kentucky ” 
A. No, sir; lam the “ individual” book-keeper. 

Q. Did Frederick Fable ever deposit at your bank, to your knowl- 
edge ? 

A. No; not that I know of. 

(). He never kept an account there, did he? 

A. Not that [ know of. He may have had, but I don’t know that 
he did. 

Q. How long have you been a book-keeper at the Bank of Ken- 
tucky ” 

A. About ten or twelve vears. 

Q. Has he within that period of ten or twelve years ever deposited 
at your bank ? 

A. Not that I know of. 

Q. Was Frederick Fable a stockholder in your bank ? 

A. I don’t know; at least [ don’t think he was. If he had been 
[ would likely have known it. I don’t think he ever kept an ac- 
count there, and | have no recollection of his name. 


MILTON McKNIGHT. 
Deposition of H. Hurter. 


Also the deposition of Ilenry Hurrer, being sworn as afore- 
said, was on being introduced and questioned by Joun Barrett, at- 
torney for complainants, testified as follows : 


(). State your name, residence, and occupation. 

A. Henry Hurter; residence, Louisville, Kentucky ; am cashier 
of the Western Bank, and am secretary of the Western Insurance 
Company. 

Q. Did you know Frederick Fable in his lifetime ? 

A. Yes, sir. 

Q. Was he a depositor at your bank ? 

A. Yes, sir. 

Q. Do you know whether or not he kept his principal account at 
your bank ? 

A. That I can’t say ; I think he also kept an account elsewhere. 

(). Where else did he keep an account that you know of? 

A. I believe at the Masonic Savings Bank. This paper I have 
here is a transcript of the account of the individual ledger—F. 
Fable’s account with the Western Bank from June Ist, 1875, to Sep- 
tember Ist, 1876, which I herewith file as part of this deposition, 
marked Exhibit No. 1. 


Gr 
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127 Q. Does the Exhibit No. 1 (which you have now filed and 

made part of your deposition) contain a complete transcript 
of Frederick Fable’s account in the individual ledger between the 
dates mentioned in the account”? 

A. Yes, sir. 

Q. And does it or not include all the transactions he had with 
your bank between those dates’? 

A. Yes, sir. 

Q. You have stated just now that the Western Bank and Masonic 
Savings Bank were depositaries of said Fable. Do you know of any 
other bank in which he kept an account? 

A. No, sir. 

Q. Is it or not your impression that these are the only two banks 
in which F. Fable did business in that time ? 

A. I believe itis. I don’t remember of seeing any checks on other 


_ banks drawn by him. 


Q. I will ask you whether or not during the time this Exhibit 
No. 1 indicates F. Fable obtained discounts at your bank. 

A. He did. 

(). I will ask you whether or not Exhibit No. 1 shows these dis- 
counts. 

A. Yes, sir; it does. 

Q. I will ask you whether or not you ever heard of Frederick 
Fable advancing as much as $28,000 to his son Philip in 1875 or 
i876, or at any time. 

A. No, sir; I never heard of it. 

Q. I will ask you whether or not Frederick Fable was a stock- 
holder in your bank. 

A. Yes, sir; he was. 

Q. When did he first acquire stock in your bank ? 

A. My recollection is he was one of the original stockholders. 

Q. When was the bank formed ? 

A. In 1865. 

Q. State whether or not Frederick Fable transferred any stock he 
owned in your bank after 1872 until the time of his death. 

A. Not after May, 1872. 

Q. He transferred none in 1875 or 1876? 

A. No, sir. 

Q. Was or not Frederick Fable a stockholder in the Western In- 
surance Company, which you represent ? 

A. I think he is. 

Q. State whether or not Frederick Fable transferred any of the 
stock which he owned in the Western Insurance Company in 1875 
or 1876. 

A. My recollection is that he did not transfer any. 


HENRY HURTER. 


128 | Deposition of Louis G. Tucker. 


Also the deposition of Louis G. Tucker, who, on being sworn as 
aforesaid, was introduced and questioned by Joun Barrett, attorney 
for complainants, — testified as follows: 
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(). State your name, residence, and occupation. 

A. Louis G. Tucker; residence, Louisville, Kentucky; am “ indi- 
vidual ” book-keeper at the Western Financial Corporation. 

Q. How long have you been such book-keeper at that bank ? 

A. Between nine and ten years. 


(). Within that nine or ten years did one Frederick Fable ever 


keep an account at your bank ? 

A. He did not. 

(). State whether or not Frederick Fable was a stockholder in your 
bank in that time. 

A. To my knowledge, he never owned a share of our stock. 

(). Then, of course, he never transferred any stock in that time? 

A. I think not. 

LOUIS G. TUCKER. 


The further taking of testimony in this cause was bhereupon ad- 
journed to meet, at same place, to-morrow, May Sth (Saturday), 1580, 
at 9.30 o’clock a. m. 


‘ 


May Sru, 1880—9.50 a. m. 
Met pursuant to adjournment, when the further taking of testt- 
mony in this cause was resumed. 


Deposition of John J. Barrett. 


Deposition of Joun J. Barrerr, who, on being sworn as aforesaid, 
was introduced and questioned by Jonn Barrert, attorney for com- 
plainants, — testified as follows: 

(). State vour name, residence, and occupation. 

A. John J. Barrett ; residence, Louisville, Kentucky ; am secretary 
ofthe Franklin Insurance Company of Louisville. 

(. [low long have you been connected with that company ? 

A. Since March, 1873. 

Q. Did you know one Frederick Fable ? 

A. No, sir; 1 did not. 

@. Is or was Frederick Fable a stockholder in the Franklin Insur- 
ance Company of Louisville since 1874? 

A. He was noi, and is not. 
129 . Were any stock transfers in that company made in his 
name and in that time” 

A. ‘There was not. 

(). Please state how many local insurance companies (incorporated 
companies) we have in Louisville. 

A. At present there are seven stock companies (fire) and one 
mutual (fire) and one life, making nine In all. 

Q. Will you please give their names ? ; 

A. Franklin Insurance Company of Louisville, German Insurance 
Company, German Security Insurance Company, Louisville Germa- 
nia Insurance Company, Louisville Insurance Company, Union 
Insurance Company of Louisville, Western Insurance Com pany, 
Kentucky and Louisville Mutual [Insurance Company, Southern 
Mutual Life Insurance Company of Kentucky. 


| 
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Q. Are all of these insurance companies you have named above 
stock companies ? 

A. All except the Kentucky and Louisville Mutual Insurance 
Company. 


JOHN J. BARRETT. 


Deposition of L. T. Thustin. 


Also the deposition of L. T. Taustix, who, on being sworn as 
aforesaid, was introduced and questioned by JonNn Barrett, attor- 
ney for complainants, — testified as follows: 


Q. State vour name, residence, and occupation. 

A. L. T. Thustin; residence, Louisville, Kentucky; am secretary 
of the Southern Mutual Life Insurance Company, and I have been 
secretary of that company for fourteen years—ever since its organiza- 
tion. 

Q. Were you or not acquainted with Frederick Fable, of Louis- 
ville? 

A. I knew of him, but didn’t know him personally. 

Q. State whether or not he was a stockholder in your company. 

A. No, sir; he has never been a stockholder in the company. 

Q. State whether or not any transfers of stock in the company 
were made in his name. 

A. There were none. 


L. T. THUSTIN. 
Deposition of P. Viglini. 


P. Viexitnt, duly sworn, on being introduced and questioned by 
JoHN Barrett, attorney for complainants, testified as follows: 


Q. State your name, residence, and occupation. 
130 A. P. Viglini; reside in Louisville, Kentucky, and am 
president of the German Insurance Bank of Louisville. 

Q. How long have you been president of the German Insurance 
Bank of Louisville? 

A. Since April, 1879. 

Q. Were you connected with that bank before that year; if so, 
in what capacity ? 

A. I bad been cashier of the bank since its organization, in 1869. 

Q. Did you know Frederick Fable during his lifetime ? 

A. No, sir; I did not. 

Q. Was he ever a depositor in the German Bank of Louisville ? 

A. No. 
(). Was he ever a stockholder in it? 
A. No, sir. 

P. VIGLINI, 
Deposition of Frank Baker. 


Frank Baker, duly sworn, on being introduced and questioned 
by Jonn Barrett, attorney for complainants, testified as follows: 
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Q. State your name, residence, and occupation. 

A. Frank Baker; reside in Louisville, Kentucky, and am “ indi- 
vidual” book-keeper at G. W. Norton & Company’s, private 
bankers. 

Q. Did you know one Frederick Fable ? 

A. No, sir; I did not. 

Q. State whether or not Frederick Fable has ever been a depos- 
itor with the banking establishment of G. W. Morton and Company 
since you have been connected with that firm. 

A. He has not. I looked through the ledgers carefully from the 
time they commenced business, but did not find his name. 

Q. When did they commence business in Louisville? 

A. I think in 1867. 

Q. How long have you been a book-keeper for G. W. Norton & 
Company ? 

A. Six or seven years. 


FRANK BAKER. 


Deposition of £. C. Bohne. 


EK. C. Bonne, duly sworn, on being introduced and questioned 
by Joun Barrett, attorney for complainants, testified as follows: 


Q. State your name, residence, and occupation. 
13 A. E. C. Bohne; residence, Louisville, Kentucky, and 
cashier of the Third National Bank of Louisville. 
Q. How long have you been connected with the Third National 
Bank of Louisville? ; 
A. Ihave been connected with the Third National Bank ever 
since its commencement, in September, 1874. 
Q. Were you acquainted with Frederick Fable, a candle-maker, 
of Louisville? 
A. Not personally. I knew of him and heard of him, but didn’t 
know him. 
Q. State whether or not he was ever a depositor at your bank. 
A. No. 
(). State whether he was ever a stockholder in your bank. 
A. No, sir. 
Q. How long has the Third National Bank of Louisville been in 
existence ? 
A. Since September, 1874. 
E. C. BOHNE. 


The further taking of testimony in this cause was hereupon ad- 
journed to meet, at same place, Monday, May 9th, at 3 p. m. (1880). 


Monpay, May 9th, 1880—3 p. m. 
Met pursuant to adjournment, when the further taking of testi- 
mony in this behalf was resumed by Jolin Barrett, attorney in behalf 
of plaintiffs. 
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Deposition of Logan C. Murray. 


Locan C. Murray, duly sworn, on being introduced and ques- 
tioned by Jonn Barrett, attorney for complainants, testified as 
follows: 


Q. State your name, residence, and occupation. 

A. Logan C. Murray; residence, Louisville, Kentucky; am presi- 
dent of the Kentucky National Bank. 

Q. How long have you been president and also connected with 
said bank ? 

A. I have been connected with it for nearly nine years. 

Q. In what way were you connected with said bank before you 

became its president? 


132 A. I was the original cashier, up to the time I was elected 
president. 
Q. Did you know Frederick Fable ? 
A. I did. 
Q. Was he a depositor at your bank ? 
A. He was not. 
Q. Was hea stockholder in your bank ? 
A. He was. 
Q. When did he become a stockholder in your bank ? 
A. About the beginning of 1872, I think. 


@. Did Frederick Fable make any transfers of his stock on the 
books of your bank between 1872 and the time of his death ? 

A. He did not. 

Q. Then the stock he bought in 1872 was in his name in 1878, at 
the time of his death, and was never transferred ” 

A. Yes, sir; and he has some dividends accumulated which are 
not drawn yet. 

LOGAN C. MURRAY. 


Deposition of J. W. Nichols. 


J. W. Nicnors, duly sworn, on being introduced and questioned 
by Jonn Barrett, attorney for complainant-, testified as follows: 


a State your name, residence, and occupation. 
J. W. Nichols; residence, Louisville, Kentucky ; am cashier of 

Sisal and Drovers’ Bank; was formerly teller of that bank. 

(). How long have you been connected with the Farmers’ and 
Drovers’ Bank, both as teller and cashier ? 

A. Six years. 

Q. Did you know one Frederick Fable? 

A. No, sir. 

Q. Was he ever a depositor at your bank ? 

A. No, sir. 

Q. Was he ever a stockholder in your bank ? 


A. No, sir. 
J. W. NICHOLS. 
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Deposition of J. 8S. Barret. 


J.S. Barret, duly sworn, on being introduced and questioned by 
Joun Barrett, attorney for complainants, testified as follows: 


Oo (J. State vour name, residence, and occupation. 

A. J.S, Barret: residence, Louisv ille, Kentucky ; and am 
cashier of the German Security Bank and secretary of the German 
Security Insurance Company. 

Q. How long have you been cashier of the German Security Bank ? 

A. Thirteen. years—ever since its organization. 

Q. Did you know one Frederick Fable, a vandle-maker, of Louis- 
ville? 

A. I did not. 

Q. Was he ever a depositor at your bank ? 

A. He was not. 

Q. Was he ever a stockholder in your bank ? 

A. He was not. 

Q. Was be ever a stockholder of the German Security Insurance 
Company ? 

A. He was not. 

(). Ilas there ever been any transfer of stock in his name in either 
the German Security Insurance Company or the German Security 
Bank? 

A. There has not. 


J. 8S. BARRET. 


The further taking of testimony in said cause was hereupon ad- 
journed to meet, at same place, Wednesday, May 10th, 1880, at 9a. m. 


WEDNESDAY, May 10th, 18S80—9 a. m. 
Met pursuant to adjournment, when the taking of testimony in 
this cause was resumed. 


Deposition of James A. Leech. 


James A. Leecu, duly sworn, on being introduced and questioned 
by Joun Barrett, attorney for complainants, testified as follows : 


(). State your name, residence, and occupation. 
James A. Leech; residence, Louisville, Kentucky ; am cashier 
of the Bank of Louisville. 
(. Were you acquainted with Frederick Fable? 
A. I was not. 
Q. How long have you been connected with the Bank of Louis- 
ville? ’ 
A. Since February, 1873. 
154 Q. In what capacity ? 
A. As cashier. 3 
Q. State whether or not Frederick Fable within that time has 
been a depositor at the Bank of Louisville. 
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A. He has not. 

Q. State whether or not the said Fable was ever a stockholder in 
the Bank of Louisville. 

A. He was not. 

Q. State whether or not any stuck has ever been transferred on 
the books of your bank in the name of Frederick Fable within the 
time you have been there. 

A. No stock has ever stood in his name since I have been in the 
bank. 

JAMES A. LEECH. 


Deposition of P. Viglini (2nd). 


P. VIGLInI, who, as president of the German Insurance Bank of 
Louisville, had previously testified in this cause, was recalled by 
JouN Barrett, counsel, and re-examined in behalf of complainants, 
as follows: 


Q. You are president of the Louisville Germania Insurance Com- 
pany also, are you not? 

A. Yes, sir. 

Q. How long have you been president of the Louisville Germania 
[Insurance Company ? 

A. Eighteen months. 

(2. You were connected with it before that, were you not (before 
becoming its president) ? 

A. Yes, sir; I was secretary of that company. 

Q. How long have you been connected with that insurance com- 
pany? 

A. Since its organization, in 1872. 

Q. State whether or not Frederick Fable was ever a stockholder 
in that company ? 

A. He was not. 


P. VIGLINI. 
Deposition of M. A. Huston. 


M. A. Huston, duly sworn, on being introduced and questioned 
by JOHN BARRETT, attorney for complainants, testified as follows : 


(). State your name, residence, and occupation. 
35 A. M. A. Huston; residence, Louisville, Kentucky; am 
secretary of the Louisville Insurance Company. 
Q. How long have you been secretary of the Louisville Insurance 
Company ? 
. Since May Ist, 1872. 
Q. Did you know Frederick Fable? 
A. No, sir; I did not. 
Q. Was he ever a stockholder in your company ? 
No, sir. 
G Has : any stock in that company ever been transferred in the 
name of Frederick Fable since 1572 ? 


oo 
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A. No, sir. 


M. A. HUSTON. 


Deposition of Joshua F. Speed, Jr. 


JosHuUA I. Speen, Jr., duly sworn, on being introduced and ques- 
tioned by Joun Barrett, attorney for complainants, testified as 
follows: 

(). State your name, residence, and occupation. 

A. Joshua F. Speed, Jr.; residence, Louisville, Kentucky ; am 
secretary of the Safetv Vault Company now, but was formerly assist- 
ant cashier of the Savings Bank of Louisville during its existence. 

. Who was the cashier of the former Savings Bank of Louis- 
ville? 

A. J. H. Rhorer. 

(). Where is he now? 

A. He is in the penitentiary at Frankfort, Kentucky—a crimi- 
nal. 

(). He was convicted for embezzlement, was he not? 

A. Yes, sir. 

Q. How long were you connected with the Savings Bank of Louis- 
ville? 

A. Since the first of September, 1866. 

{). Did you know Frederick Fable, of Louisville, who is now 
dead ? 3 

A. Not personally. 

(. Did he ever keep an account at the said bank? 

A. I have been examining the old books of the. bank, and I find 
his name is not there as a depositor. 

(. Are those books in your custody ? 

A. Yes, sir. 

Q. Was he ever a stockholder in your old institution ‘Savings 
Bank of Louisville) at any time ? 

A. No, sir. 

Q. Was he ever the renter of a box in the safety-vault department 

of the old Savings Bank of Louisville? 
36 A. No, sir; he was not. 
Q. Is your present institution the only safe-deposit vault 
company in the city ? 
A. Yes, sir. 
Q. And has been the only one for ten years back or more ? 


A. Yes, sir. 
J. F. SPEED, Jr. 
Deposition of W. C. Tyler. 


W. C. Tyter, duly sworn, on being:introduced and questioned by 
Joun Barrett, attorney for complainant-, testified as follows: 


Q. State vour name, residence, and occupation. 
A. W.C. Tyler; residence, Louisville, Kentucky, and secretary 
of the Union Insurance Company of Louisville. 
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Q. How long have you been secretary of the Union Insurance 
Company ? 

A. Eight years. 

Q. Did you know Frederick Fable ? 

A. I don’t think I did, though I knew of him. 

Q. Was he ever a stockholder in your company ? 

A. Never. 

Q. Was there ever any transfer of the company’s stock made in 
his name ? 

A. None. 


W. C. TYLER. 


The further taking of testimony in this cause was hereupon ad- 
journed to meet, at same place, May 11th, 1880, at five o’clock p. m. 


Tuurspay, May 11th, 1880—5 p. m. 
Met pursuant to adjournment, when the taking of testimony in 
this cause was resumed. 


137 Deposition of Adolph Reutlinger. 


ApoLPH ReEUTLINGER, duly sworn, on being introduced and ques- 
tioned by Joun BARRETT, attorney for complainants, testified as fol- 
lows: 


Q. State your name, residence, and occupation. 

A. Adolph Reutlinger; residence, Louisville, Kentucky, and am 
president of the German National Bank. 

Q. Did you know Frederick Fable, deceased ? 

A. I did. 

Q. Did you know him with any degree of intimacy ? 

A. Yes, sir; | was well acquainted with him. 

®. How long did you know him? 

For a good many years. 

Q. About how many years did youknow him? Was it as much 
as ten or fifteen years? 

A. Yes, sir; | would suppose about ten or fifteen years. 

Q. How long have you been connected with the German National 
Bank? 

A. Ever since it started, in 1872. I was formerly connected with 
the German Insurance Bank. 

Q. Was Frederick Fable at any time a depositor at the German 
National Bank ? 

A. No, sir. 

Q. Was he ever at any time a stockholder in the German Na- 
tional Bank ? 

A. No, sir. 

Q. From your knowledge of Frederick Fable and his habits of 
business and prudence, do you suppose he ever kept as much as eight 
or ten or fifteen or twenty thousand dollars in his safe at his store? 

A. I don’t believe it. 
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(). Would such a thing be consistent with his habits of business 
and prudence, as known to you? 

A. I think not. Only he might on a Saturday evening (if he 
could not get into bank to make his deposit) keep it over Sunday. 

(). Do you think he would have put it in bank on the Monday 
morning following? 

A. Yes, sir: I do. 

(. He was a prudent, careful man, was he? 

A. Yes, sir; a very prudent man. 

(. Was he a man who was respected by the community and by 
all his acquaintances? 

A. Yes, sir. I don’t think he had any enemies at all. 

ADOLPH REUTLINGER, 


President German National Bank. 


138) Srare or Kentucky, County of Jefferson: 

I, Hi. D. Dougherty, a law stenographer and an examiner of Jef- 
ferson county, in the State of Kentucky, duly appointed, commis- 
sioned, and qualified as such and by law empowered and authorized 
to take depositions and certify the same, do certify that the forego- 
ing depositions of J. H. Lindenburger, M. G. Patton, John G. Bar- 
rett, A. L. Schmidt, G. S. Allison, J. J. B. Hilliard, W. H. Bowen, 
W.J. Dunean, F. Reidhar, Jacob Kreiger, Sr., C. N. Warren, M. 
Meknight, H. Hunter, L. G. Tucker, J. J. Barrett, C. L. Thustin, P. 
Viglini, fF. Baker, E. C. Bohne, L. C. Murray, J. W. Nichols, J. 8. 
Barrett, J. A. Leech, M. A. Huston, J. F. Speed, Jr., W. C. Tyler, A. 
Reutlinger were taken by and before me at the times and _ place 
stated in the caption and in the several orders and minutes of ad- 
journment and reassembling hereinbefore set forth, pursuant to the 
agreement of counsel hereto attached and returned herewith, and 
also pursuant to the notice upon Philip Fable hereto attached and 
returned herewith, and for the purposes and in the action in the 
caption hereof set forth. I do further certify that the deposition- of 
said witnesses and of each of them were by me written down at the 
dictation of them and of each of them severally, and by me read 
over to them severally and by them severally signed in my pres- 
ence; that the said witnesses and each of them betore deposing were 
by me severally sworn that the testimony and depositions they 
should give should be the truth, the whole truth, and nothing but 
the truth. 

I further certify that during the taking of said depositions there 
were present Mr. John Barrett, representing the firm of Barrett & 
Brown, solicitors for complainants, and that on the first day of the 
taking of these depositions Mr. W. QO. Dodd, attorney for Philip 
lable, was present but refused to cross-examine, and that he, said 
Philip Fable, was not present at the taking of the foregoing deposi- 
tions or either of them, and noone offered to cross-exainine for him. 
No other party was present in person or by agent or attorney. 

Given under my hand this 13th day of May, 1880. 

H. D. DOUGHERTY, 
Examiner, Jefferson County, Ky. 
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In order of time this testimony should precede that taken at 
Louisville, which the binder has by mistake placed in this roll. 
W. SCOTT. 
182. Total examiner’s fees, $75.00. 
Paid by complainants. 
May 15, 1880. 
H. D. DOUGHERTY, 
Exam. for Jeff. Co., K. 


139 In the District Court of the United States for the Western 
District of Pennsylvania. 


Joun F. Dravo and Rorert Arrnurs, As- ) 
signees in Bankruptcy of Dippold & Sons, | 
vs. > 
JoHN Dippotp and Nannie, His Wife, and 
Puivip Fase et Kare, His uz. 


No.4. October Term, 
1879. In Equity. 


[On the margin:] In the order of time the testimony should pre- 
cede that taken at Louisville, which the binder has by mistake placed 
first in the roll. 


Pursuant to notice served upon the parties and attached hereto 
the examiner was in attendance at the office of Knox & Reed, Thurs- 
day, April 8th, 1880, at 4 o’clock p. m. 

Appearances: For complainants, Mr. J. H. McCreery ; for respond- 
ents, Mr. H. W. Weir and Messrs. Knox & Reed. 


GrORGE R. Duxcan sworn on behalf of complainant and exam- 
ined by Mr. McCreery : 


Q. Will you state your business and place of residence ? 

A. Cashier of Iron City National Bank; live in Chartiers town- 
ship, Allegheny county. 

Q. State whether you were connected with that bank in January, 
1876. 

A. Yes, sir. 

Q. In what year did you become cashier of the bank ? 

A. 1871. 

Q. State whether you were acquainted with John Dippold, of the 
firm of John Dippold & Sons. 

A. Yes, sir; I knew the gentleman. 

Q. Did Dippold and his firm do business at your bank ? 

A. No, sir; they kept no account there. 

Q. Did they do any business with you in the discounting line? 

A.: Well, I don’t know whether we did any discounting directly 
for them or not. We had a great deal of their notes for other par- 
ties. Their notes were offered to our bank for discount from time 
to time. 

Q. State whether in January, 1876, your bank held the paper of 
John Dippold or John Dippold & Sons with his endorsement. 


116 JOHN F. DRAV®O ET AL., &C., VS. PHILIP FABEL ET AL. 


A. I could not tell that without examining our books. I think 
we had some notes of theirs, though, to different parties. 

Q. Well, subsequent to January, 1876, and until the date of their 
bankruptey, did you continue to have their notes? 

A. Yes; we had them off and on. 
140 (. Will you state whether those notes were for a large 
amount or a small amount? 

A. For different amounts; as bigh as two or ins thousand dol- 
lars. 

Q. At the time of their bankruptcy, in February, 1878, was your 
bank. a holder of any of their paper? 

A. Yes; we held one note of one thousand dollars. 

Q. Can you give the date of the note? 

A. Yes; January 15th, 1878, for four months, to the order of 
Hugh Flannigan, and endorsed H. F lannigan and W. B. Houston. 

Q. Was that note a renewal of other notes that had been in your 
bank ? 

A. No, sir; this was the original. 

Q. Will you oblige us by making an inspection of your books and 
give us at some subsequent hearing the business done from Septem- 
ber Ist, 1875, to the date of the bankruptcy by Dippold & Sons? 

A. Yes, sir; I will do so. I didn’t look up the others. 


Mr. Knox, for respondents, objects to the foregoing testimony of 
this witness as incompetent and irrelevant. 


Ropert K. WiLson, sworn on behalf of complainants and ex- 
amined by Mr. McCreery : 


Q. State your residence and business. 

A. Residence, Leetsdale, Allegheny county; I am employed 
cashier of the Citizen’s National Bank. 

Q. How long have you been cashier of that institution ? 

A. I think since 1871; I am not sure about that; it might bea 
year earlier. | 

Q. Have you a personal acquaintance with Jolin Dippold, of the 
firm of Dippold & Sons ? 

A. Yes, sir; I know the man. 

Q. Can you state whether about January, 1876, this firm had any 
business dealings with your bank, either directly or by any of your 
customers ? 

John Dippold had dealings individually. 

Q. State whether to any extent. 

A. Very limited ; occasional pieces of paper. 

Q. Did ‘they continue through the years 1876 and 1877 on until 
the date of bankruptey ? 

A. Off and on—yes, sir. 

Q. Can you give us the amount of paper held by your bank in 

January, 1876? 
14] A. No, sir; might not have been any. We might have 

. had one note or two, off and on. I think we had, but it was 
pala. 
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Q. Did your bank hold his paper in February, 1878? 
A. Not his paper; no, sir. 
Q. Well, paper of Dippold & Sons? 
A. No, sir. 
Q. Did you hold any paper endorsed by him? 
A. Yes, sir. 
Q. To what amount? 
. A. $890. 
t Q. State whether in the year 1876, from January up and on to 
| the date of bankruptey, paper of Dippold & Sons or of Dippold was 
offered at your bank frequently. 
A. Notfrequently. I don’t knowthat. I don’t recollect. I don’t 
think it was. It was very infrequently that it was offered at all. 


Mr. Knox, on behalf of the respondents, enters an objection to 
the testimony of this witness as irrelevant and incompetent. 


By Mr. McCreery : 


(. Who was the drawer of the paper that you held at the date of 
bankruptcy ? 
A. C. B. Lander. It is dated in Louisville. 


Cross-exam ination. 
t; By Mr. Knox: 
Q. What was the amount you held at bankruptcy ? 
A. $850. 
Q. Was it due at the time they went into bankruptcy ? 


A. I can’t tell. I don’t know when they went into bankruptcy. 
It matured May 26th, 1878. 


Redirect examination. 


Q. Has it been paid ? 

A. It has never been paid; no, sir. 

Q. A four months’ note? 

A. Yes; four months, dated January 23d, 1878. 


Recross-examination. 


Q. Is John Dippold maker or endorser? 
A. The note is made by C. B. Lander to the order of John 
4 142 Dippold & Sons, endorsed by Dippold & Sons and by John 
Dippold. We discounted it for John Dippold individually. 
The proceeds went to his credit and it was checked out by him. 
He stated at the time that it was given for coal that was sent to 
Louisville. 


A. H. Parrerson, sworn on behalf of complainants and examined 
by Mr. McCreery : 


Q. State your residence and business. 
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A. I am cashier of the Duquesne National Bank ; I live on Forbes 
street, 14th ward, Pittsburgh. 

Q. How long have you been connected with that institution in 
that capacity ? 

About eight years as cashier. 

Q. Are you acquainted with John Dippold, of the firm of Dippold 
& Sons ? 

A. I am. 

Q. State whether your bank had any business dealings with John 
Dippold or Dippold & Sons in the year 1876 or prior thereto. 

Well, we bought some of their paper from other parties. 

Q. From your own customers? 

A. Yes, sir 

Q. State whether about January, 1876, your bank held their paper 
and to what amount, if you ean give it, in January, 1876, or the 
latter part of 1875. 

A. In the year 1877 we bought about $10,000 of their paper at 
different times. 

(). Can you state whether there was a large amount of paper of 
Dippold & Sons or John Dippold on the market in the year 1876? 


Objected to by Mr. Knox until the source of witness’ knowledge 
is shown. 


A. I could not say only for our own bank. 

Q. State whether, in addition to this $10,000 of paper which you 
purchased yourselves, there were other notes offered to your institu- 
tion that were not purchased or discounted. 

A. I could not say that there was any—that is, there may have 
been, but I don’t remember it. I could not place them at any speci- 
fied time. 

Q. Well, at the date of the bankruptcy did your bank hold any 
of their paper ? 

A. We held one piece with their endorsement. 

@. What was the amount of it? 
143 A. $1,000. 
Q. Had the note matured at the date of bankrupicy ” 
\. I don’t think it had. It fell due February 11th, 1878. 
¥. Was it protested for non-payment ? 
A. Yes, sir. 
). Has that note been paid ? 
\. No, sir. 
©. Your bank still holds it’ 
A. Yes, sir. 

(). Was it endorsed by Dippold & Sons or John Dippold ? 

A. No, sir; it was C. B. Lander, for $1,000, dated November-10th, 
at 90 days, and endorsed John Dippold & Sons and W. B. Houston. 


Mr. Knox, on behalf of respondents, enters an objection to the 
testimony of this witness as incompetent and irrelevant. 
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Cross-examination. 


) By Mr. Knox: 

@. For whom was that note discounted ? 

A. ‘This note was discounted to lift another one that was matur- 
ing, one of Dippold & Sons’ notes. Dippold himself came into the 
bank and had this one in place of one of his own. 

Q. Was the note which this note lifted an original note or a re- 
\ newal ? 
A. I believe it was an original. 

Q. Who got the proceeds of that transaction ? 

A. W. B. Houston. 

Q. Well, then, this note refers to an indebtedness of Houston to 
your bank. It was discounted by you for Houston, and the proceeds 
went to his credit ? 

A. Yes, sir. 

Q. Then you only held John Dippold on this indebtedness as en- 
dorser, both as it existed now and before? 

A. Houston loaded coal for them and they gave this note. 

(. It was commercial paper in the hands of Houston ? 

A. Houston loaded coal for Dippold & Sons, aud Houston brought 
it to us and it was discounted for him. When that note matured g 
Dippold himself came into bank and gave us this note of Lander’s, 

: endorsed by him and by Houston, to lift that note. 
\) Q. During 1876 you bought from outside parties ten thousand 
dollars of John Dippold’s paper? 


A. Yes, sir. 
Q. Was that paper all paid at maturity ? 
A. Yes, sir. 
44 Q. Did you discount or purchase any paper during 1877? 
A. Yes, sir. 
Q. Can you tell us to what extent? 
A. Ninety-five hundred dollars in 1877. 
Q. Was all that paper paid at maturity ? 
A. All except one note. 
Q. What was the character of this paper that you discounted dur- 
ing 1876 and i877—was it commercial paper? 
A. Yes; nearly always brought in by Houston. 
Q. Houston was loading coal for Dippold? 
A. Yes, sir. 


W. VaNkIRK sworn on behalf of complainant and examined by 
: Mr. McCreery : 
Q. State whether you are connected with the Tradesmen’s Bank, 
and in what capacity. 
| A. Yes, sir; vice-president. 
: Q. For how many years? : 
! A. Since about 1865 or 1866; I am not positive as to the date. 
Q. Are you acquainted with the firm of Dippold & Sons and with 
John Dippold, a member of that firm ? 
A. Yes, sir. 
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Q. State whether Dippold and his firm had any account at your 
bank in 1875, 1876, and 1878. 

A. They did. 

(). Can you state the amount of paper of Dippold & Sons, or paper 
of John Dippold, or with the endorsements of Dippold or his firm 
held by your bank in January, 1876? 

A. About $40,000 in January, 1876. 

Q. Can you tell us the character of the paper? Was it paper of 
Dippold & Sons or John Dippold ? 

A. It was John Dippold & Sons endorsed by John Dippold. 

(. During the year 1876 did they continue to do business with 
your bank? 

A. They did. 

(. To any great extent? 

A. Yes, sir. 

Q. And during the year 1877 did they still continue as discount- 
ters? 

A. I believe they continued up until a short time before their 
bankruptey. 

Q. Can you state the amount of paper held by your bank at the 
date of bankruptcy ? 

A. No, sir; | could if I would look at the books. 

Q. You still held their paper at that date ? 
145 A. Yes, sir. 

Q. This paper that you held in January, 1876, was it 
paid or did it continue in the shape of renewals to the bank ? 

A. The greater part of it continued in the shape of renewals. 
There may have been part of it paid; I guess there was; I am not 
positive as to the amount. 

Q. The amount of the claim of the bank against Dippold & Sons 
was proved before the register ? 

A. It was. 

(. That would show the correct amount ? 

A. Yes, sir. 

Q. State whether in discounting the paper of Dippold & Sons 
your bank took their paper from time to time on faith and credit 
of Dippold’s endorsement. 

A. That was the principal eredit—John Dippold. 

Q. On account of his personal endorsement ? 

A. Yes, sir. 

Q. And the fact that he was a member of the firm of Dippold & 
Sons? 

A. Yes, sir. 

Q. In the year 1875 did they also run an extensive account with 
your bank ? 

A. Yes, sir; they did. 

Q. This amount that you have given, $40,000, was that of date 
January, 1876? 

A. Yes; well, it was prior to January, 1876—maturing after Jan- 
uary, 1876—and then renewed. 
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Mr. Knox enters an objection to the testimony of this witness as 
incompetent and irrelevant. 


Cross-examination. 
By Mr. Knox : 


Q. What was the character of the paper that you discounted for 
John Dippold or for Dippold & Sons? 

A. Dippold & Sons, endorsed by John Dippold. 

(.. Was it commercial paper or accommodation paper ? 

A. Accommodation paper. We had some Louisville paper. 

(). What proportion of that $40,000 was accommodation paper ? 

A. It was all accommodation paper. 

(. You carried that on down to the time of his bankruptcy ? 

A. Yes, sir. 

Q. You testify that you loaned this principally upon the credits 

of John Dippold’s endorsement ? 
146 A. Yes, sir. 
Q. Is not that usually the case in accommodation paper? 

A. Not always; we took the name of the firm, too. 

Q. There you had John Dippold in a double capacity. Is it not 
usual to take into consideration the whole paper when it is dis- 
counted ? 

A. Certainly. 

Q. Was there anything peculiar about taking this paper on the 
credit of Dippold different from any other case? 

A. Yes; Dippold was the owner of the real estate. 

Q. That was the reason you considered Dippold’s endorsement 
rendering the paper better? 

A. Yes, sir. 

Q. Did you discount any commercial paper for the firm? 

A. Yes; I suppose wedid. This Lander I suppose was considered 
commercial paper. They drew against the coal at Louisville. 

Q. To what extent did you discount commercial paper? 

A. I could not say exactly ; about ten thousand dollars. 

Q. Then, besides $40,000 of accommodation paper, you had dis- 
counted $10,000 of commercial paper? 

A. Yes; but I would not be positive. 

(. Then, you misapprehended Mr. MeCreery’s first question. He 
asked what amount of paper you had on hand in January, 1876, 
upon which Dippold & Sons and Dippold were liable as makers or 
endorsers ” 

A. Yes; with reference to that, we had really about $50,000 alto- 
gether upon which John Dippold was liable. We had the $10,000 
in addition. 

Q. Was his commercial paper paid, as a rule, when it matured ? 

A. My impression is that this paper referred to now was renewed. 

Q. This Lander paper? 

A. Yes, sir. 

Q. For what period of time ? 
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A. We had a good part of it up to the time of bankruptcy. 

(). Is it customary to renew commercial paper when a man is 
carrying a large line of accommodation paper ” 

A. It was then; we did that. 

(). Is it a general rule? 

A. No, sir; it 1s not. 

Q. Was the commercial paper discounted for John Dippold & 
Sons notes got by customers or accepted drafts ? 

A. Principally they were aecepted drafts. 

Q. Did you know anything about the credit of the acceptors of 
thosedrafts that you discounted, or did you discount them exclusively 
upon the credit of Dippold & Sons or John Dippold ? 

A. Principally upon the credit of Dippold. 
147 (). When banks discount straight commercial paper do 
they usually pay much heed to anything else except the en- 
dorsement of their own customers ? 

A. We generally look to the standing of the parties that they are 
drawn on. My impression was that Dippold and Lander were con- 
nected. 

(). Asarule, is it not impossible to know the standing of your 
customers? 

A. We cannot always understand that. 

Q. Banks, when they discount straight commercial paper, do it 
on the faith of their customers ? 

A. Yes; that is the rule. 

Q. Did you ever make any effort to collect from the acceptors of 
these drafts in Louisville the amount of money that was due or did 
you carry them on the request of Jolin Dippold t 

A. I could not say about that. Mr. Clarke, the cashier, attended 
to it. I did not attend to the business of the bank. 

Q. Might not there have been a large additional amount of paper 
upon which Dippold and Dippold & Sons were liable and you not 
know it? 

A. Certainly. 

Q. During even these periods? 

A. Yes, sir. 

Q. You didn’t keep any account, or do the book-keepers of the 
bank, of the endorsements of a note that may be discounted by 
you? 

A. Yes, sir. 

Q. Do vou enter that upon the books? 

A. Yes, sir. 

Q. For instance, if | bring in a note made by Mr. McCreery to 
the order of Bobert Arthurs and you discount it for me upon my 
endorsement, do you make a record of the fact that Arthurs en- 
dorsed that note? ; 

A. Yes, sir; we do. We keep a memorandum, so as to keep the 
run of the paper. 


Redirect examination. 


By Mr. McCreery : 


Q. Was Lander, the party who made these acceptances, reputed 
to be a member of the firm of Dippold & Sons at Louisville? 


Objected to by Mr. Knox: 


Q. From your business dealing with the firm of Dippuld 
148 & Sons, can you state whether or not Lander was a member 
of the Louisville firm ? . 


Objected to by Mr. Knox as incompetent and irrelevant. 


A. I cannot say vositively in regard to it. It was just my Im- 
pression. 


tecross-examination. 
By Mr. WetrR: 


Q. State what amount was paid by Dippold during the year 
1876. 

A. I cannot state that. I could ascertain. 

Q. Could you ascertain that by referring to your books? 

A. Yes, sir. 

Q. Could you give us an idea of the amount that he paid during 
1876? 

A. No, sir; I didn’t keep the books. I would have no idea with- 
out looking at them. 

Q. You think the greater part of the $40,000 spoken of was re- 
newed ? 

A. I think 1t was, in 1876. 

Q. What proportion of $40,000 was renewals? 

A. I could not state that without looking at the books. The 
greater part of it; some place from $20,000 to $30,000. It may have 
been over. 

(). Can't you give us an idea of the amount that he paid during 
that vear? 

A. No, sir; I cannot. The bank books, I believe, would show 
that all. 


By Mr. Knox: 


Q. Do you know whether the bank discounted any paper upon 
which Dippold or Dippold & Sons were accommodation endorsers 
or makers during those years—discounted for anybody else? 

A. I suppose they did; could not speak positively. They did a 
great deal of business there. I have no doubt there was paper of 
other firms brought in. 

Q. Discounted for other people ? 

A. That is, their paper endorsed for others. I could not say. 

Q. You don’t remember it from the fact of your being a director ? 

A. No, sir; I can’t remember at this length of time. 
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MarsH Hunninas sworn on behalf of complainants and exam- 
ined by Mr. McCreery: 


(). State your business. 
149 A. Cashier of the Central Bank. I reside in Bellevue, this 
county. 

Q. Were you cashier of the Central Bank in January, 1876? 

A. That was the month in which I became eashier. 

(. Were you connected with the bank prior to that time in 
another capacity ? 

A. Yes, sir; as book-keeper. 

Q. Had your bank business dealings with the firm of Dippold & 
Sons or John Dippold in the year 1876” 

[ could not say whether it ran back so far as 1876 or not; my 
impression is that it did not, but I didn’t examine the books. 

(). Please do that in order to give us, at some subsequent hearing, 
the figures, if youcan. Did your bank hold paper of Dippold or 
Dippold & Sons or paper for which they were responsible as en- 
dorsers at the date of their bankruptey ? 

A. Yes, sir. 

4 State the amount and character of the paper. 

They held paper of Dippold & Sons—two pieces ; one for $400 
an one for $500—that is, John Dippold & Sons’ paper; the $400 
piece was endorsed by Thomas 8. Hute hinson; the $500 plece was 
endorsed by W. B. Houston. 

Q. Was that all the paper your bank held ? 

A. That was all made by them; we also held paper .of C. B. 
Lander, of Louisville, endorsed by Dippold & Sons—three pieces— 
$1,000 each. | 

(. Were those promissory notes or-acceptances ? 

A. My impression is they were promissory notes—Lander’s notes— 
but would not be positive whether they were notes or acceptances. 

Q. Did you have any other paper on which they were endorsers 
or responsible at the time of bankruptcy ? 

A. That was all. 

(). Was that original paper or was it renewals from time to time 
of other paper ? 

A. My impression is that it was renewals; these Lander pieces, | 
think, were all renewals, all paper of Dippold & Sons given to 
Houston and endorsed by Houston, stated to us as given for coal. 

Q. Can you give us the date of the original paper in those transac- 
tions ? 

A. I can by examining the books. 

Q. Had you personal acquaintance with Mr. Lander, who made 
those notes, and did you discount them on the faith and credit of 
the endorsers, Dippold & Sons? 

A. My impression is that they were discounted mere on the faith 
of Dippold—. John Dippold—or the firm of John Dippold & Sons, of 
which he was a member; that is my impression. I paid very little 
attention to it; our president, Mr. Faweet, being in the coal busi- 
ness, appeared to know all about it. 
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150 Q. Had this paper matured at the date of bankruptcy ? 
A. One piece of Dippold’s matured February 16th, one 

plece matured March 11th, one piece of Lander’s matured April 
25th, one piece March 13th, and one piece March 22d, 1878. 

Q. Were these notes or any portion of them paid ? 

A. No, sir. 

Q. Were the notes of Lander protested ? 

A. Yes, sir. 

Q. So that you still hold the endorsement of Dippold & Sons? 

A. Yes, sir. 


_ Cross-examination of this witness was deferred. 


C. I. Waprsworn on bebalf of complainants and examined by Mr. 
McCreery : 


(J. State your residence and place of business. 

A. Pittsburgh ; Bank of Commerce. 

Q. What position do you occupy in that bank ? 

A. Cashier. 

Q. Were you connected with that bank in 1875 and 1876? 

A. Yes, sir. 

Q. In what capacity ? 

A. As teller. 

(). And are now there ? 

A. Yes, sir. 

Q. Did your bank have any business dealings with the firm of 
Dippold & Sons or with your customers’ paper of Dippold & Sons 
or paper endorsed by them in 1875 and 1876 and up to the date of 
bankruptey ? 

A. We had in 1876, not in 1875. 

Q. Give us the date of your first transaction with this firm. 

A. June 9th, 1876, is the first record I have. 

Q. What amount of paper was that, and in what condition ? 

A. One thousand dollars, four months’ piece of paper, made by 
Dippold & Sons, endorsed by Harlem Coal Company. 

(). Did you continue to have dealings with paper made by this 
firm or upon which they were responsible as endorsers up to the date 
of bankruptey ? 

A. Yes, sir. 

(). To what amounts did you hold their paper in 1876 and 1877 ? 

A. We held $4,050 in 1876; $5,850 in 1877. 

Q. At the date of their bankruptey how much of their paper did 

you hold ? 
15] A. I don’t remember. 
Q. Can you approximate it? 

A. The proof of claim would show. 

Q. Can you state whether this paper held by you at the date of 
bankruptcy was original paper, or was it renewals of paper from 
time to time ? 

A. I think it was original paper; the record would go to show 
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that the pieces were taken up as they were due. It was not accom- 
modation paper; it was business paper. 

Q. Was it done at the request of your customers ? 

A. It was discounted by us for our customers. 

Q. These people themselves had no account at your bank ? 

A. No, sir. 

Q. This paper that you held at the date of bankruptcy, was it 
paper of Dippold & Sons or paper on which they were responsible 
as endorsers ? 

A. All the paper that we held was of Dippold & Sons, with one 
exception ; that was an acceptance of C. B. Lander, of Louisville. 

(). Did that remain unpaid at the date of bankruptcy ? 

A. That is on hand to-day; we hold it now as collateral; the 
whole indebtedness is only $3800, but we hold that Lander piece 
with the endorsement of Dippold & Sons. 


Mr. Knox enters objection to the testimony of this witness as in- 
competent and irrelevant. 
Cross-examination. 
By Mr. Knox: 
Q. How much did you say you held during 1876? 
A. $4,050 1n 1876. 
Q. How much in 1877? 
A. $5,350 in 1877. 
(). That was up to the date of bankruptcy; you held none in 
1878? 
A. Yes; we held some in 1878. 
(). How much ? 
A. About $8,000. 
(). That makes a total of how much ? 
A. Well, it was all paid off as it came due, $17,400. 
Q. How much do you hold of it now? 
A. We are entirely paid off, with the exception of $300. We hold 
the Lander piece with Dippold’s endorsement as collateral. 
Q. How much is that piece ? 
152 A. $1,500. 
Redirect examination. 
By Mr. McCreery: 
Q. Was this paper paid by Dippold & Sons or by your customers ? 
A. By our customers. 
Xecross-examination. 
sv Mr. Knox: 
Q. Do I understand you to say that it was all paid by your éus- 
tomers, even that back in 1876 and 1877 ? 
A. No, sir; only since the bankruptcy. We were caught with 
about $2,100. I think the money came from our customers. 
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Q. All the business that you did with Dippold & Sons’ paper was 
eee by them, except what you had on hand at the time of the 
ankruptey ? 
A. Yes, sir; that is my impression. 


MicHagEL MuUNHALL sworn on behalf of the complainants and ex- 
amined by Mr. McCreery: 

(). State vour place of residence and business. 

A. L live in Allegheny. I don’t know what business I am en- 
gaged in. In 1876 1 was in the wholesale liquor business. 

(. Had you any connection with the banking business at that 
time” 

A. I was a director in the Duquesne National Bank. 

(. Were you acquainted with the firm of Dippold & Sons? 

A. I was. 

QQ. Were vou acquainted with John Dippold, of that firm ? 

A. Yes, sir. 

Q. Did you have any business dealings with Dippold or his firm 
in the line of commercial paper? 

A. I had a note of twelve hundred dollars. 

(). At what time? 

A. Drawn by Dippold & MeDonald. It was in 1877—August, 
1877—I think, I got it. 

(). What was the amount of the note? 

A. $1,200. 

Q. How did it come into your hands—in the regular line of dis- 
counts, or did you purchase it? 

A. I think I purchased that note from John B. Patterson. 
1538 (). Mr. Patterson, a street broker ? 

A. Yes; he does a different kind of business—brokerage 
and selling stocks. 

Q. At the date of their bankruptcy, in 1878, had this note been 
paid ? 

A. No, sir. 

Q. Who was the endorser on this paper? 

A. The note originally was Dippold & McDonald’s note, payable 
to the order of the steamer Charles McDonald. Then it was re- 
newed in December, 1877, at ninety days, with the additional in- 
dorsement of John Dippold and Sons. 

Q. The same form of note, except. the additional endorsement ? 

A. Yes, sir. 

Q. That note remained unpaid at the date of bankruptcy ? 


Objected to as incompetent and irrelevant. 


Ropert ArtuHurs sworn on behalf of complainants and examined 
by Mr. McCreery: 


Q. State your business and residence. : 
A. I live in Pittsburgh ; am an attorney-at-law and president of 
the Fifth National Bank. 
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Q. Since what time have you been president of that institution ? 

A. Since its organization, early in 1875, I think. 

Q. Can you state whether your bank had any business dealings 
with the firm of Dippold & Sons or John Dippold as early as 1876 
or 1875? 

A. John Dippold opened an account in the Fifth National Bank 
for John Dippold & Sons in December, 1875. 

(). Did he continue that account up to the date of bankruptcy ? 

A. He continued that account until the date of bankruptcy. He 
had a line of discounts to the ainount of $10,000. He kept his dis- 
counts pretty much up to the line; sometimes a little over. The 
figures would run a little over and sometimes less. 

(J. Can you state the quality of this paper that you discounted ? 
Was it John Dippold & Sons’ or their commercial paper ? 

A. It was John Dippold & Sons, endorsed by John Dippold, and 
it was Lander—C. B. Lander; Lander’s notes and Lander’s accept- 
ances and other paper; Houston, perhaps, sometimes mixed up 1n 
it. I could not tell you without examining. 

(. Your dealings were with Dippold and Dippold & Sons ? 

A. Yes; pretty much all with Dippold. 

Q. Can you state whether the board made these discounts on the 

faith and credit of John Dippold and Jolin Dippold & Sons? 
1o4 A. Dippold represented that he owned a valuable farm. 

Before making discounts or opening an account the board re- 
quired a statement from him. The cashier wrote to Beaver county 
and a letter was submitted, which reported that this farm was a val- 
uable farm and belonged to John Dippold, and the credit was all 
preity much on account of John Dippold. The Lander paper was 
represented by him to be commercial paper, although we believed 
that Lander and he were connected in some way. 

Q. At the date of bankruptcy can you state the amount of paper 
held by your bank ? 

A. 1 think it amounted to eight or nine thousand dollars. 

Q. Has this paper been paid ? 

A. No, sir. 

Q. Can you state whether this paper held by you at the date of 
bankruptcy was original paper or had it been renewals from time to 
time? 

A. Well, it was renewals and original paper in the nature of re- 
newals. ‘They would make new paper to take up old paper. He con- 
tinued his line of discounts. 


Mr. Knox enters an objection to the testimony of this witness as 
incompetent and irrelevant. 
Cross-examination. 
By Mr. Knox: 


Q. What length of time would this paper run ? 
A. Usually four months. 
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MicHaEL MuNHALL recalled, and examined by Mr. McCreery : 


Q. State whether the notes sent to you by Dippold and McDonald 
represented the signatures of John Dippold and what McDonald. 

A. J. Sharp McDonald was the McDonald and the old gentleman 
John Dippeld. 


By Mr. Knox: 


Q. Has that note been paid ” 

A. Yes, sir; it had been paid. 

Q. When was it paid? 

A. It was paid at different times. Sharp McDonald paid six hun- 
dred dollars on it some time after it was due, and it ran along for 
several months, and he paid three hundred dollars more; he paid 
the last.three hundred dollars several months ago. 

Q. It was paid by one of the makers of it? 

A. Yes, sir. 


155 Adjourned to meet Monday, 12th inst., at 4 o’clock p. m., 
at the office of Knox & Reed. 


Monday, April 12th, 1880, 4 o'clock p. m.—Owing to the inability 
of the examiner to be present, the hearing was by consent adjourned 
to Friday, April 16th, 1880, at 4 o’clock p. m., at the office of Knox 
W Reed. 


April 16th, 1880.—The examiner was in attendance at the time 
and place appointed. 

Appearances: D. T. Watson, for complainants; Knox & Reed, for 
respondents. 


GEORGE R. DuNcAN was recalled and examined by Mr. Watson: 


Q. What amount did you state you held of the paper of Dippold 
& Sons at the time of their bankruptey, in February, 1878? 

A. One thousand dollars. 

Q. Did you hold any of their paper prior to that time? 

A. Yes, sir. 

. For how long? 

A. We discounted a note, John Dippold & Sons, to the order of 
S. A. Thompson and K. McKnight & Co., for $246.62 2, dated June 
24,1876; June 11th, 1877, a draft of Dippol: d & McDonald on J. An- 
drews & Co., St. Louis, to the order of J. B. Eads and John Dippold 
& Sons, $3, 158. i7; that was renewed by a draft on J. Andrews & 
Co., Pittsburgh, same amount, October 2, 1877; November 8, 1877, 
note, J. Dippold & Sons, to the order of Redman, Hay es & Co., $1,150; 
Decem ber 11, 1877, another one for $1,000. 

Q. How long before their adjudication was this $1,000 note dis- 
counted ? 

A. December 11, 1877. The one we had at the time of their ad- 
judication was January 15, 1878. That is the one I testified to be- 
fore, dated January 15, 1878, at four months. 
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Cross-examination. 
By Mr. Knox: 
Mr. Knox enters an objection to the testimony of this witness as 
Incompetent and irrelevant. 
(. At the time of Dippold & Sons’ bankruptcy had you any ma- 
tured paper on hand? ‘They went into bankruptcy February, 
LS7S. 
156 A. Yes, sir: I think we had $2,150; would not be sure 
about it; I think it was Redman Haves & Co. 
(). Have you proved a claim against this bankrupt ? 
A. Yes, sir; for one thousand dollars. 
Q. ‘That is all they now owe you ? 
A. Yes, sir; that is all. 


Cyrus CLARKE, Jr., was duly sworn, and examined by Mr. Wart- 
SON: 

©. You are the cashier of the Tradesmen’s National Bank ? 

A. Yes, sir. 

(). For how many years have you been cashier of that bank ? 

A. Over twelve. 

(. You were cashier of the bank in 1875, 1876, 1877, and 1878 ? 

A. Yes, sir; since 1867. 

Q. State whether you knew John Dippold. 


A. [ did. 
Q. Did the firm of John Dippold & Sons keep an account at your 
bank ? 


A. They did. : 

(. Did you discount paper for them, and on the credit of John 
Dippold & Sons and John Dippold ? 

A. Yes, sir; we did. 

(). Please give us a list of the paper you discounted, from 1875 up. 

A. I didn’t makeout a full list of all the paper we discounted from 
1875 up. Lean give you the total amounts the firm owed us at dif- 
ferent times from 1875. January Ist, 1874, they owed of accommo- 
dation paper about $22,000, that being paper of Dippold & Sons and 
Dippold, Sons & Goose, which was the name of their Louisville firm; 
in January, 1875, they owed, accommodation paper, $37,000; paper of 
Dippold & Sons and of Dippold & Sons, Louisville, $2,500 addi- 
tional: in January, 1876, at the date of the deed named in the bill, 
their line of accommodation paper was $40,000, and of paper of the 
Louisville house, $11,140. 

(). Is that all? 

A. Well, [ don’t appear to have a statement for January, 1877. I 
can give it to you, though, approximately. They owed us in Jan- 
uary, 1877, about $20,000 or $25,000 accommodation paper of the 
firm here, and $10,000 or $11,000 of the Louisville firm: that is 
about all, I guess, in January, 1877. 

Q. Well, in January, 1878 ? 

A. They owed us $17,500, accommodation paper—paper drawn 
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by Dippold & Sons and endorsed by John Dippold; in Jan- 
157 ~—suary, 1878, zbout $7,000 of the Louisville firm, and some 

thousands of other paper discounted for them, on which they 
were endorsers. 

Q. How much of that? 

A. I cannot give you the exact amount; didn’t figure it out to 
give that. 

Q. Can you give it approximately ? , 

A. About $20,000 or $25,000. Most of it was paid during Janu- 
ary, 1878. 

Q. How much did the firm of John Dippold & Sons or John Dip- 
pold owe your bank when they went into bankruptcy ? 

A. Their entire liability, including endorsements on notes which 
were not paid, was about $26,000. 

Q. You can state whether for two or three or four years preceding 
their adjudication in bankruptcy their principal account had been 
kept with your bank. 

A. Yes; the principal account. 

Q. Who was known in financial circles as the moneyed man of 
that firm of John Dippold & Sons? 

A. John Dippold. 

. You mean the old gentleman ? 

A. Yes; the old gentleman. 

Q. Was the fact of his ownership of real estate in Beaver county 
known ? 

A. Yes, sir; it was; it was so understood. 

Q. State whether in the January preceding the adjudication in 
bankruptey you had any conversation with old man Dippold with 
reference to his ownership of the property in the township of Econ- 
omy, in Beaver county, concerning which this bill is filed. 

A. I had frequent conversations with him regarding it, and the 
last one was in January, 1878, at the date of the renewal of one of 
their notes, at which interview he said to me that the property there 
was all in his own name except a little piece, which had some defect 
in the title and it was in his wife’s name, but the rest was all in his 
own name—the farm and all the property—and there was nothing 
against it. 

Q. Had you had any conversation with him prior to that time 
with reference to the value of that property ? 

A. Yes, sir; frequently. 

Q. What did he say with reference to that? 

A. He stated that he valued it at $500 an acre and at different 
values down, I think, as low as $200 or $250 an acre. 

Q. Do you remember when it was that he valued it at $500 an 
acre ? 

A. Well, I think that was before the panic, in 1873 or about that 
time, when real estate was very high. 

Q. And after that what valuation was put upon it? 

A. I bad so many conversations about it that Iam at a 
158 loss to say exactly, only that he frequently talked about 
mortgaging it and raising as much as $20,000 on the mort- 
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gage on his farm. He valued it highly enough to consider it good 
security for that much money. 

Q. How do you mean talked about mortgaging it? 

A. He talked about paying off all his notes by putting a mortgage 
on the farm, but still said he didn’t want to do it. He talked about 
borrowing money from the Economites. They were his next neigh- 
bors. 


Testimony of Mr. Clarke for the present suspended. 
Mr. Knox enters an objection to the testimony of this witness as 
incompetent and irrelevant. 


Epwarp R. Kramer sworn on behalf of complainants and ex- 
amined by Mr. Watson: 


(. You are cashier of what bank ? 

A. First National of Allegheny. 

Q. Did the firm of John Dippold & Sons have any discounts at 
your bank when they went into bankruptcy ? 

A. Yes, sir. 

Q. What was it, sir? 
A. It was a note for $2,500. 

(). Whose note? 

A. It was signed by J. Dippold & Sons. 

Q. To whose order ? 

A. To the order of W. B. Houston, first endorser ; steamer C. Me- 
Donald and owners, second endorser, and J. Dippold, individually, 
third endorser. 

Q. ‘To whom was the money paid on that note? 

A. Dippold & Sons. ) 

(. Did you still hold that note when they went into bankruptcy ? 

A. Yes, sir. 

Q. Had the firm of Dippold & Sons had any dealings with your 
bank prior to that? 

A. Yes. This same note had been discounted May 15, 1877, and 
renewed twice. 

(. Did they have any discounts before that with you ? 

A. Well, not immediately before it. They may have had some 
before, butif they had they had been paid. I could not say without 
referring to our books. 

Q. Did they keep an account with you ? 

A. No, sir. This was justan outside piece of paper. 

(. Were you individually acquainted with John Dippold ? 

A. Yes, sir. 
159) Q. Do you know on whose credit that note was discounted ? 
_A. It was done on the credit of John Dippold himself. We 
supposed he was very wealthy at the time. , 


Mr. Knox enters an objection to the testimony of this witness as 
incompetent and irrelevant. 
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Cross-examination. 
By Mr. Knox: 


Q. When was the original note discounted of which that was a 
renewal ? 

A. May 15, 1877. 

Q. Who were the makers and endorsers of that note ? 

A. Dippold & McDonald were the drawers; steamer Charlie Me- 
Donald and owners were the endorsers; note renewed by J. Dippold 
& Sons. 

®. At the next renewal who were the endorsers? 

A. The same drawer ; first endorser the same, and second endorser 
was J. Dippold individually. 

Q. That was all that was on the paper then? 

A. Yes, sir. 

Q. Third renewal you added Mr. Houston ? 

A. Third renewal drawers the same. We asked them for additional 
security and they gave us W. B. Houston as first endorser ; second 
and third the same as in preceding note. 

Q. Then John Dippold, individually, was not on that note at the 
time it was originally discounted ? 

A. No, sir. 

Q. At the time of the last renewal you thought additional en- 
dorsement was necessary, and you had Houston go on? 

A. Yes, sir.: 

Redirect examination. 


Q. John Dippold was a member of the firm of Dippold & Mc- 
Donald ? 

A. Yes, sir. 

Q. I understood you to say that Dippold & Sons got the proceeds 
of that note? 

A. Yes, sir. 


GEORGE R. Duncan was recalled. 
By Mr. WarTson : 


(2. On whose credit was the note of one thousand dollars, that you 
testified to, discounted ? 
160 A. On the credit of John Dippold, the old man, 


(Cross-examination. 
By Mr. Knox: 


Q. Who else was on that paper? 

A. W. B. Houston and Hugh Flanigan. 

(). Was the note an original note? 

A. Yes, sir. 

Q. Who received the proceeds of that paper ? 
A. Houston. 


Adjourned to meet, at same place, Wednesday, April 21st, 1880, at 
3.30 p. m. 
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ask: 


Wednesday, April 21, 1880.—Met at time and place appointed. 
Appearances: For complainants, Mr. W. S. Erskine; tor respond- 
ents, Messrs. Knox & Reed. 


I’. H. ANDERSON sworn, and examined by Mr. ErRsKINE: 


(). What business are you in? 
A. I am confidential clerk for J. S. Neill. . 
(). What business is J. S. Neill in? 
A. The coal business. 
(). Do you know John Dippold, of the firm of Dippold & Sons ? ‘ 
A. Yes, sir. 
Q. Did you do any business for them—your firtn of Neill? 
A. Yes, sir; we did business with them. 
Q. What was the nature of your business? 
A. We loaded coal for them. 
t . How long had vou been loading coal for them ? 
i A. Well, we had been loading off and on for them for two or 
three years before the bankruptcy. 
(). Did you have a running account with Dippold & Sons ? 
A. Yes, sir. 
Q. Did they owe you any money at the time of the bankruptcy ? 
| A. Yes, sir. 
; Q. How much ? 
A. Between seven and eight thousand dollars. 


Q. Did you know, in the capacity of confidential clerk for J. 8S. 


Neill, that John Dippold owned a certain property in Beaver , 
county ? . 
A. Well, that was always our impression. . 
161 Q. Did you load coal for hin and allow the firm of Dip- 
pold & Sons and John Dippold to have credit with your firm 

on account of the property in Beaver county ? 

A. Yes; that was one of the reasons. ° 

Q. Did you have frequent conversations with Jolin Dippold, the 
old man? 

A. IT had one conversation with him in regard to his property. 

(). With regard to this property ? 

A. Yes, sir. 

Q. Did he iead you to suppose at the time you had this conversa- 
tion with him that he was the owner of that property ? 

Objected to by Mr. Reed. 


Q. What did he say at that time—the substance of it as near as 
you ean recollect? 

A. Well, I met Dippold on the Monongahela House steps some 
two or three months before they went into bankruptey. In explana- 
tion of this I may say that Mr. Neill had got very much afraid of 
them, as they had been renewing a good deal,and Mr. Neill said to 
me just a short time before my conversation with Dippold that he 
didn’t think that he would load any more forthem. He was getting 
afraid of them; that we had enough of it. I met Dippold and from 
this conversation I was anxious to find out something about his 
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property. I was talking about my place and he was telling me 
} | about bis farm. He said he had a splendid farm there, and had 
¥ ) been building a good deal of fence that winter; said it was down at 
Baden. I knew where he lived; that was about all the conversation. 

I had not any doubt but what he owned the farm there. He just 
. talked about his farm. 

Q. Did you continue to load coal for him after that under the im- 
pression that he was the owner of that farm ? 

A. I can’t say positively whether we gave him any more after that 
or not. We have loaded coal for him believing that he owned that 
farm. 

Q. Whom did you regard as the solvent member of that firm ? 

A. John Dippold, the old man. We talked about it often. 

. How long before the bankruptey did this conversation at the 
Monongahela House occur? 

A. Well, two or three months before the bankruptcy. They were 
renewing a good deal at the time; that was why Mr. Neill and I 
talked about it. Mr. Neill was getting afraid. 


Mr. Reed objects to the testimony of this witness as incompetent 
and irrelevant. 


162 Cross-examination. 


By Mr. Reep: 


Q. Did he tell you what incumbrances there were on this prop- 
erty ? 
A. No, sir; he said nothing about that. 


Adjourned to meet, at satne place, Saturday, April 24th, L880, at 2 
o'clock p. m. 


SATURDAY, April 24, 1880—2 p. m. 
Appearances : None for complainants; Knox & Reed for respond- 
ents. | 
Adjourned to meet by agreement. 


Monpbay, May 31, 1880—3 p. m. 
Met, by agreement, at office of Knox & Reed. 
Appearances: Mr. D. T. Watson, for complainants; Messrs. Knox 
& Reed, for respondents. 


Cyrus CLARKE, Jr., recalled, and examined by Mr. Watson: 


Q. You have stated that in January, 1876, at the date of the deed 
concerning which this bill is filed, the line of discounts for Dip- 
pold & Sons at your bank was $40,000—about $40,000—and you 
have stated that they were indebted to your bank when they went 
into bankruptcy about $26,000. Do you know how the difference 
was paid, and ont of what moneys Dippold paid it, if he did pay it? 

A. Yes, sir; Ido. He owed us in January, 1876, or the firm of 
Dippold & Sons owed us on their own paper, endorsed by John 
Dippold, $40,000. The first note matured January 27,1876, at which 
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date it was not paid, but marked “ Held” on the discount book and 
marked “ Paid” on the 2d of February out of proceeds of a mort- 
gage which was negotiated by John Dippold on the property at 
Sewickley, known as Sharp MeDonald’s property. I had this from 
John Dippold at the time and from seeing the papers and making 
a note of it at the time. The property was held in John Dippold’s 
name up to that time, when they stated to me that he deeded the 
property to Sharp McDonald, and that it was Sharp who negotiated 
this money. 
Q. You are talking now about the Sewickley property ? 
163 A. Yes; in which Sharp McDonald now lives. The mort- 
gage was $10,000. Out of that they paid us $5,000; the note 

due January 27. ‘The next note matured on February 28, 1876: 
was marked “ Held” on the discount book until’ March 15, at which 
date it was charged to the account of John Dippold & Sons, and at 
which date there was credited to the account of Dippold & Sons, to 
offset the charge, the proceeds of a draft on Lander, of Louisville, 
$2,500, and a check of the Dollar Savings Bank on the Iron City 
National Bank for $7,831, which wasalso the proceeds of an additional 
mortgage, negotiated at the Dollar Savings Bank, upon Dippold’s 
coal works, through the instrumentality of Mr. Van Kirk, our vice- 
president. The next note, maturing March 23, 1876, was charged 
to the account of Dippold & Sons, and there was credited, to offset 
the charge, the proceeds of three coal notes drawn by Colher, Budd 
& Co., of Cincinnati, and by Montgomery & Co., of Cincinnati. 
The next note, for $10,000, maturing April 6, 1876, was renewed 
four months, and renewed continuously until the time of the failure 
The next note, maturing May 3, 1876, for $10,000, was renewed con- 
tinuously until February 11, 1877, when it was charged to their 
account, and a new note taken for $7,500, which new note was car- 
ried until the failure. That is the accommodation paper ; it left it 
at the time of the failure $17,500. The reductions were all made 
aus I have above stated. 1 did not state how the $2,500 on the last 
$10,000 note was paid. It was paid out of the proceeds of a suit 
which Dippold brought against the Pittsburgh, Virginia and 
Charleston Railroad Company for damages done to his coal works by 
their line running through his improvements. He compromised 
that suit for $8,500 about Sept. 26, 1876. The payments were $3,000 
cash, one note at six months for $2,750, and one at twelve months 
for $2,750, and it was out of this money that he was able to reduce 
our claim $2,500. 

Q. In 1876 and during that year was Dippold any time at your 
bank? 

A. Yes, sir. 

Q. Did he at any time during that year say anything to you 
about this deed to Philip Fable? 

A. He did not. 

Q. Had your bank any knowledge of it at all? 

A. None whatever. 

(. Mr. Dippold has stated that in January, 1876, when he made 
the deed to Philip Fable, that Philip Fable paid him $10,000 in 
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eash. I wish you would state whether you have examined your 
books to see whether at or about that time any deposit of that kind 
was made in your bank. 

A. I have examined our books and took off a transcript of the 
account from January Ist to May 16th, 1876. There is no deposit 

of any kind made which is not accounted for in other ways 
164. than bysmoney received from Philip Fable. I checked our 

account with our account as it is kept on Dippold & Sons’ 
books, and I find the entries correspond. 

(). Did you take Dippold & Sons’ books to see the account they 
kept there with your bank and then check that with your own 
account ? 

A. I took the transcript off our books first and went to Dippold 
& Sons’ books with it, and found every entry checked, and every 
credit that we have is charged on their books, and every item is 
explained as to what it comes from. 

(). Have you with you the books of Dippold & Sons? 

A. Yes, sir; they are here; the journal and the ledger. 

Q. Where did you get them ? 

A. In your office. 


The journal and the ledger were marked, respectively, Exhibits 
“A” and “B,” May 2l1st, 1880, W. Scott, by the examiner. 


Mr. CLARKE: I wish to correct a statement made above, as to the 
mortgage on Sharp McDonald’s property. I don’t know that I saw 
the mortgage given by Sharp McDonald or by Dippold, whichever 
gave it, but I knew of the transaction at the time, and knew that 
the money was borrowed from the firm of Evans, Dallas & Gilmore 
or one member of that firm. 

(. Are you a practical book-keeper? 

A. I think I am. 

(). Did you make an examination of the books that you have 
produced of Dippold & Sons to ascertain whether there were any 
dealings recorded in those books with Philip Fable,and as to whether 
any of this money that he says he got of Philip Fable could be traced 
in his books ? 

A. I don’t remember whether I looked—whether there was an 
account opened with Philip Fable, but I examined their bills pay- 
able account and checked off every note that was credited with 
having been paid for several months covering the period during 
which Dippold says he received the money from Fable, and I find 
the payments of the notes all accounted for otherwise than by money 
received from Fable. 

Cross-examined by Mr. Knox: 

Q. Are you in the habit of noting on the books of the bank the 
sources from which your customers derive money used to pay notes 
and obligations in the bank? 

A. No, sir; it is not customary; it is done now and then. 

165 Q. Had you any particular reason why it was done at this 
time in Dippold’s case? 

18—416 
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A. Well, the note I refer to was marked “ Held,” and whena note 
is held and paid afterwards there is usually some explanation. 

(). Well, with regard, say, to this compromise with the P., V. & 
C. R. R.Co., and application of the proceeds, through whom did you 
derive that information ? 

A. Dippold consulted me about the suit with the P., V.&C. R. Rh. 
Co. frequently while it was pending, and when the compromise was 
made he informed me of the fact and showed me the notes. 1 after- 
wards verified it by an inquiry at the P., V. & C. R. QR. office. 


Complainants rest, with the understanding, however, that if they 
wish they may call Mr. Dickson with reference to the books of Dip- 
pold & Son. 


And now, Saturday, June 25, 1882, by agreement of the parties, 
met at the oflice of IX nox WV Reed. 

Appearances: Mr. D. 'T. Watson, for the complainants, and Mr. 
H. W. Weir and Mr. P. C. Knox, for the respondents. | 


J. Suare McDona cp, called by respondents, sworn, and examined 
by Mr. Weir: 


Q. What is vour age? 

A. 1 am 39 years old, nearly—383 

. Where do you reside ? 

A. Sewickley. 

Q. What business are you engaged in now ? 

A. I am engaged in the coal trade now, chiefly. 

Q. Has that been your business for a number of years past ? 

A. Off and on. 

Q. Do you know Jolin Dippold ? 

A 3ehy ae. 

Q. The sons, John H., Jacob, Martin ? 

A. All of ther. 

Q. What relation is Mr. John Dippold, Sr., to you? 

A. My first wife was bis daughter; he was my father-in-law 

Q. What relation, if any, are you to Philip Fable? 

A. He married a Dippold, too. 

Q. Is his wife living ? 

A. Yes, sir. 

(). Your first wife is dead ? 

A. Yes, sir. 

(). Where did John Dippold reside in 1876? 

A. Near Baden, Beaver county. 

Q. Do you know the farm that he resided on then ? 
166 A. Yes, sir. ‘ 
Q. What business was he engaged in prior to 1876? 

. The coal business, and he was building bridges and tunnels 
for the railroad company ; chiefly in coal. 

Q. Do you know personally the farm that he lives on ? 

A. I know part of it; there is a good deal of hill land; I have 
been over it—hunted over it. 


- 
—_ 


> 
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Q. Will you state if you have anv personal knowledge of his 
borrowing any money from his son-in-law, Philip Fable, prior to 
1876? , 

A. Yes, I went to Louisville to negotiate a loan for him. 

-(. State the facts and circumstances of the negotiation. 

A. I went down there at Dippold’s instigation. I went to raise 
money there, and saw Mr. Fable,and Fable didn’t want at first to 
advance the money, but finally agreed to buy the property, and it 
resulted in a negotiation of that kind; he had already advanced 
Mr. Dippold some money. 


To Mr. Warson: I only know that from what he said and what 
Mr. Dippold admitted. 


Objection by Mr. Watson. 


Q. State, prior to the negotiation that you have referred to, if you 
have any knowledge of Mr. Dippold borrowing money from Mr. 
Fable; and, if so, from whom did you learn the fact? 

A. I learned the fact from Mrs. Dippold and from Martin Dip- 
pold, who was then at Louisville, and | learned it from Mr. Fable ; 
he told me that when I went there. 

(). What amount ? 


(Objection by Mr. Watson to any testimony based on the declara- 
tions of either Fable or Dippold to witness.) 


A. About ten thousand dollars, to my knowledge now. 

Q. State what knowledge you have of Mr. Dippold wanting to 
borrow a further sum from Mr. Fable. 

A. Mr. Dippold wanted me to go down and see Fable for him ; he 
was wanting to raise a good deal of money, and the property at Se- 
wickley was sold at that time; and I was then not actively engaged 
in any business, and was discounting paper and raising loans in dif- 
ferent ways; that was before the date of the deeds. I can’t just fix 
the date now, but it was before the date of the deeds. 

Proceed und state all the facts and circumstances of that nego- 
tiation with Mr. Fable for Mr. Dippold and what it resulted in. 

A. I spent a day or so with Mr. Fable, and he said he had ad- 
vanced $10,000 to them now—— 

167 (Objection by Mr. Watson to Fable’s declaration.) 


Well, it resulted in his agreeing to take the property at $28,000. 
I cannot give vou all the details, if that is what you want; there 
was a good deal of trouble about the thing. 

Q). In what w av did it result in Mr. Fable taking the property ? 

A. I came home and told Mr. Dippold, and the deeds were made 
out, and Mr. Fable came on and settled up the transaction. 

Q. State what Mr. Fable agreed to do while in your negotiation 
with him. 

He agreed to buy the property outright for $25,000. 
@. On what terms? 
A. He was to pay $10,000 more in cash and the other was to be 
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notes. I have now forgotten that, but I think the notes were divided 
up. I filled them up myself, but I don’t know the time. I think, 
maybe, it was a year. 

Q. What part of the $28,000 was paid cash and what part notes? 

A. There was $10,000 that he had received before | knew any- 
thing about the transaction. He paid him $10,000 more and the 
balance was $8,000 of notes. 

. How many notes were the $8,000 divided into, if you remem- 
ber? 

A. I don’t remember. I think there was two or three, perhaps 
four, of them. I think, maybe, they were drawn at four and six 
months—I don’t mind about that. I think the object was to get as 
much money as possible from Mr. Fable. Some of them were made 
at four months and others longer. 

Q. You communicated Mr. Fable’s proposition to Mr. Dippold, 
did you? 

A. Yes, sir. 

(. What did Mr. Dippold agree to do? 

A. Well, he agreed to sell him the property at $28,000, and he 
gave me the old deeds to get the new ones drawn by. 

Q. State whether the property consisted of two parts or one part. 

A. There was two parts—two tracts of land. One was a large 
tract and the other was the homestead where he lived there. 

Q. What did Dippold request you to do when you informed him 
of Mr. Fable’s offer? 

A. He requested me to get deeds made out again Fable came up. 

Q. Did you have the deeds prepared ? 

A. Yes, sir; I had the deeds prepared and had them acknow!l- 
edged. Mr. Fable agreed to come up in a day or two. 

(. By whom were they written ? 

A. They were written by young Jake Dippold. I was present 

when they were written. | 
168 Q. Under whose direction gnd supervision ? 

A. Under my own, I think; possibly one of them may 
have been written by me(examining papers). They are ‘written by 
Jake Dippold. 

Deed dated January 22, 1876, shown witness. 

Q. State whether that is one of the deeds that you directed to be 
made out in pursuance of the negotiations between these parties. 

A. Yes: this is one of the deeds. 

(Paper marked by the examiner “ Exhibit A. 6—24—'’s2. W. 
Scott.) 

Q. Before whom was it acknowledged ? 

A. Frank Smith, a notary public. 

Deed dated January 26, 1876, shown witness. 

Q. State who filled out the body of that deed. 

A. The body of this deed was filled out by Jacob Dippold, and it 
was acknowledged before Frank Smith. This is for the larger tract 
of land. 
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(Paper marked by the examiner “ Exhibit B. 6—24—’82. W. 
Scott.”) | 


Q. Are these the deeds that were prepared in pursuance of the 
negotiation of sale and purchase to which you have referred ? 


(Objection by Mr. Watson to the question as leading.) 


A. Yes, sir. 

(). Where were they prepared ? 

A. I don’t know. whether these deeds were written here or in Se- 
wickley ; I don’t remember where they were prepared. They were 
acknowledged at Sewickley. I took Frank Smith down there and 
Mr. and Mrs. Dippold came up to my house, I think. 

Q. Were they acknowledged on the date that the acknowledgment 
bears date ? 

A. Yes; I would suppose so. 

Q. How long after that was it until Mr. Fable came up from 
Louisville ? 

A. Well, it was but a short time; I don’t think it was that same 

day. The object was to have these deeds ready again he 
169 would come. I don’t know whether it was that day or the 
next day, but very shortly afterwards. 

Q. Where did he and Mr. Dippold meet first after he came up? 

A. We met there at our house. I think Mr. Fable and his wife 
came there for tea, and Mr. Dippold came there, too, to settle the 
transaction. 

Q. State what transpired when they met there in reference to the 
sale and purchase. 

A. When they met there they concluded it. Mr. Fable paid over 
some ten thousand dollars in money, and notes for eight thousand 
dollars, I think. There was $10,000 had been paid before. 


Mr. Watson: 

Q. Do you know that of your own knowledge? 

A. Yes. Well, I don’t know only what they both said. 1 know 
it in a way, too, from other business connections at Louisville. I 
know that Martin Dippold had sold some coal to Mr. Ford, and 
they had used that paper and Ford had failed, and the firm there 
had to meet it, and they used the money that they got from Fable 
to do that with. That was the way it came to my knowledge in the 
first place. That was the first $10,000. There was never any ques- 
tion raised about it by the parties. Of course, I didn’t see the money 
paid. 

Q. How much money was paid on the day that the deeds were 
delivered ? 

A. $10,000. 

Q. By whom was it paid and to whom? 

A. It was paid to Mr. Dippold by Philip Fable. 

(). In your presence ? 

A. Yes, sir: and I filled out the notes for the balance, but I don’t 
remember the time of those notes now. It is a good while ago. 

QQ. What kind of money was it? 
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A. Greenbacks; paper money. 

Q. ‘To whom were the deeds delivered and by whom? 

A. They were delivered to Mr. Fable by me or Mr. Dippold 
The deeds were in my possession until he came there. After they 
were acknowledged I locked them up in the bookcase until they 
came there, and I delivered them either to Fable or to Dippold ; 
but Fable got the deeds, at all events. 

Q. Who was present at the time? 

A. Weil,I don’t know. I know we three were there—Mr. Dippold, 
Mr. Fable, and myself, and I think possibly Mrs. Dippold may have 
been there, and Fable’s wife, but I am not certain as to that. They 
were there, off and on, a great deal; nobody else that I know of now. 

(). How soon after that did Mr. Fable return home? 
170 A. That I can’t remember; [ was not taking any account 
of that. 

(). State what he did with the deeds. 

A. He took them with him at that time when he went home. 

(). State what you know about the deeds afterwards. 

A. The deeds were returned to me to be recorded. 

Q. By whom? 

A. By Mr. Fable. 

(). How long after that? 

A. I can’t just give you the time, but it was a long time. I got 
them some time, probably six or eight months, before Mr. Dippold 
failed, but I didn’t record them at that time. I neglected to do so. 

Q. How soon after Mr. Fable returned home did he send you the 
deeds back ? 

A. That was a long time; possibly a year or more. 

Q. When you met there and the purchase and sale was concluded 
you say the deeds were delivered to Mr. Fable. What did he do 
with them ? 

A. He took them home with him. 

(). When did you next see the deeds ” 

A. He sent them to me for to record some time afterward—a good 
while afterward—probably over a year; I can’t remember the time 

(). What did he serd them to you for? 

A. To be recorded. 

(Q). Did you have them recorded ? 

A. I didn’t just then; I laid them on the safe; I neglected to do 
it, and the fact of the matter was I didn’t record them until Mr. 
Dippold was about failing. Then I was seared at what I had done 
and I sent voung Whitsell down to record them—Frank Whitsell, 
a young attorney from Sewickley. 


Adjourned to meet Monday, June 26th, 1882, at 10 a. m., at office 


of Knox & Reed. 
W. SCOTT, Examiner. 


And now, Monday, June 26, 1882, at 10 a. m., met at office of 
Knox & Reed, and without further proceeding adjourned to meet 
at same place, Tuesday, June 27, at 3 p. m. 


4 
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And now, Tuesday, June 27, 1882, met at 3 p. m., pursuant to 
adjournment. 


171 Appearances as at last hearing—Mr. Watson, for plaintiffs ; 
Messrs. Weir and Knox, for defendants. 


J. SHarep McDonatp resumed the stand and was cross-examined 
by Mr. WATSON : 


Q. What business were you engaged in in January, 1876 ? 

A. Well, I think we were just commencing the jetties then. I 
was in coal, too. 

Q. Please state with whom and in what capacity. 

A. I was in the coal trade by myself, I guess, in 1876. I don’t 
think we commenced the jetties till 1877. 

Q. Had you then been discharged in bankruptey ? 

A. Yes, sir; I was discharged in 1875. 

Q. Do you remember what time of year? 

A. I think it was August, 1875; I have now forgotten. 

(). You had been a member of what firm ? 

A. I had been a member of tne firm of D. A. & J.S. McDonald. 

Q. Do you now remember the date of the application in bank- 
ruptey of John Dippold ? 

A. No, sir. : 

(). Well, it was the day after this deed was recorded, was it not— 
this deed that I now hold in my hand, to Philip Fable, which was 
recorded February 16? 

A. Well, it was very soon after that, I know, because I met you 
and Mr. Barton and some other parties in C. B. M. Smith’s office ; 
they were trying to get them in, and I came there at somebody’s re- 
quest, and thought I could persuade young John Dippold to file a 
petition, and there was some talk between you and Mr. Barton and 
myself in regard to that matter, and then I sent these deeds down 
to have them recorded. 

Q. You say they were executed in January, 1876? 

A. Yes, sir. 

(. They were recorded two years afterwards—the day before Dip- 
pold filed his petition in bankruptcy ? 

A. I suppose that appears by the paper; yes, that is correct. 

Q. How long had you had possession of them prior to the time 
they were recorded ? 

A. It may have been three months; I am not certain about that. 

Q. Might it not have been longer ? 

A. No; I don’t think so. I have been trying to trace that in my 
mind. 

Q. Where were they prior to the time that you got them ? 

Fable had them. 
. Whereabouts had he them ? 

A. I don’t know that; I know he sent them to me. 
172 Q. How did he send them to you ? 

A. I think by mail. 

Are you certain of it? 


oy 
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A. I am not positive whether he sent them by mail or by some 
parties coming up. 

Q. Did he send them by registered letter, do you think ? 

A. No: I think not. 

Q. Can you recall now whether it was by mail or express, or by 
some person who brought them up? 

A. I think I had been to the jetties, and when I came up home 
on a visit I think probably those deeds may have been handed to 
me by my clerk. 

Q. Who was then your clerk ? 

A. A little fellow by the name of Went; I am only giving you a 
theory about them ; his first name is Fred; | don’t know where he 
is now; I saw him a few days ago on the street. 

Q. Were the deeds then in an envelope ? 

A. I think they were—yes, sir. 

Q. Had they any post-marks on them ? 

A. That is going into the thing a little deeper than I know. | 
know I got those deeds from Philip Fable, but all the details I 
can’t remember. Whether [ got them by mail or whether they 
were there that time | came up I can’t just tell you. 1 paid ho 
attention to that. 

(. Do I understand you to say that you don’t know how the 
deeds got from Louisville to Pittsburgh ? 

A. No; I donot. I could give you a theory how I suppose they 
came. 

Q. Can you give us when it was you got the deeds from your 
clerk? 

A. No; I can’t give you that, as to the date. I may have had 
them three months or two months. | 

Q. You think you had them no longer ? 

A. No; I know I hadn't. 

(). What did you do with them when you got them ? 

A. I put them in the safe there. 

Q. Where? 

A. In the office; Dippold’s safe. We had our offices together and 
had one safe. 

Q. With whom were you then in partnership ? 

A. With John Dippold, in the jetties ? 

©. Who else ’” 

A. Nobody else. 

®. What was the name of the firm? 

A. Dippold & McDonald; it was composed of Jolin Dippold and 

mvself. 
173 Q. Did you have any conversation with John Dippold 
about the deeds ? 

A. I think I did. 

Q. At the time you received them ? 

A. Yes, sir. 

Q. Please give us what that conversation was. 

A. Mv impression of it is that Dippold didn’t want me to record 
the deeds. 
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Q. Why not? 
A. He said it would interfere with him in borrowing money. 
Q. Did you agree with him not to do it? 

A. That was one reason. ‘There were two reasons. If vou want 
me to give them I will. It may affect me a little, but | want to tell 
the truth and the whole tauth. I had been sending Dippold a good 
deal of Eads’ paper and a good deal of money, and that time when 
| came home I found out there were some notes out of Dippold & 
McDonald’s. I saw him about this thing, and he said the concern 
was in trouble, and he asked me to use some of this Eads paper; 
said he had used some of it at the Tradesmen’s Bank. I objected, 
but it went on in that manner, and I didn’t wish to record those 
deeds and hurry this thing on Dippold, because I wanted to get my 
own matters straightened. I held them just as long as I could,and 
then I hurried them off and had them recorded. 

Q. You held them so that yu would not interfere with Dippold’s 
credit in the banks in Pittsburgh ” 

_ A. That was one reason; another was that I thought it would 
bust him. I wanted to get my own matters straightened; that was 
my idea of it. 

Q. How did you come to record them the day you did? 

A. I was afraid I would get into trouble with Fable. I had had 
them three months and hadn’t recorded them ; so I told Whitsell to 
go right down and not come back without having it done, and I 
guess he paid extra for getting them recorded at once. 

Q. At the time you sent them down did you know that Dippold 
was insolvent? 

A. I knew that you and other parties were trying to force him 
into bankruptey. 

Q. Did you know that he was insolvent? 

A. I don’t believe to-day that he was insolvent. 

Q. Did you know he was unable to pay his debts” 

A. I knew he was in trouble. 

Q. Did vou know there were legal proceedings in bankruptey 
commenced against him? 

A. Yes; you told me that. 

Q. What other firm was Dippold a member of at this time ? 
174 A. The firm in Louisville, the coal yard there. The name 
was Dippold & Sons. He and his boys, I think, were all 

In it. 

Q. He and what boys”? 

A. I think all his boys, except probably Fred. 

(). Give us the names. 

A. Johnand Martin and Jacob. The younger boy was not of age. 

Q. What was the capital stock of Dippold & McDonald ? 

Witness: A. I don’t believe he (Mr. Watson) has any right to 
know that. 


Mr. Weir: Objected to as not proper cross-examination, and the 
witness instructed not to answer. 
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At the request of plaintiffs’ counsel question repeated to witness 
by the examiner. 

Witness: I say it is none of his business. I don’t think he has 
any right to ask that question in this case, and I don’t propose to 
answer. 

(. Who owned the steamer Charlie McDonald in January, 1876? 

A. I don’t know who owned her then. I owned her at one time. 

Q. Who in January, 1876,owned the steamer Charles McDonald ? 


Objected to by Mr. Weir as not proper cross-examination and as 
irrelevant. 

A. I don’t know now without referring to the papers. 

Q. Do you mean to swear that you didn’t? Who then owned or 
had interests in the steamer Charlie McDonald ? 

A. I can’t tell without referring to the papers. 

Q. Did John Dippold own her? 

Objection by Mr. Weir. 


A. He either owned her or I did. I bought her from him. I 
don’t know the date without the papers. 

Q. When did you record the bill of sale? 

Objection by Mr. Weir. 


A. The same answer applies. I don’t know that without referring 
to the papers. 

Q. Did you record it before bis bankruptey; and, if so, how long ? 

Objection by Mr. Weir. 

175 A. I recorded it the dav I bought her, whenever that was. 
(). How many barges that formerly were owned by Dip- 
pold did you own after Dippold went into bankruptcy ? 

Objection by Mr. Weir. 

A. I am not being examined in that case now. I don’t propose 
to allow you or any other man to open a case that has been gone 
over three or four times already. If you propose to examine me on 
this Dippold matter you can do it. 

Q. You decline to answer the question with reference to your con- 
nection with the property of John Dippold ? 

A. Yes; I do. 

Mr. Werr: We object to all questions on this subject as not proper 
cross-examination, immaterial, and irrelevant. 


Q. What did you contribute to the partnership stock of Dippold 
& McDonald” 


Objection as above. 


A. I decline to answer that on the same grounds. 
Q. Will you tell us what Dippold contributed ? 


Objection as above. 
A. I don’t know that now. I could not tell you if I wished. 
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Q. Did he contribute the steamer Charlie MeDonald and any 
barges ? | 


Objection as above. 


A. No, sir; he did not. 
Q. Did he contribute any barges? 


Objection as above. 


A. I believe he did, sir. 
Q. Do you know how many? 


Objection as above. 


A. No, sir; I do not. 
Q. Can you tell us this—the day that Dippold was adjudged 
176 a bankrupt how many of the steamers and barges that John 
Dippold or Dippold & Sons had owned did you own ? 


Objection as above. 


A. I want to answer a part of that question. I didn’t own any of 
the barges that belonged to Dippold & Sons. I owned that which 
belonged to Dippold & McDonald and own them to-day. 

Q. How many of the barges and steamboats that Dippold was 
formerly interested in did you own after his adjudication in bank- 
ruptcy ? 

Objection as above. 


A. I took charge of all the property of Dippold & McDonald, con- 
sisting chiefly of barges. I don’t know how many. I could not 
give you about how many. Not twenty. It may have been a dozen 
of Dippold & MeDonald’s burges. I don’t know about that now. I 
could tell by reference. 

Q. What about any steamboats ? 


Objection as above. 


A. I had no steamboats of John Dippold. I made a mistake, I 
didn’t keep one. I had none of Dippold & MeDonald’s; they had 
no steamboats. 

Q. The day he was adjudged a bankrupt you were the owner of 
the Charlie McDonald ? 


Objection as above. 


A. Yes: and had been for a long time. 
Q. What other steamboats, if any, were you the owner of that he 
had been interested in? 


Objection as above. 


A. Not any. | | 
Q. What did you pay Dippold for the Charlie McDonald ? 


Objection as above. 


A. I will not answer that. 
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Mr. W1eER to witness: 


Unless you are so directed by the court, is that what you 
mean ? 


177 Q. Who is living on this farm described in the Fable 
deeds? 
A. I think Dippold is. 


Q. You know he is? 

A. No; I really do not. I have not been down there for a couple 
of years. 

Q. Has there been any change in the possession of the property 
since this deed was made, in 1876? 

A. No; I don’t think there has been any change whatever 

Q. Dippold is still living on it? 

A. Yes, sir. 

2. Has he paid Fable any rent? 
\. I] don’t know a thing about that. 

(. How much, if any, money did you see paid by Fable to John 
Dippold ? 

A. $10,000. 

Q. In what kind of notes was it paid ” 

A. It was paid in money. I don’t know the kind of notes; don’t 
know the size of the notes; don’t know whether there were any $500 
or $1,000 notes among them. : 

(). Was it a large pile of money ” 

A. My impression is that it was. They may have been large 
bills. That is mere theory. 

(). Did you count the money ? | 

A. I would not be certain about that. I have no recollection 
about it. I only fix the amount by settling up the transaction. 

Q. Then you don’t know that there was $10,000 ? 

A. I know it just like that—from talking with them about it be- 
fore. I saw Dippold count it. 

Q. Did you follow him ? 

\. No. 

Q. Then you can’t say there was $10,000 paid, can you ? 

A. Yes; I am firmly convinced of that fact. 

Q. How, if you didn’t count it or follow him when he did count it? 

A. That often occurs, don’t it? You see money paid over and 
transactions going on and know how much is paid. 

(). Without counting it or following any one else count it? 

A. That’stootechnical. Well, the supposition is there was $10,000 
paid. [seen the money pass between them, and am firmly con- 
vineed there was $10,000 there. 

(). You are not able to tell the size of the bills? 

A. No, sir. 

Q. And you didn’t follow any one else in counting it ? 

A. No, sir. 

Q. What did Dippold do with the money when he got it ? 

A. That’s too rich for my blood. I can’t tell you that 
178 Q. Where did he put it ? 
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A. I can’t tell you that. 
Q. Did he put it in his pocket-book ? 
A. I suppose so. I can’t tell where he put it or what he did with 


Q. Did he leave it at your house? 

A. Oh, no; I would have got it, you know. 

@. When did he leave your house ? 

A. That is a hard question to answer. I can’t place all those 
things. 

Q. What time of night was it? 

A. I think it was daytime. I don’t think any of them stayed all 
night there. The others left about six. 1 think we probably went 
down in the noon train, maybe at one o'clock. 

Q. Who went down ? 

A. Myself and probably Mr. Dippold. 

Q. Was Fable there when you got there? 

A. I don’t now remember how that was. Fable was there, and 


' Dippold was there, but how they got there I can’t tell you. 


q. Had you seen Fable in town ? 

A. I don’t know that either. 

(. Did you have any appointment with Fable ? 

A. Yes; I think so. I don’t know whether he came or whether 
it was Dippold. 

Q. Why did you go to your house? 

A. The deeds were there. I can’t tell you any particular reason 
whi. 

Q. You went down from the city to your house ? 

A. Yes; I suppose because—I don’t think I can give you any 
reason why that was. I know the reason why the deeds were ac- 
knowledged there was that Mrs. Dippold didn’t come to town. 
Frank Smith went down. 

Q. When was that? 

A. It is on the deeds. 

(. How long before Fable being there was it that the acknowl- 
edgments were taken? 

A. As I have stated on Saturday last, the arrangement was made 
to transfer and sell the property to Fable and the transfer, being 
made, was to be ready when he came up, and I had Smith go down 
there and acknowledge the deeds. Whether it was that day or two 
or three days after that he came I can’t remember. 

(). Fable wasn’t there the day Smith was there, was he? 

A. No, sir; I don’t think he was. 

Q. How far is your house from Pittsburgh ” 

A. About 13 miles. 
179 Q. Did Fable go up to town that night? 
A. That I don’t know. 
Q. Did Dippold and Fable go away together? 


A. That I don’t know. It is too long to remember those things. 


If that had occurred three or four weeks ago a man might tell. 
(). The trouble is your recollection is very good on one side and 
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very bad on the other. Did you say anything to Dippold at the 
time with reference to the use of this money ? 

A. Dippold wanted to raise a good deal of money-—— 

Q. Did you say anything to him at the time about the use of this 
monev that Fable paid to him? 

A. How he should use it, do you mean? 

Q. Did you say anything to him about the use of the money at the 
time ? 

A. I don’t understand the question. 

Q. I ask you what, if anything, did you say to Dippold at the 
time that Fable paid him this money about the use of this money 
by Dippold ? 

A. I don’t know that I said anything to him. 

(. No conversation ? 

A. They had notes to pay. Hehadsunk some eoal and had given 
notes for that. 

How long before had they sunk a tow of coal ? 

. I suppose 90 days, perhaps. 
a Where were the notes that were maturing? 
[ don’t know. 
a Who had the notes been given to? 
. The parties that loaded the coal. 

= Who were they ? 

A. I don’t know. 

©. Where had the notes been discounted ? 

A. I don’t know that. Lonly know what I done and why I done 
if. 

Q. After the money was paid by Fable to Dippold and the deed 
delivered, when did you next hear about the deed at all ? 

A. That was when I got the deeds after returning up from the 
jetties ; the next time I heard about them. 

©. Never heard of them at all till that? 

A. I don’t think I did. 

(. At the time the deeds were delivered was there any other 
paper signed between Fable and Dippold ? 

A. Yes: there was. When these deeds were made and the trans- 
action concluded, there was a quibble between them. Dippold 
claimed the privilege of repurchasing the property within two years. 

Q. Upon what terms ? 

A. By paying him back the money that he gave him _ with inter- 

est on it. 
180 . Was there any paper to that effect? 
A. I think there was,sir. That was made the day the deeds 
were delivered. 

. Who wrote that? . 

A. Iam not certain whether I wrote it or whether Fable wrote it. 

Q. Was it part of the same transaction—done at the same time? 

A. Yes; at the same transaction. 

Q. Give us, as near as you can, what that paper was. 

A. Well, it was an agreement that Fable was to resell the property 
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to Dippold upon repayment of his money and interest within two 
years. 

Q. Do you know what became of that paper? 

A. I never seen it afterwards. I forgot it until the thing came up 
from some circumstances that led me to believe that maybe Dippold 
had repaid Fable out of Dippold & McDonald’s money, and that was 
the reason | put him on the stand—to see about that. 

Q. Was that paper signed by Fable? 

A. Yes; I think so. 

Q. Was it signed by Dippold ? 

A. I don’t think it would be signed by Dippold. I think Dippold 
took the paper. 

Q. You think, then, it was a paper signed by Fable? 

A. Just a mere slip. I think Fable agreed to reconvey him the 
property when he would pay him back the money and the interest 
on it—within two years; something like that. 

Q. Anything said at the time with reference to recording these 
deeds ? 

A. I don’t remember. 1 don’t think there was. 

(). Did Fable sav anything at the time about recording them? 

A. I don’t think he did. 

Q. Did John Dippold? 

A. I don’t think he did. I will tell you: The same day that he 
sold that property I purchased a piece of property, and I was some- 
what engrossed in my own transactions. 

Q. What piece did you purchase that day ? 


(Witness produces deed and hands it to Mr. Watson.) 


A. This is the deed for it, dated Jan. 24, 1876, acknowledged Jan. 
26, 1876, recorded in Pittsburgh Jan. 31, 1876, in Deed Book, Vol. 
300, page 111. I know that my deed was straight, and I had no 
reason to believe the others were anything else, and have not up to 
thisday. Dippold and McDonald’s matters turned out so badly that 
[ thought maybe he might have repaid Fable for this, and I wanted 

to find him out, and I put him upon the stand. 
181 Q. Did you pay Dippold $18,000 that day ? 
A. I don’t think I did. 

Q. How much did you pay him tiat day ? 

A. I don’t think that enters into the question. 

Q. Do you decline to answer that? 

A. Yes. 

Q. Do you decline to state how you paid him the $18,000? 


Objection by Mr. Knox, because witness voluntarily produced this 
deed to refresh his memory as to a date, and any examination with 
reference thereto is irrelevaut and not proper cross-examination. 


Q. Do you decline to state how you paid the $18,000? 

A. It is nearly answered now. The money was not paid down 
there at all. That money was got from the Fifth National Bank. 
A mortgage was given, and Mr. Arthurs and Mr. Gilmore raised the 
money and paid him, and it was all paid. 
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Q. Do you intend to explain the payment of the $18,000 that way, 
or do you decline to answer the question ? 

A. I don’t think there was any of that money paid him down 
there—in fact I know there was not. 

Q. Was this deed delivered to you down there at the time” 

A. That may have been done before. It was acknowledged on 
the same day with the Fable deeds, and that may have been closed 
up before Fable got there. I guess Mr. Clarke could furnish the 
date of that. I think it would show that he received that money. 

Q. Can you tell the date? 

A. I cannot. 

Q. Is there anything by which you can tell the date you went 
down to Louisville to see Fable ? 

A. Nothing, except that it was before those deeds. 

Q. Was Fable a man of capital—means? 

A. Yes, sir. 

Q. Do you think him very wealthy ? 

A. Yes, sir; I doto-day. 


Mr. Watson: I[ have no more questions. 


Redirect examination. 
By Mr. Knox: 

Q. You say that after Fable had sent you those deeds to be re- 

corded you held them for some time? 
A. Yes, sir. 

182 @. Did Fable instruct you to hold them ? 
A. No, sir. 

(). Did you write and tell him that you were holding them ” 

A. No, sir; I took that responsibility. 

Q. He knew nothing about your holding them there ? 

Objected to as leading. 

A. He didn’t know a thing about it. I hurried them off after 
holding them, as I have stated. 

Q. After you had met Mr. Watson, Mr. Barton, and some vther 
gentlemen, who were trying to put Dippold into bankruptcy, in C. 
B. M. Smith’s office, you became alarmed and went and recorded 
the deeds. Is that correct? 

A. Yes, sir. 


Cross-examination. 
By Mr. Watson: 


Q. Did Philip Fable send you a letter about recording these 
deeds ” 

A. I think so; at the time I got them, I think there was a letter 
came with the deeds. 

©. Where is that letter ? 

A. I will swear [ don’t know. 

Q. Did you file your letters? 


a ve 
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A. Ido now; I didn’t then. I was in no particular place long 
enough to file them. 


Adjourned to meet again, by agreement, if plaintiffs wish to intro- 
duce further testimony, defendant resting with the foregoing. 


Nov. 25, 1884.—No further meetings were held after the one last 
above mentioned, and the foregoing testimony taken before me as 
examiner is now filed pursuant to the request of the parties. 


W. SCOTT, Examiner. 


183 Deposition of Frank W. Smith, 


Produced, sworn, and examined before me this 6th day of April, A. 
D. 1885, at the office of Frank W. Smith, Esq., No. 93 Diamond 
St., Pittsburgh, Penna., between the hours of three and five p. m., 
by virtue of the annexed special agreement. 

FLORENCE C. MILLER, [seat.] 
Notary Public. 


FRANK W. Smira, a witness, being produced on the part of the 
defendants in pursuance of the foregoing agreement of the parties, 
deposed as follows, after being duly sworn: 


(). What is your age, residence, and profession ? 

A. Thirty-three; Pittsburgh ; attorney-at-law and notary public. 

(. How long have you been a practicing attorney and how long 
a notary public? 

A. I have been a practicing attorney since the summer of 1877 
and a notary public for two years before that. 


Defendants’ Exhibit “A,” being deed of John Dippold and wife to 
Philip Fable and wife, shown to witness. 


(). State whether or not this deed was acknowledged by John 
Dippold and wife before you as a notary public. 

A. It was. 

Q. State when and where it was so acknowledged. 

A. It was acknowledged before me at the residence of J. Sharp 
McDonald, in Sewickley, Allegheny county, Penna., on the 26th day 
of January, 1876,in the afternoon, by John Dippold and Annie 
Dippold, his wife, who came up from Baden and met me at Mc- 
Donald’s house pursuant to a previous arrangement. The reason 
they came to McDonald’s was that Baden, the place that they lived, 
was in Beaver county, and i had doubts as to my authority to take 
an acknowledgment outside of Allegheny county. 


Defendants’ Exh‘ bit “ B” also shown witness. 


Q. State whether or not you also took the acknowledgment of the 
grantors to that deed. 
A. I did. I took the acknowledgment of John Dippold 
184 and Annie Dippold, his wife, at the residence of J. Sharp 
McDonald, in Sewickley, Allegheny county, Pa., on the 26th 
day of January, 1876, the time the acknowledgment bears date. 
20—416 
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Cross-examination. 
By W.S. Prer, Esq., on the part of the plaintiffs: 


Q. How are you enabled to state that you took the acknowledg- 
ments to these deeds on the 26th day of January, IS76? 

A. Because it is my invariable rule to date any acknowledgment 
[| may execute on the day they are executed, and also because I have 
a distinet recollection of taking the acknowledgment to these par- 
ticular papers. 

(). You don’t keep any record of your acknowledgments, do you? 


A. No, sir. 
(). Who employed you, Mr. Smith, to take these acknowledg- 
ments” 


A. lam not certain who employed me. Sharp McDonald was a 
client of the office at that time, and my recollection is that my ar- 
rangements were made with him to go to his place, but whether he 
or Mr. Dippold paid me I don’t know. 

Q. You say McDonald was a client of the office at that time; who 
do you mean he was a client of? 

A. C. B. M. Smith—my father. 

(). Was this arrangement with you to take these acknowledg- 
ments made pursuant to your father’s advice ? 

A. | don’t remember. 

@. Did you know John Dippold and his wife at that time? 

A. I knew Jolin Dippold, but I believe it was the first time I had 
ever met his wife. 

(). How long had you known John Dippold at that time? 

\. Lam unable to say; I don’t know. 

). lad you seen John Dippold often before that time? 

\. I had seen him occasionally ; | cannot say how often. 

) Where bad you been accustomed to see him ? 

A. My recollection is that I had seen him in my father’s office. 

(). Wasn't he a chent of your father’s ? 

A. I think not at that time. ‘The first positive recollection I have 
of Dippold being a client of the office was when Dippold & Sons 
went into bankruptey, which, I think, was after my father died,and 
my father died in 1877. Ile was never in the office after February, 
1577. 

Q. Baden and Sewickley are both on the Fort Wayne railroad, 
are they not? 

A. Yes; they are. 
185 (. Would it not be just as easy for the Dippolds to have 
come to Pittsburgh as it was for them to go to Sewickley ? 

A. I don’t know. . 

Q. Did Mr. McDonald, at the tinie he employed you to go to his 
house, say why they would meet you there instead of coming to 
your office ? 

A. The only reason that was given, as I recollect, was trat it 
would be more convenient for Mrs. Dippold. 

Q@. She was in good health, wasn’t she? 
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A. I made no inquiries on the subject; my recollection is that 
she was rather elderly. 

Q. Whereabouts in Sewickley did MeDonald live ? 

A. He lived between the railroad and the river, a short distance 
this side of the Sewickley station. 

Q. You say these deeds are in your handwriting ? 

A. Yes. 

Q. Is the consideration in your handwriting, too ? 

A. Yes. 

FRANK W. SMITH. 


I hereby certify that the above witness was duly qualified and 
examined at the time and place stated in the above caption and 
subscribed his deposition in my presence. 

FLORENCE C. MILLER, [seat.] 
Notary Public. 
Filed April 10, 1885. 


Deposition of Frank W. Smith, 


Produced, sworn, and examined before S.C. McCandless, on Wednes- 
day, June 17th, 1885, at 2 o’clock p. m., at the clerk’s — of afore- 
said court, in the city of Pittsburgh, in said district, in pursuance 
of an order of same date and by agreement of the parties in in- 
terest. 


Present: James H. McCreery, Esq., solicitor for assignees; H. W. 
Weir, Esq., solicitor for respondents. 


FrRaNK W. Smiru, being duly sworn, was examined by Mr. 
McCRreery : 


Mr. Smith’s testimony is recorded as follows: 


186 1 Q. State whether or not you made a deposition in this 
case on the 6th day of April last. 


Deposition handed to the witness. 


A. I did. 

2 Q. State whether or not at that time papers marked Exhibits 
“A” and “ B” (and now shown to witness) were submitted to you for 
identification. 

A. They were. 

3 Q. In that deposition did you state that the Exhibits “A” and 
“ B,” as shown you, were written by you? 

A. The question was asked me, “ You say these deeds are in your 
handwriting?” to which I replied,“ Yes.” “Is the consideration 
in your handwriting, too?” To that one I also replied, “ Yes.” 
Since I gave my testimony on April 6, 1885, I have made a further 
and careful examination of the two deeds, Exhibits “A” and “ B,” 
and I find that, although the handwriting in the deeds is very 
similar to my own, yet I was mistaken in saying that the consid- 
eration was in my handwriting, and also in saying that the deeds 
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were in my handwriting, as the description of the property in the 
deeds and the names of the parties in the deeds, together with the 
habendum and the warranty clause in Exinbit “A,” are not in my 
handwriting. The acknowledgments and receipts in both deeds— 
the receipts are in my handwriting. The dates of the acknowledg- 
ments are in my handwriting, I know, and, I think, the acknowl- 
edgments were filled up by me, but I am not sure of it. The war- 
ranty clause in Exhibit “ B” was also filled up by me. 

4. State whether or not at the time these deeds were submitted 
to you for identification you examined them prior to makiog answer, 
as contained in your deposition. 

A. As to handwriting, do you mean? 

(). Yes, sir. 

A. I made no especial examination as to the handwriting until 
Mr. Pier asked me the question as to whether the deeds were in my 
handwriting, and 1 recollect particularly noticing the warranty in 
Exhibit “ b,” which was in my handwriting, which led me, I sup- 
pose, to think the whole deed was in my handwriting. | 

Oo Q. State whether or not you at this time, January, 1876, you 
were writing deeds for J. Sharp McDonald or the Dippolds and 
whether the deeds marked Exhibits “A” and “B” were the only 
ones acknowledged by you for Joli Dippold and wife during the 
months of January, 1876, or February, 1876. 


Objected to as being outside of the order of court allowing this 
examination, and the witness is instructed not to answer. 
187 The solicitor for the plaintiffs requests the commissioner to 
certify said question to the court for its decision. 


6 Q. State whether or not, on the day of the date of the acknowl- 
edgments of Exhibits “A” and “ B,” the same parties acknowledged 
other deeds of conveyance for the property described in Exhibits “A” 
and “ B,” or for any property then owned by Dippold and wife. 


Same objection and same request made as to last. 


7 Q. State whether or not, in another examination before Register 
Shafer, in this subject-matter, you stated that you had written the 
deeds marked Exhibits “A” and “ B.” 


Same objection and request as above. 


§ Q. State whether or not, prior to the bankruptcy of Dippold « 
Sons, you wrote any deed for John Dippold and wife for the prop- 


>» >? 


erty described in Exhibits “A” and “ B. 
Same objection and request as before made. 


The objections to questions numbered 5, 6, 7, and 8, respectively, 
being submitted to the judge, at chambers, in the presence of counsel 
for both sides, the court decides that the examination is as extensive 
as the order of court authorized, and the objections are sustained. 


FRANK W. SMITH. 


a, te 
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WesTERN District oF PENNSYLVANIA, 88: 
> 


I, S. C. McCandless, do hereby certify that the foregoing is the 
testimony taken in pursuance of said order of court, and reduced to 
writing and signed in my presence. 

Witness my hand, at the city of Pittsburgh, in said district, this 
17th day of June, 1885. S. C. McCANDLESS. 

Filed June 17, 1885. 


188 Exarpsit No.1. Filed with Deposition of Henry Hunter 
May 9, 1880, aud Referred to Therein. H. D. Dougherty, 
Examiner. 
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Filed with Deposition of Jacob Kriegle, Sr., 
H. D. Dougherty, 


ExHiBitT No. 1. 
May 7, 1880, and Referred to Therein. 
Examiner. 
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201 #£=In the District Court of the United States for the Western 
District of Pennsylvania. 


JoHN F. Dravoand Ropert ARTHURS, | 
Assignees of John Dippold & Sons, | ve 
vs. ee +e 
. » : Ss Assignee’s Docket. 
Puivie Farner and Kate Fase, His { ( Z Rouvity 
Wife; Joun Dirprpotp and NANNIE | 5s ial 
Dippo.ip, His Wife. j 


WesTeRN District OF PENNSYLVANIA, 88: 


Seal of the I, S. C. McCandless, clerk of the district court of the 
Clerk U. 8. United States for the said district, do hereby certify 
Dist. Court, that the annexed and foregoing pages contain a true 
W.D.of Pa. and correct copy of the record and proceedings in the 

above-entitled case, so full and entire as the same re- 
mains of record and on file in my office, except that part of the testi- 
mony taken by Wm. Scott, Esq., examiner, at Louisville, filed Oct. 
22, 1879, last, and reproduced from examiner's short-hand notes and 
filed April 10, 1885 (pages 1 to 53 of appendix, inclusive), which re- 
produced copy was taken from the files by leave of court for the use 
of the printer and has not been returned. 


In testimony whereof I have hereunto signed my name:and af- 
fixed the seal of the said court, at Pittsburgh, this 50th day of No- 


vember, A. D. 1885. 
S. C. McCANDLESS, Clerk. 


WeEsTERN District OF PENNSYLVANIA, 88: 


202 [, Marcus W. Acheson, district judge of the United States 

for said district, do hereby certify that S. C. MeCandless was 
at the time of making the foregoing certificate was clerk of the said 
court, and that the said certificate made by him is in due form of 
law. 

Pittsburgh, Dee., 1885. 
M. W. ACHESON, 
U.S. District Judge. 


(Indorsed as follows :) 

No. 11. May term, 1886. John F. Dravo and Rob’t Arthurs, 
assignees of John Dippold & Sons, vs. John Dippold and wife and 
Phillip Fabel and wife. Record from U. 8S. dist. court. Filed 
Dec'r 1, 1885. H. D. Gamble, cl’k. J. H. MeCreery. , 


vy" 


a ] cp lg A IE A RN 


JOHN F. DRAVO ET AL., &¢., VS. PHILIP FABEL ET AL. 165 


203 Decree. 


In the Cireuit Court of the United States for the Western District of 
Pennsylvania. 


Appeal from U.S. District Court. 


Joun F. Dravo and Ropert Arruurs, ) 
Assignees in Bankruptcy of John 
Dippold & Sons, . a 
PP s >No. 11. May Term, 1886. 
Puinip Fase and Wife and Joun Drp- 
PoLp and Wife. 
And now, to wit, July 27, 1886, this cause having come on to be 
heard upon final hearing,on May 24, 1886, and having been argued 
by counsel, and the court being fully advised in the premises, it is 
ordered, adjudged, and decreed that the bill herein be dismissed at 
the costs of the appellants. 


BY THE COURT. 


Indorsed: No. 11. May term, 1886. Circuit court of the United 
States, western district of Pennsylvania. Dravo & Arthurs,assignees, 
vs. Dippold & wife and Fabel & wife. Decree. Filed July 27, 1886. 
H. D. Gamble, clerk. 


204 Bond on Appeal. 


Know all men by these presents that we, John F. Dravo and 
Robert Arthurs, assignees in bankruptey of John Dippold, and 
: , of the county of Allegheny, in the State of Pennsylvania, 
are held and firmly bound unto , clerk of the Supreme 
Court of the United States, for the use of the appellees in an appeal 
to the said Supreme Court from a decree of the circuit court of the 
United States for the western district of Pennsylvania, at No. 11, 
of May term, 1886, in the full and just sum of one thousand dollars, 
current money of the United States of America, to be paid to tne 
said clerk or his successors; to which payment, well and truly to 
be made, we do bind ourselves, our successors, heirs, executors, and 
administrators, jointly and severally, by these presents. 

Sealed with our seals and dated this 27th day of July, A. D. 
1886.: 

Whereas lately, at the circuit court of the United States for the 
western district of Pennsylvania, in a suit depending in said court 
between said John F. Dravo and Roberts, assignees in bankruptcy 
of John Dippold, and Philip Fabel and Kate Fabel, his wife, and 
John Dippold and Nannie Dippold, his wife, a decree and judgment 

was rendered against the said assignees in bankruptcy, and 

205 the said assignees having obtained an appeal to remove the 
said cause to the Supreme Court of the United States: 

Now the condition of this obligation is such that if the said 
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obligors shall well and truly pay or cause to be paid to the said 
clerk and his successors, for the use of said appellees, their heirs, 
executors, administrators, or assignes, all damages that shall accrue 
to them in the prosecution of the said appeal, then this obligation 
to be void; otherwise to remain in full foree and virtue. 
JOHN F. DRAVO, Assignee. 
ROB’T ARTHURS, Assignee. 
JOHN F..DRAVO. [sea 4 
ROB’T ARTHURS. [seat. 


Sept. 23, 1886, this bond approved. 
M. W. ACHESON, 
U. S. Judge. 


Indorsed: No. 11. May term, 1886. Assignees in Bankruptcy 
of John Dippold vs. Philip Fabel et al. Appellants’ bond. Filed 
Sept. 25, 1586. H. D. Gamble, clerk. 


206 Appeal. 
In the United States Circuit Court, Western District of Pa. 


Rosert Artuurs and Joun I’. Dravo, 
Assignees in Bankruptey of John 
Dippold, Appellants, 

vs. No. 11. May Term, 1886. 

Puitie Faspert and Kate Fase, His 
Wife; Joun Diprpotp and NANNIE 
Diprotp, His Wife, Appellees. ; 


To the honorable the Supreme Court of the United States: 


The appeal of John Dravo and Robert Arthurs, assignees in 
bankruptev of John Dippold, the above-named appellants, respect- 
ively showeth— 

Kirst. That the subject-matter of controversy is the right of pos- 
session to certain tracts of land, situate in Beaver county, Pa., of the 
value of $50,000. 3 : 

Second. That on the 13th day of June, 1879, the said appellants 
filed their bill of complaint in the district court of the United 
States for the western district of Pennsylvania, in equity, at No. 4, 
October term, 1879, against the above-named appellees, alleging 
that two certain deeds of conveyance made by the said John: Dip- 

pold and wife to the said Philip Fabel and Kate Fabel, his 
207  ~wife, were fraudulent and void as to the creditors of said 

John Dippold, and praying that the said deed might be de- 
creed to be fraudulent and void, and that the same might be decreed 
to be delivered up to be cancelled; that the said cause was so pro- 
ceeded in that on August 28th, 1885, the said district court of the 
United States made a final decree and order in the said cause, and 
decreed that the said bill be distnissed and the costs be paid by 
complainants out of the bankruptcy estate in their hands; that evi- 
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dence of said complainants and appellants, to wit, on September 29th, 
1885, appealed to the circuit court of the United States for the western 
district of Pennsylvania from said decree of the said district court 
of the United States, and on the same day the appeal was allowed ; 
that said appeal was so proceeded in that on the 26th day of May, 


1886, the said circuit court of the United States, after argument and 


consideration thereof, aftirmed the decree of the district court. 
Whereupon, on the 27th of July, 1886, it was ordered, adjudged, 
and decreed that the said bill be dismissed at the cost of appellant-. 
Wherefore these appellants appealed from the whole of said decree 
of the said circuit court of the United States, and prayed that the 
decree of the said circuit court, and the pleadings, depositions, evi- 

dence, and proceedings in the said cause may be sent to the 
208 Supreme Court of the United States without delay, and that 

the said the Supreme Court of the United States will proceed 
to hear the said cause anew, and that the said decree of the said 
circuit court and every part thereof may be reviewed atid reversed 
and a decree made that the said deeds of conveyance are fraudulent 
and void, and that they be delivered up to be cancelled, with such 
other decree as to the said the Supreme Court of the United States 
may seem just. 

J. F. DRAVO & 
ROBERT ARTHURS, 

Assignees of Jno. Dippold, 
Per J. H. McCREERY, 
| Their Att'y. 
D. T. WATSON, 
J. H. McCREERY, 
W. S. PIER, 

Sol’rs for PU jis & Appellants.. 


Sept. 25th, 1886, appeal allowed. 
M. W. ACHESON, 
U. 8. Judge. 


Indorsed : Rob’t Arthurs and Jno. F. Dravo, assignees, vs. Philip 
Fabel et al. Filed Sept. 25, 1886. H. D. Gamble, clerk. 
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Western District of Pennsylvania, | 


To Phillip Fabel and Kate Fabel, his wife; John Dippold and Nannie 

Dippold, his wife, Greeting : 

You are hereby cited and admonished to be and appear at a 
Supreme Court of the United States, to be holden at Washington, 
D. C., on the 2d Monday of October next, pursuant to an appeal 
filed in the clerk’s office of the United States circuit court, wherein 
John F. Dravo and Robert Arthurs, assignees of John Dippold and 
Sons, are appellants and you are appellees, to show cause, if any 
there be, why the judgment rendered against the said appellants, as 
in the said appeal mentioned, should not be corrected and why 
speedy justice should not be done to the parties in that behalf. 
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Witness my hand this 25th day of September, A. D. 1886. 
[Seal of the U. 8. Circuit Court, W. D. Penna.] 
M. W. ACHESON, 
Judge of U. 8. Circuit Court. 


Attest: H. D. GAMBLE, Clerk. 


210 [Endorsed:] No. —. — term, 18—. 
Citation. Oct. 4th, 1886. Service accepted. H. W. 
Weir, att’y for D. in E. Knox & Reed, att’ys for def’t in error. 
Filed Sept. 15, 1886. 
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211 In the Cireuit Court of the United States for the Western 
District of Pennsylvania. 


JoHN F. Dravo and Ropert ARTHURS, 
Assignees in Bankruptey of John 


Dippold & Sons, 4 No. 11. May Term, 1886. 


Us. 
Puoitie Fapet & Wife and Joun Drp- 
POLD & Wife. 


WersTERN District OF PENNSYLVANIA, 88: 


I, H. D. Gamble, clerk of the circuit court of the United States 
for the said district, do hereby certify that the annexed and fore- 
going pages contain a true copy of the record and proceedings in 
the above-entitled case, so full and entire as the same remains of 
record and on file in my office. | 

In testimony whereof I have hereunto signed my name and affixed 
the seal of the said court, at Pittsburgh, this 4th day of October, A. 
D. 1886. 

[Seal of the U.S. Circuit Court, W. D. Penna.] 


H. D. GAMBILE, Clerk. 


WestERN District OF PENNSYLVANIA, 88: 
) 


I, M. W. Acheson, judge of the United States circuit court for said 
district, do hereby certify that H. D. Gamble above named was at 
the time of making the above certificate and is now clerk of the 
said court, and that the said certificate made by him is in due form 
of law. 

M. W. ACHESON, 
U. 8. Judge. 

Pittsburgh, October 4th, 1886. 


Endorsed on cover: W. Pennsylvania C. C. U.S. No. 416. John 
F. Dravo and Robert Arthurs, assignees of John Dipp: ld & Sons, 
appellants, vs. Philip Fabel and Kate Fabel, his wife, .ad John 
Dippold and Fannie Dippold, his wife. Filed October 11, 1886. 


4 
be 14 


’ : 

at Fd 
> ~~ cer 
- - 
oes pes 


In THE 


Dunreme euri af the Puited States. 


No. 142, OCTOBER TERM, 1889. 


» i a ante 4 Tr; J 


4 faked bao 


~ 


~ 


4 


~~ 


Appeal from the Circuit Court of the United States for the Western 
District of Pennsylvania. 


JOHN F. DRAVO and ROBERT ARTHURS, As- 
signees of John Dippold & Sons, Appellants,‘ 


VERSUS 
PHILIP FABEL and KATE FABEL, his wife; and 


JOHN DIPPOLD and NANNIE DIPPOLD, 
his wife, Appellees. 


APPELLANTS’ BRIEF. 


PITTSBURGH : 
Epwarp F. Axpsrsox, Boox anp Jos Printer, 99 Firrea Avenos. 
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IN THE 


Supreme Court of the United States. 


No. Tern. 


JOHN F. DRAVO axpn ROBERT ARTHURS, Ass:evesrs 
OF JoHN DippoLp & Sons, APPELLANTS. 


rERSUS 


PHILIP FABEL axp KATE FABEL, ms wire; and JOLIN 
DIPPOLD anno NANNIE DIPPOLD, us wire. 


APPELLANTS’ BRIEF. 


STATEMENT OF THE CASE. 


This appeal is on a bill for the cancellation of two deeds, alleged 
to be fraudulent. 

The nature of the inquiry here renders necessary a full statement 
of the facts. 

John Dippold was adjudicated a bankrupt (page 143 of the 
printed record) in February, 1878, and John F. Dravo and Robert 
Arthurs, who are the appellants here, were duly elected his assignees. 
The bankrupt had been largely engaged in the mining and merech- 


andizing of coal, having steamboats and coal barges, by which he 


transported his coal from the mines, near Pittsburgh, to the markets 
at Louisville and below. When the assignees came to collect the 
assets they found, among other property lately owned by the bank- 
rupt, but then claimed by his relatives, a valuable farm, situated in 
Beaver county, Pennsylvania. It comprised 248 acres, and was in 
the possession of the bankrupt, who was living upon it then and 
since, just as he had since 1861, when he bought it; but the title 
to it was claimed by Philip Fabel and Kate Fabel, the latter being 
the daughter of the bankrupt, and the former her husband. The 
deeds, two in, number, under which they claimed, although they 
bore date January, 1876, and were certified to have been acknowl- 


bo 


Dravo et al. vs. Fabel et al. 


edged then, were not recorded until February, 1878, a few days be- 
fore the petition in bankruptey was filed (143). At the time the 
deeds were made Dippold was largely indebted, and continued so 
down to the bankruptey (130). 

Philip Fabel married Kate Dippold, daughter of the bankrupt, 
in 1874 (58). He resided in Louisville, Kentucky, and was a clerk 
for his father, a chandler in that city. After his marriage his finan- 
cial resources consisted of a salary of twelve hundred dollars a year. 
Before that event he was without a fixed salary, but received for his 
services whatever he needed he said (58). Mrs. Kate Fabel had no 
separate estate. 

The assignees filed their bill in June, 1879, in the District Court 
of the United States for the Western District of Pennsylvania. In 
it they set out the bankruptcy, their appointment as assignees, the 
recent ownership of the land by the bankrupt, averred that he had 
obtained credit thereon to borrow money, that deeds conveying the 
land to Fabel and his wife jointly were recorded February 16, 
1878, the petition in bankruptey having been filed February 28, 
1878; showed that Fabel’s wife was the bankrupt’s daughter; that 
neither of the grantees had means to purchase the land (the deeds 
purported to be made for $28,000 consideration money); charged 
conspiracy between the respondents and that the deeds were fraudu- 
lent, and had been collusively made and delivered for the purpose 
of hindering, delaying and preventing creditors; and prayed that 
said deeds might be decreed null, ete. 

John Dippold and wife answered jointly (p. 8), and Philip Fabel 
put in an answer, which purported to be the joint answer of him- 
self and wife, but which was only executed by himself (9). The 
answers of the Dippolds and of Fabel are almost literally the same, 
and at the time they were filed the same counsel appeared for all 
the respondents. Later, the Fabels were represented by counsel 
who appeared for them only. By their answer respondents admit- 
ted the bankruptcy, the assigneeship, bankrupt’s recent ownership 
of the land; that deeds were made and recorded; that Fabel’s wife 
was Dippold’s daughter—all as alleged in the bill; and denied the 
other averments thereof. Respondents, Dippold and wife, averred 
“that they sold and conveyed the properties to the said Philip 
Fabel and Kate Fabel, his wife,” and that the “considerations were 


paid by the parties” (6 paragraph, p. 8); and Philip Fabel said in 
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his answer that “they,” meaning himself and wife, “ paid a fair and 
reasonable price” for the land. These averments of the answers 
are noticeable, because they are inconsistent with the testimony of 
the parties who made them, when cross-examined; their story then 
being that the consideration money had been actually supplied by 
the father of Philip Fabel, the latter having no means of his own, 
and that Kate Fabel had not the remotest connection with the al- 
leged purchase money, and no interest therein. It will be noticed, 
however, that the said averments of the answers are consistent with 
the tenor of the deeds themselves, they being made to Philip Fabel 
and Kate Fabel, his wife, in consideration of the sum of $28,000, 
while the said testimony is not. 

The allegations of the bill essential to a recovery having been 
denied, replication was filed, and testimony was taken before an 
Examiner. 

Collusion and conspiracy, or the facts which establish them, are 
not usually known to others than the parties thereto. Therefore, 
complainants called the respondents, Philip Fabel and John Dip- 
pold, into the witness stand and examined them. 

Fabel testified that his father died in July, 1878, intestate, that 
no administrator had qualified, that there had been no settlement 
of his estate (29, 30), which was of the value of about $100,000 
(61), that the children all being of age had proceeded with his bus- 
iness. Witness had been bookkeeper for his father and was so at 
his death. His father’s books showed accounts against those in- 
debted to him, but they showed no debit against the witness, Philip 
Fabel (28, 30). 

On another occasion this witness testified in the bankruptcy pro- 
ceedings of John Dippold & Sons, and he then gave in evideace 
that the purchase money of this farm had been charged up against 
him by his father (63). This appears on the page cited. 

Proceeding, the witness said that the $28,000 of purchase money 
was paid to the grantor, as follows: $10,000, which had been 
loaned to Dippold in 1875, was satisfied; $10,000 cash was paid, 
and four promissory notes amounting to 38,000 were given and soon 
discounted and retired (32). The loans were made at different 
times in 1875 in sums of $500, $1,000 and $1,500, until they ag- 
gregated $10,000. The witness got all this money from his father 
who gave it to him, not by check, but in currency (50, 51). No 
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entry was made of any of these sums in the cash book, or in the 
day book, or the journal, or the ledger, or the check book, although 
his father kept all such books for the purpose of showing his finan- 
cial operations and condition. No checks and no account in any 
bank would show these transactions. The money loaned bankrupt 
was his father’s money, and was paid to him in cash (50, 31). 
Witness took the money out of his father’s safe or money drawer 
and put a memorandum in its place to be counted as eash (31). 
These memoranda would be lifted by his father within 24 hours 
after (31), The memoranda witness tore up or burned up (51). 
On page 31 of the printed record he testified that all of this 
$10,000 of loans was in currency; on page 52, that he drew some 
of it from bank on his father’s check, no record of which appeared 
in his father’s books of account; and on page 51, he testified that 
his father did not give him checks for any portion of the money 
oaned, but that it was all in curreney. 

The second $10,000 was paid to the bankrupt by witness in six 
thousand dollar bills and the rest in 8500. bills, which witness em- 
ployed a broker at the exchange to procure for him. The broker’s 
name, he said, was J. William Anderson. Did not know where 
the broker resided; he left and went to Europe very soon after; 
left Louisville a week or ten days before witness went to Pittsburgh 
to pay over the money for the deeds. Did not know where the 
broker had his office; met him on the street; he was a stock and 
bond broker witness always thought; could not say whether his 
hair was black or red, whether he was fat or slender; thought he 
was a street broker: never knew with what other brokers he asso- 
ciated. Never heard of him since he went to Europe (33). This 
broker brought the large bills to witness at his father’s office to ex- 
ehange them for small bills (34). 

Under the SeTVICe of il subpana duces feeum complainant’s cCoul- 
sel requested the witness to produce the account books of his father, 
but he had hot brought them before the Kexaminer. His counsel, 
however, promised that they should be produced after the recess, 
and an adjournment was taken to enable the witness to bring them 
(34). Instead of the production of the books a member of the 
Louisville bar appeared after recess and stated that he represented 
the mother and brothers of witness, and that they declined to per- 
mit witness to take said books from their custody. Complainant’s 
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counsel then asked the attorney to be sworn, and proposed to prove 
by him that he had been emploved by Philip Fabel algne, and that 
he had had no interview with any other person interested in his 
father’s estate. Fabel’s counsel objected to this offer, and the at- 
torney declined to be sworn on the ground of confidential commu- 
nication (50). But Fabel being recalled admitted that he was the 
only member of his family who had procured the attorney to object 
to the production of the books (61). Thereupon a petition was 
presented by complainants to the Cireuit Court of the United States, 
sitting at Louisville, to compel the production of the books by wit- 
ness, and an order was duly made requiring him to: produce them 
(64, 65), : 

The books were obtained in the manner deseribed. They showed 
that at the time when, according to Fable’s testimony, he had been 
in or near Pittsburgh receiving the deeds and paying the purchase 
money, 500 miles away from home, he had daily made entries upon 
them of the business of his father at Louisville. The day book 
upon which the daily routine of business was recorded, the cash 
book showing each receipt of cash as it came in, and each expendi- 
ture as it was paid out, both showed that every item entered in 
them on the 22, 24, 25, 26, 27, 28, 29, 31 davs of January, 1876, 
was admittedly in Philip Fabel’s handwriting (65, 66.) Yet it 
will be seen on page 55 of the printed record that he had previously 
testified that he paid over the purchase money to the grantor at 
Sewickley, near Pittsburgh, on the 26th of January, that he had 
left Louisville on the 23rd January to go there, and that he was 
away from Louisville probably a week or ten days. That was the 
time when he, Fabel, and the bankrupt and the bankrupt’s other 
son-in-law all said the money was paid over. But the written evi- 
dence produced by respondent only when the order of court com- 
pelled him, and made at a time when there was no inducement to 
mislead, and in the ordinary way of busimess, contradicts these in- 
terested witnesses, and shows that instead of the witness having 
been in Pittsburgh buying a Pennsylvania farm for himself and 
his young wife with $28,000 of his father’s money he was at home 
in Louisville, Ky., earning his salary of $100 a month in the way 
his duty required. 

Nor are the books without corroborating testimony. C. P. 
Weaver was a clerk in the employment of the elder Fabel for sev- 
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eral years and until September, 1876. He testified (37) that when- 
ever Philip Fabel went awsy from home he, witness, kept the 
books, and made the entrics therein. He knew nothing of Philip 
having gone to Pennsylvania to buy a farm from Dippold. Never 
heard Philip speak of a farm he had bought from Dippold (37). 
The ledger of the elder Fabel which Philip produced under 
compulsion showed an account kept by the father against Philip 


Fabel, the respondent, and in which were charged the sums of 


money he paid Philip during the year 1876. These sums amounted 
to twelve hundred dollars (65). But the account did not show 
$10,000 which was paid in cash (they say) when the deeds passed, 
nor $7,600 in discount of Philip’s notes, nor the several loans, ag- 
gregating $10,000, advanced in 1875. This is made more signifi- 
cant by the testimony at page 63. Once before, when attempting 
an explanation on the witness stand of this $28,000 purchase 
money, he had said that his father kept an account of it, against 
him, and he also said that his father told him that he kept such 
account. But while the book and the account cited do show that 
much smaller sums were charged to Philip Fabel when he received 
them from his father, they are silent as to this $28,000. The in- 
ference is that large sdms not appearing, none such were paid 
by Frederick Fabel. 

The ledger also showed in an account of Frederick Fabel just 
what sums he expended during and including the very time that 
Philip said (63) his father was supplying him with $17,600 on 
account of this purchase money, but it shows no such disburse- 
ments. His father drew out cash, so the ledger says (66), in Jan- 
uary, 1876, $287; in February, $97; in March, $84; in April, 
$448; in May, $386, and in June, $329. 

The ledger by the Bills Payable account showed that the elder 
Fabel instead of being a capitalist with means so abundant that his 
son, without note, comment or objection of the father, could loan to 
his father-in-law $10,000 in 1875, and could the following year, 
also without comment or objection from his father, withdraw 
$17,600 more to buy a Pennsylvania farm for himself and wife— 
that instead of being a capitalist with so plethoric a purse as that 
he was, in fact, himself a borrower in his business. Thus it ap- 
pears (66) that about the time of this alleged purchase, viz.: on 
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February 7, 1876, he borrowed $2,000 from a bank ; on March 25, 
$2,000 more, and on April 7, 33,000 from another. 

After respondent Fabel had obtained the large bills from J. 
William Anderson, he said he kept the $10,000 on his person or in 
the store for four or five days before taking them to Pittsburgh. 
When he went there he didn’t carry these large bills, six of one 
thousand dollars and eight of five hundred each, in his pocket book, 
but in his satchel (53). After reaching Pittsburgh he went to the 
grantor’s house, on the land in question, about twenty miles down 
the Ohio river, but he did not pay him the money there. Instead 
of that he and the grantor drove in the latter's carriage eight miles 
towards Pittsburgh to a station called Sewickley, where Sharp Me- 
Donald lived, on the line of the railroad over which Fabel had 
passed in going to the grantor from Pittsburgh (52-53). Here, he 
says, he paid over to Dippold, in MeDonald’s presence, $10,000 
cash and gave him his prommissory notes for $8,000 more and re- 
ceived the deeds. These had been already signed and acknow!l- 
edged, but the notary was not present at the delivery. The only 
witnesses to the delivery were the respondents, Philip Fabel and 
John Dippold, and Sharp McDonald. No other member of the 
grantor’s family or of MeDonald’s household witnessed the pay- 
ment of the money, and no other person testified to Philip Fabel’s 
presence in Pennsylvania on January 26, 1876. No receipt was 
given or release of any kind to witness the discharge of the grant- 
or’s alleged indebtedness (52-55). 

After getting the deeds he did not leave them in the office of the 
Recorder of Deeds and mortgages, but he took them unrecorded 
with him to Louisville, and so left them until December, 1877, 
about a year and ten months, when, he says, (57) he sent them 
to Sharp McDonald to be recorded. Sharp MeDonald kept them 
until February 16, 1878, when he sent them to the Reeorder’s 
office and they were put on record just on the eve of the bankruptey 
(144-145). Just at this point in Fabel’s testimony (foot of 57 and 
top of 58) the witnesss incautiously remarked that he had written 
to Sharp three or four letters, but he had not kept any copies. 
McDonald, when interrogated about letters, admitted having re- 
ceived one, but he didn’t know where it was. He was not then in 
the habit of filing his letters, although he did at the time he testi- 
fied, he said, (152, 153). It is a suggestive fact that each of these 
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three witnesses, the bankrupt, the grantee and the son-in-law, 
McDonald, all destroved, or lost, or mislaid, <o that they could not 
produce them, every scrap of written evidence which might have 
thrown light on this case, Frederick Fabel’s account books only ex- 
cepted, and we have seen the effect of these when produced on 
compulsion, 

\fter respondent, Fabel, returned home, he said he wrote a let- 
ter to the bankrupt (neither a copy nor the original could be pro- 
duced) offering to discount the notes if the bankrupt would bring 
them to him (57). Accordingly Dippold did so, witness said, and 
for Philip label’s promissory notes of SS8000 Philip Fabel paid 
him $7,600 of Frederick Fabel’s money. He paid it to him im 
cash—no tell tale checks. He testified he didn’t like the check 
system (57). These notes were not produced, and no entries ap- 
peared on Frederick Fabel’s books to witness the investment. 

Such was the remarkable, we may say reckless, testimony given 
by the respondent, Fabel, on our examination, and he was not re- 
called in his own behalf. 

Complainants called witnesses to impeach Fabel’s testimony. We 
have already adverted to the witness, Weaver, who had been a clerk 
for Frederick Fabel until September, 1876, and during the time 
when these deeds were made and the transactions were had whieh 
led to them, as alleged. He testified that Frederick Fabel made it 
a rule to deposit his cash every day, that he did not keep large 
amounts In the store, and he had never during the several years he 
was employed there known of so large a sum as $10,000 being in 
the store—and he was there during the time Philip said he was 
hoarding it up to exchange for large bills. He had never known, 
he said, more than a dav or two’s accumulation of cash to be left in 


~ 


30, 56). This was, of course, to discredit Philip's inered- 


the safe 
ible story about exchanging small bills, saved up in the daily 
receipts, and exchanged with broker J. William Anderson. Same 
witness also said he had never known an instance in which money 
was paid out in Frederick Fabel’s business of which there was not 
an entry made of it on his books, and that it was customary to enter 
all cash transactions (37). 

A witness who had examined the public directories of the eity 
of Louisville from 1870 to 1876 to ascertain if any such person as 


J. William Anderson had lived in that city, testified that they con- 
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tained no such name; also that he had made diligent inquiry 


among the business men of Louisville about a broker of that name, 
and among them all, brokers, bankers and stock dealers, no one 
knew of such a person as J. William Anderson (70, 71). All 
the prominent and well-known brokers of Louisville testified that 
they knew all the brokers who had been doing business there in 
1876 and 1875, but they had never known or heard of one of the 
name of J. William Anderson (70-75). 

We put in evidence the bank accounts with Frederick Fabel 
produced by the officers of the banks with whom Fabel dealt 
(157-1635.) Fabel said, it will be remembered, that he paid over 
the purchase money on January 26, 1876, and that he saved up 
$10,000 out of the receipts of his father’s business to make the 
payment. To do this would have required about five weeks, as- 
suming his statement true, that his father did a business of about 
one hundred thousand a vear. Now look at the bank accounts. 
They show that during that time deposits were made regularly and 
of about the same size and frequeney as at other times. The aec- 
count on page 157 shows that his father, on January 6, 1876, was 
eredited with the proceeds of a 83,000 discount, and that he checked 
out $3,283 on January 8, which left him $229 then. This account 
certainly does not indicate an abundance of cash for a son to draw 
upon ad libitum. On pages 160 and 161 appear the chief bank ac- 
count which Frederick Fabel kept in January and February, 1876. 
It shows that cash was deposited almost daily, corroborating Weaver 
and contradicting Philip. ‘wice during the month his father ob- 
tained discounts at this bank, once S924.40 on the 25th Junuary, 
at the very time when Philip would have us believe he was carry- 
ing $10,000 of large bills belonging to his father in his satchel to 
pay. them over to the bankrupt in the presence of Sharp MeDonald. 
About the time that Philip said he was paving Dippold $7,600 for 
the notes, viz., in February, 1876, his tather was himself a bor- 
rower of $2000, as appears from the proceeds of a discount credited 
to his account. The largest check drawn by Frederick Fabel on 
his bank that month was for $2,567.55; there was one other for 
$1,500, and all the rest were for less than a thousand dollars. 

Comparing the deposits and checks of these two months with the 
ordinary transactions in Frederick Fabel’s bank accounts, the in- 
ference is irresistable that nothing unusual in his monetary affairs 
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k place in those months, and makes to the last degree improb- 
able the story that Irederick Fabel advanced any money to buy 
th | mma, 


The respondent, John Dippold, was called by complainants and 
examined, 

[le testified that he had known Philip Fahel since about one 
year before his daughter married him in 1874. That he borrowed 
money from him at sundry times until the indebtedness amounted 
0 S10,.000 (79). Never gave him any due bill, or promissory 
note, or other evidence of indebtedness, and no memoranda of the 


loans were kept SQ), Sometimes witness got the money from 
Philip's father, but oftener from Philip (80). (In Philip’s testi- 
mony he said that he loaned the money to Dippold.) Witness 


borrowed it in sums of $1,000, $3,000, $4,000 (80). (Philip testi- 
fied that he loaned to Dippold in sums of $500, $1,000, $1,500,) 


p. OO). ‘To the inquiry, How long was the longest that you 


suppose | had some as long as thirty days; don’t know whether 1 
had anv as long as sixty days. Now, if that were the fact, and his 
ther evidence true, it would result that ten thousand dollars must 
ave been paid out of Frederick Fabel’s cash within sixty days 
prior to February 26, 1876; and that some indication of it must 


have appeared in his bank accounts, we think a reasonable inference, 


i\ 


had any sum of (borrowed) money from him? he answered: I 


Bat an inspection of them at pages 157, 160, shows that no such 
sums were withdrawn from the banks. Nor is this vague and un- 
ctory testimony of Dippold’s concerning the nature of the 

loans consistent with the equally vague testimony of Philip Fabel 
on the same subject. He says, on page 52: I gave him ten thou- 
d dollars in 1875, as I said, off and on, and then ten thousand 
dollars when [ got the deeds. And on page 50 he said in answer 
to the qnestion, When did) you commence lending money to Dip- 
pold? [nthe vear 1875; probably in 1874. In 1875 he got the 
mouey. Now the meaning of Fabel’s testimony is that Dippold 
his debtor in some of the sums which finally aggregated ten 
housand dollars during the most of the year 1875, while Dippold 
savs he got it all within sixty days. : 
The witness (Dippold) says that he did not deposit any of this 
money that he borrowed, but that he paid it out—he didn’t know 
to whom, except that he paid some of it to his son, who was cap- 
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tain of his steamboat. No entries of any of these loans were made 
on his books, or on his firm’s books, as far as he knew, but he kept 
everything in his head (81). When he paid any of the loans he 
paid them in cash; didn’t know that he ever gave Faliel a check. 
Dippold & Sons kept a bank account in Louisville (81). This 
money that he borrowed from Fabel was for Dippold & Sous, but 
he never reported the loans to the firm (82). 

Another extraordinary variance, if they were truthful witnesses, 
occurs between Fabel’s testimony concerning the negotiation that 
led to the deeds, and Dippold’s on the same subject. 

Fabel testified that Dippold offered to give him these deeds to 
secure him for the money that he had already loaned and for ad- 
ditional loans that Dippold wanted, and that he had written a letter 
to witness to that effect, which had been destroyed (54). 

Dippold testified that he went to borrow more money which 
label refused unless he would give him the deeds; that in the dis- 
cussion which followed they could not agree, and Dippold went 
home to Pennsylvania. That Fabel then sent to Sharp McDonald 
and Sharp went to Dippold about the deeds, and it ended in 
Sharp’s going down to Louisville and selling the farm to Fabel! 
(83-35). 

Dippold was examined as to his application of the purchase 
money. He utterly failed to account for it, except by the general 
assertion that he paid notes with it (86, 87). He made contradic- 
tory statements of where he kept it. On page 86 he says he ce- 
posited some of it in the Tradesman’s National Bank of Pittsburgh, 
and on the next page he says he kept the money at home until he 
paid off the firm’s notes. 

A very suggestive fact, and calculated to strengthen suspicion of 
the testimony of these respondents, is that in this transaction, as 
they describe it, they seem to have avoided making written evi- 
dence, when in the ordinary way of transacting such business they 
necessarily would have made it. Whenever either of them in his 
examination was driven to an admission of a letter, or a note, o 
any kind of writing, he invariably replied to the inquiry as to its 
whereabouts, that it could not be produced. Thus Dippold, at 
pages 88, 89, said that Philip, after they had left MeDonald’s 
house and returned to Dippold’s on the occasion of the delivery of 
the deeds, gave him a writing to the effect that if the consideration 
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of the deeds Was repaid ta) label within three vears, Dippold should 
have the farm back: this writing, he said. he put in his sate ‘and 
never have found it since.” : 

Avan, on page si). he said that Philip's father wrote to him not 
to have Philip's notes discounted, and when asked where the letter 
was replied that he didn’t know, “IT wouldn’t save such a letter as 


that.” When he 


ville he said it was paid in eash. and in all of his money transac- 


wan) 87,600 for these notes from label in Louls- 
tions with Fabel he “never knew him to give mea check of any 
kind,” 

The same circumstance repeatedly occurred in’ Fabel’s testimony. 
Letters, notes, memoranda were made and received on several OC- 
easions, but they had been d -troved or lost and could not he pro- 
duced, 

Complainants called creditors of th bankrupt and pre 7 large 
indebtedness on his part Xisting at the time these deeds were al- 
leged to have been made, and continuing down to the bankruptey 
(120-122, 128). 

They proved by two of these creditors that the respondent Dip- 


pole in January, INT, only a month before the bank ruptey and 


allewed te have passed, declared that 


two vears after the deeds ar 
this land was his own and was in his own name (131, 134). 
Complainants then rested, and the respondents called two wit- 
nesses, Sharp MeDonald (158), late a son-in-law and partner of the 
bankrupt, and Notary Smith, who took the acknowledgment of the 
deeds. What was very noticeable was their failure to call any of 
the respondents, or to make any explanation of the extraordinary 
tacts Which Fabel and Dippold had testified about in the complain- 
ant’s case. They did not call the bankrupt’s son, Jacob, who kept 
the account books of Dippold, and who knew, Dippold said, of the 
use that had been made of some of the purchase money (90), and 
whom, he said, he had told to give him eredit on Dippold & Son’s 
books for the purchase money (91), (the books show no such entry) 
vor cid they eall the other “Ol who Wiis captain of the steamboat. 
and to W hom th bankrupt caid he had pata i portion of the money 
rot trom label S|). But although they failed to eall these “ODS. 


thev did eall to corroborate their strange story Sharp MeDonald. 
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He testified that at the bankrupt’s request he went to Louisville 
to sell the land to Fabel, and that after about a day’s negotiation he 
did make an agreement of sale on the basis of $28,000. 

Now, that is a distinetly different fact from that deseribed by 
hoth Fabel and Dippold, and is We have already bot i these two 
differed materially and irreconcilably, Fabel said the sale was made j 
by correspondence, Dippold sald that Fabel wrote to MeDonald 
and MeDonald came to see him and then he authorized MeDonald 
to vo to Louisville. But the stories of Dippold and MeDonald, 
who live not far apart and who was often together, vary not so 
much as do those of Fabel and the others between whom communi- 
cation was less easy and frequent. 

MeDonald said that on lis return the deeds were made out, and 
then Fabel came on and paid over $10,000 cash, gave his notes for 
$8,000, and took the deeds. That young Jake Dippold, the hank- 
rupt’s son, who was his hookkeeper, drew the deeds under witness’ 
direction, either at witness’ home at Sewickley or in Pittsburgh, and 
that they were acknowledged at his home. In that testimony there 
are at least three things which, in an investigation of this sort, would 
be remarked as suspicious. (1) Having deeds of the importance of 
these drawn by a young hook keeper, under the direction of the 
yrantor’s son-in-law and partner, who was also without any know!l- 
edge, or pretension ot know ledge, of convevanecing. (2.) Having 
them drawn in the secreev of MeDonald’s dwelling house at a time 
when these three men, the now bankrupt, his son and MeDonald 
daily met in their ordinary business at the office of Dippold & 
Sons, and of Dippold & McDonald, which was shared in common 
by both firms. (3). In having the ceremony of acknowledging the 
deeds done at the same place of secreev and where there might be 
no other witnesses than those who were desired. 

Witness further testified that Fabel took the deeds home with 
him, and more than a vear afterward sent them to witness to have 
them recorded, This, he said, he neglected to do until Dippold 
was about failing when he had them recorded. 

On cross-examination he testified that Fabel sent the deeds to 
him by mail (143); then he varied this by saving he was not sure 
that they did come by mail, that he was away from home at the 
time they came, and they were handed to him by his clerk, and he 
didn’t know where that clerk was now (144). When he got them 
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he put these unrecorded deeds in the grantor’s safe, with whom he 
was then in partnership (144). Think of it, these unrecorded deeds, 
conveving $28,000 worth of property, put in the power of John 
Dippold by the man to whom they had been entrusted for the pur- 
pose of having them spread on the record. Dippold didn’t want 
‘him to record the deeds, he said, and in order not. to injure his 
eredit, and so that he might get his own matters straightened he 
kept them off the record (145). He saw 810,000. paid over, but 
he didn’t count it; his impression was that it was a large pile of 
money (148). 

Fabel’s testimony was that it was six thousand dollar bills and 
the rest five hundred dollar bills (33). Dippold’s that it was in 
hundred dollar bills, a couple of thonsand dollar bills and some five 
hundred (86), 

As to the letter which witness received from Fabel witness didn’t 
know where it was; although he filed his letters now he did not 
do so then ( 152). 

Notarv Smith testified that he took the acknowledgments to the 
deeds at the time specified thereon (153); but his testimony shows 
that his memory is not to be relied on, for he testified on oae day 
that the deeds were in his handwriting, though when subsequently 
recalled he testified that he was mistaken and that the handwriting 
of the deeds was not his at all (155), 

This concluded the testimony. The respondents rested without 
introducing any written evidence whatever to support the story told 
in complainant’s case, and without offering any explanation what- 
ever of this transaction between a failing merchant and his daugh- 
ter and her husband. No book entries were shown on the account 
books of Dippold & Sons, of Dippold & MeDonald, or of Fred- 
erick Fabel, and they all kept such books and employed book- 
keepers; no letters, though several were said to have been written 
in and about this transaction, nor was their absence satisfactorily 
accounted for; none of the promissory notes of Philip Fabel, though 
four were said to have been given, and their absence was not aceount- 
ed for; none of the promissory notes which Dippold said he paid 
with the purchase money. Yet all of these writings in the ordi- 
nary way of business could have been produced by the respondents, 
if the transactions were in fact bona fide and not part of a conspiracy. 
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The cause was argued in the District Court before his honor 
Judge Acheson, and on August 28th, 1885, he filed an opinion and 
ordered a decree to be drawn dismissing the bill. This opinion is 
to be found on pages 10 to 17 of the printed record. 

The learned judge, after a consideration of the evidence, and a 
succinct summing up of the facts therein stated (14): “ Certainly 
the case is an uncommon one, and it must be conceded that it is at- 
tended by some circumstances tending to excite suspicion as to the 
integrity of the transaction.” 

But on reaching this result in the consideration of the testimony, 
instead of holding the defendants bound to explain the suspicious 
transaction, which, if honest, they could have had no difficulty 
in doing; Instead of holding that the condition of the proof 
shifted the burden on to the respondents, the learned judge in his 
opinion takes up the suspicious cireumstances, one by one, and 
shows that each of them is not absolutely irreconcilable, separately, 
with good faith, and does not consider at all the overwhelming 
effect of these circumstances concurring. He then adopts the testi- 
mony of Sharp MeDonald as true, who as late son-in-law and part- 
ner and successor in business to Dippold, was the advisor of this 
whole transaction, and the learned judge relies upon his testimony 
in decreeing that the bill be dismissed. 

From that decree appellants appealed to the Cireuit Court of the 
United States for the Western District of Pennsyivania, and the 
cause came on to be heard May 24th, 1886, when that court like- 
wise decreed that the bill be dismissed, 

At the time of announcing this conclusion, his honor, the learned 
Circuit Judge MeKennan, stated publicly from the Lench, that, if 
this cause had come before that court as an original case and not by 
way of appeal with the opinion of the District Court against the 
complainants, the Circuit Court would have held the deeds fraudu- 
lent; but they were unwilling to reverse the lower court, when to 
do so they would have, in effect, to find that three witnesses in the 
ease had committed perjury. Thereupon the deeree was entered 
(165) from which this appeai is taken. It was allowed September 
25, 1886, citation served October 4, 1886, and appeal filed in this 
court October 11, 1886, 


Fabel et al. 
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SPECIFICATIONS OF ERRORS. 


(1). The learned Circuit Court erred in entering the following 
decree, to W it ; 


“And now, to wit: duly 27, 1886, this cause having come on to 
be heard upon final hearing on May 24, 1886, and having been 
argued by counsel, and the court being fully advised in the premises, 
it Is ordered, adjudged sane decreed that the bill herem be dismissed 
at the cost of the appellants. By the (Court.”’ 


(?) The learned court erred in not decreeing that the deeds of 


John Dippold and wife to Philip kabel and Kate Fabel, his wife. 
were fraudulent and void. and that the property econveved thereby 
of right belongs to the complainants in trust for the creditors of 


John Dippold., 


EE 


Argument. 


APPELLANT'S BRIEF OF ARGUMENT. 


The evidence to which we have referred in the statement of the 
ease discloses many badges of fraud; more, indeed, than usually 
appear in this class of cases. The deeds, or the making of them, 
appear clothed in mystery and suspicion, and they reek of facts that 
commonly attend the perpetration of such frauds. These indica- 
tions of fraud we shall particularly point out a little further along 
in our argument. If they do appear, they shifted the burden of 
proof and raised a presumption against the bonam fidem of the 
deeds which, in the absence of full and clear explanation to the sat- 
isfaction of a chancellor, would become absolute and conclusive. 

sO this eourt has decided, 

Clements vs. Nicholson, 6. Wad/aee, 299, was a bill like this to 
set aside fraudulent COnNVEVANEE =, One of them of il stock of goods, 
the other of lots of land. In reversing the lower court and deeree- 
ing the conveyance of the lots to be void, this court anid: 

No attempt is made to explain the contradiction of the answers 
of (detendants) by the leeds aus to the imount of the consideration 
alleged to have been paid for the lots. The answers of both are 
silent as to the mode of payment. This rendered disproof of the 
allegation oft the amount diftheult, if net impossible, The facts dis- 
closed ereate a strong douht of the integrity of the transaction he- 
hireen Moore and Nicholson. and thir ron Moors thie duty of mak- 
ing A full explanation and thi hurde i of proof lo sustain if, 

And the rule was asserted by the highest court of Maryland in 
Zimmer Vs, Miller, reported in | ( eniral Report gc af W). Many of 
the indicia of fraud in that case were the same as in this; the 
grantors were indebted to complainant; the grartors remained in 
possession after the conveyance of the land; there was delay in re- 
cording the deed, which was to a son of the wife of grantor. Said 
the court in ordering the deed to be cancelled: 

It would. therefore, seem to be an established rule £ at when 
those errcu mata neesr are of such i character ax lo lead lo the in- 
ference that there has been a fraudul nt intent, the onus of dis- 
proving jraud reats on the parties lo the transaction, 
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This rule Wis recoonized nicl followed in Marks vs. Crow, 14 
Oregon, 382. In that case Crow executed a conveyance to his 
brother of certain land while he was indebted to complainants. 
They obtained judgement ancl subsequently brought suit to have the 
CONVEVANCE declare 7 fraudulent. Said the COUTT: 

The appe Jants, under the circumstances, could not by a general 
assertion that the debt tis claimed Wits due. mike outa cle tense. 
The transaction bore the semblance of an attempt to cover up the 
property, and it was the appellants’ duty to show that the indebt- 
edness existed. E. J. Crow should, under the circumstances, have 
been able to point out definitely the various items constituting the 
indebtedness. Any other rale, where property has been shifted 
Moth one member of a famaily to another and creditors lett UT pro- 
vided for, would lead to the most flagrant frauds. The creditors 
could bari show that thi indebtedness claimed to be the considera- 
tion of the transfer did not exist. They could do no more than in- 
quire when and under what circumstances it was created, and un- 
less thie recipe nt of th property eould que a clear and precise ie 
eounl of the items constituting if. they should have the right fe awk the 
eourt fo infer lhet vtoaras a sham and pre fense— -otherwise, pProperts 
might be put bevond the reach of ereditors with HpUnity, 

The wisdom of the rule ts apparent, The parties toa deed of 
bargain and sale have always at command the means to show its 
hona fides if it has it. If Philip label received twenty-eight 
thousand dollars from his father which was paid to Dippold how 
plain could he have made that fact appear, having in his control, 
as he testified, his father’s books, papers, accounts and property, and 
having been at the time, he said, his father’s confidential clerk as 
well as trusted son. Tlow easy to have shown where his father got 
this money from, the bank from which it was withdrawn, the se- 
curities converted, or the investment realized on. There must have 
been some satisfactory reason that moved his father to withhold the 
entry of its payment from his account books, especially his cash 
book, which was kept by him for the express purpose of recording 
all transactions involving the receipt or expenditure of cash, and 
that reason would ordinarily and naturally be communicated to the 
hookkeeper, whose duty it would be, unless specially instructed 
otherwise, to make the entry of cash paid out through him. How 


Cus then if there were truth and coud faith it the bottom oft this 
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transaction to make plain these mysteries, and to dispel these suspi- 
ClOnS, Hlow Cus, Tem, if the deeds were honest to have called 
Kate Fabel and John Dippold and Philip Fabel and Mrs. Dippold 
and have had them explain why Kate Fabel was made a grantee 
in joint tenanev with her husband of her father’s farm bought from 
him with twenty-eight thousand dollars of Frederick Fabel’s 
money; and John Dippold and Philip Fabel might have explained 
while they were in the way of explanation how it was that in their 
answers thev swore that the consideration was paid by the grantees 
when, secord ing to their evidence aut the time of making the 
UUSWers, thes knew that th consideration Inoney came from Ired- 
erick babel. 

At alr rate the respondents did decline to tuke tip the burden 
which the rule contended for imposed upon them. The congequen- 
ces of their retusal ought to have been to convert the prima fac 
presumption inte a conclusive one. Under the rule we were entitled 
to a decree if we were within it. 

There appears in the cC\ idence oftered by the complainants divers 


indicia which have in other (ists dene 1} held badges of fraud These 


. 
. 


were, 


(1.) Indebtedness of the grantor at the time of making the con- 
vevances and continuing down to his bankruptey two years later 
(128, 130) 

(2). Relationship between the vrantor and grantees (9). Neither 
of these two facts would be badges of fraud in themselves; but if 
there are other circumstances to discredit the deeds then they are 
important because they furnish motives for the fraud. 

Forsythe vs. Matihews, 14 Pa, St, LOO. 


Lioyd vs, Williams, 21 Pa. St., 327. 


(3). Possession and use of the land by the grantor after its con- 
veyance in the same manner as before, 

[t appears from. the testimony of Fabel himself that ever since 
the date of the deeds Dippold has lived on the land, coleeted all 
the profits, received all the products, and paid all the taxes, while 
the grantees have had no benefit from it whatever (60). In many 


cases such possession has been considered evidence of fraud. 


» ’ 
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[In Callan vs. Statham, 23 Floward, 477, this court held that the 
grantor’s POSSESSION of the land after conveyance Was a tive requir- 
ing explanation, At the close of their opinion determining that 
the decree of the lower court cancelling the deed was correctly en- 
tered, they said: 

The continuance of the vendor in the possession and oceupation 
and full enjoyment of the premises, the same after the deed as be- 
fore, and absence of interest in the subject manifested by the vendee 
are circumstances not satisfactorily explained. 

In Starr vs. Starr, 1 Ohio, 328, it was so held, the court saving : 

“The circumstance that phraim Starr, the erantor, continued to 
exercise control over the property, and sell and dispose of it, re- 
ceiving the purchase money, and making conveyances, is an addi- 
tional draco of fraud.” 

Likewise in Purkitt vs. Polack, 17 California, 327, it was said: 

Positive proof of fraud is seldom to be obtained, but the fraudu- 
lent intent must be gathered from the cireumstances, and in this 
ease, the control of the property by the grantor after the alleged 
sile, his indebtedness to the plaintiff at the time, the absence of the 
yrantee from the State, and the failure on the peer of the latter to 
show any pavinent of consid ration. were prima faci proof of 
fraud. 

Every one of these indications, and many more beside, are in 
this Cause, True, it will be if nied that the re Is net here proot of 
payment of consideration, nor do we mean to assert that there is no 
such proof, but the imeredible Storv as to whence it came, in the 
absence of explanation, destroys its force and re nders it worthless. 

Possession of the land by the grantor after the convevance was 
one of the badoes of fraud relied on to overthrow a deed in Hudg- 


ins vs. Kemp, 20 Howard, 45. 


\ +), SECTECS and coneealn nit attending the making of the leeds, 
and in withholding them from the record tor two vears, 

So secret was this transaction that no one was witness of it or 
had knowledge of it excepting Sharp MeDonald, son-in-law and 
partner of the grantor, until the deeds were recorded more than two 
years after, and during all that time Dippold’s creditors were treat- 
ing with him, and renewing his indebtedness, supposing him the 


owner of the house and farm (128. 131) where he had lived since 
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LS60), and still lived 76), and still does live. lle distinetly repre- 
sented (131, 134) that he owned it to two of his ereditors within 
three months of his bankruptev, and nearly two vears after the deeds 
were delivered, which, he now says, divested his interest. 

Withholding the deeds from the record was especially suspicious 
in this case, for these reasons: The purchaser was a non-resident of 
the State where the land was; he lived five hundred miles awav 
and had to depend on his paper title entirely; although in the ne- 
gotiations and dealings with Dippold up to the delivery of the deeds 
he had shown amazing recklessness, according to his own story, vet 
at the deliverv he had taken the most extraordinary and unneces- 
sary pains and had traveled in person from Louisville to MeDon- 
ald’s house in Sewickley to pay over cash and personally take the 
deeds, and was therefore in the county where the law provided for 
the record of the deeds in order to guard against subsequent 
purchases. The natural and customary thing for him to do 
was to deposit them at the Recorder's office; but instead of so doing 
he carefully buried them safe from the ereditor’s knowledge in 
Louisville, Kentucky (57 , and took the risk of a needy man’s rais- 
ing money on the lands long after the six months had elapsed 
during which they were entitled to priority. 

Nor was this the only precaution which was taken to prevent 
light being turned on this transaction. Excepting the deeds them- 
<elves, there is no scrap of writing In existence to witness anv of 
the steps in the sale of these lands as alleged. No check was ever 
drawn, no memorandum of indebtedness ever given: no receipt, or 
discharge, or release; no entry ever made on any book of account, 
which could show the transaction or any part of it. Yet the par- 
ties were experienced business men, keeping books of account, 
having bank accounts, accustomed to draw checks, usually careful 
to tuke receipts, ane to exact written evidences of indebtedness, 

Was suppression of all w ritten evidence for the purpose of 
concealing the transaction from Dippold’s ereditors; or was it a part 
of a conspiracy to prevent the discovery of proof_of the real nature 
of this transaction? For whatever purpose they were badges of 
fraud and needed explanation. We know of no case so flagrant as 
this, but there are judicial decisions to that effeet. 

In Coates vs. Gerloch, 44 /’a. St., 43, a wite withheld from the 


record a deed mace by her husband about eight months, aed in 
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holding it void to effect her husband’s creditors the Supreme Court 
De Pennsylvania sald: 

There ix another dapeet of this ease not at all favorable to the 
Claim of the wife. It is that she withheld the deed of her husband 


ln asking thicat al deed vord 


from record until December 2, 1857. 
at law should be sustained in eqhitv, she is met with the fact that 
she asserted ne rivlit uncer it. in fnet coneented its eXIstence until 
after her husband had contracted debts against which she now seek- 
to set it up.” 

In Folsom vs. Clemence, 111 JMass.. 277. the court in aflirming 
a judgment when the jury had passed on the queston of fraud, said: 

“The judge rightly ruled that the arrangement or understanding 
in regard to withholding the mortgages from record unless the mort- 
vagors should have trouble, did not render them void buf was a 
matter entitled to consideration hy the jury in PUssing “pon the Jaen 


fion oj fraud at the COMMON law. : 


(2). Things done in the transaction which are out of the usual 
course of such business, are signs of fraud. 

We have already adverted to several extraordinary circumstances 
attending this transaction, and some of them have been adjudged 
evidences of fraud under this head, in other cases. Thus, the ab- 
sence of accounts between the parties, when the transfer purported 
fo be in consideration of it debt due te the evrantee, Was so held in 
MeDowell vs. Goldsmith, 6 Wd. 319. -That was a bill to set aside 
a fraudulent conveyance. The following from the opinion of the 
court is so apt under the evidence here that we quote it: 

The court cannot, however, shut its eves to the extraordinary ac- 
count given Ly the defendant of his dealings with (the erantor), 
[It must strike the mind as strange, indeed almost incredible, that 
transactions involving such large amounts of money should take 
place with utter disregard of the ordinary precautions which per- 
sons having any regard tor their interests usually observe. 

There is unquestionably about this whole case a character of reck- 
less carelessness which is absolutely amazing, and which in- the 
eves of prudent men cannot fail to stamp it with suspicion, 

it the COUT will read tle examination ot label, prises 20 to Oo 
and 50 to 67 of the printed record, we think it will agree that that 


language might be fairly taken to characterize his evidence, Not 
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only was the carelessness evinced in the absence of accounts and of 
all of the usual evidences of indebtedness and of the discharge 
thereof in the loans that were said to have been made leading up to 
the sale, but also in the taking title to the land without the cus- 
tomary precaution of professional advice. Think, too, of the in- 
credible statement that old Frederick Fabel, a cautious, economical, 
industrious and experienced business man, invested more than a 
quarter of his fortune that he had been a lifetime aceumulating in 
the purchase of a farm five hundred miles away, which he had 
never seen, which he could never use, at the mere suggestion of his 
son, and to aid his son’s wife’s father: that he had the conveyance, 
thus procured with his money, made to the grantor’s daughter in 
joint tenaney (with right of survivorship) with his sen, 

In Grubbs vs. Greer, 5 Caldwell ( Jenn.) 160, the purchase of 
property for which the grantor had no use, was considered (to- 
gether with other suspicious circumstances) an indication of fraud, 
The detendant Fabel, hinwelt, testitied that the land had been of 
no use to him, and he showed the utmost tenorance as to its char- 
neter, productions, taxes, ete., (O60), 

In Sands vs. Codwise, 4 Johnston (NL 2.) 566, the grantees 
pecuniary inability to make the purchase was one of the indications 
of fraud. Here the grantees were confessedly without means to 
buy this land, and the tale’ that the funds were awlvanced by the 
father of Philip is so indefinite and preposterotis that it cannot for 
i moment puss is the clear and full explanation which should siit- 
isfy it chancellor's COMSCTONCE : 

[mn Danjean vs. Blacketer, 13 La. An, 597, etreumstances out 
of the usual course of business were held indicative of fraud as ap- 
pears in this extract from the OpInION : 

“So that he honuglit il loot, <table and horses and a variety of other 
property without ever bisa ine a ot them. Besides, he buves all the 
hooks, assets and credits belonging to the stable which had acerued 
after 7th October, TS56. Nuch conduct ix not in the usual course of 
husiness,”” 

In other cases unusual and unnecessary formality in’ paving the 
consideration has been esteemed (in connection with other badges of 
fraud, of course,) indicative of fraud. In Goldsburg vs. May, | 
Little, ( hy.) 24, pti tis tuken to invite witnesses to see the sale 


made, and bantering and ostentatious negotiation about the price ; 
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in Adams vs. Davidson, 10 N. ¥., 311, cautioniug a witness to 
pay attention and recollect what he should hear: in Comstock vs. 
Ravford, 2) Miss.., plytd, telling Withesses that the transaction Wiis 
fair; in King vs. Moore, 42 Mo., 551, parade of payment in the 
presence of Withesses, were severally deemed susplelous erreum- 
stances because unusual and unnecessary. 

But how much more unusual and unnecessary were the measures 
taken Ly th respondent kabel in paving the consideration here. 
The ordinary way would have been to forward the money toa bank, 
or other financial agent of responsibility, to be paid over upon the 
advice of a lawyer, when proper title was delivered. That would 
have been a stp transaction within tha ( x perience of most every 
business man, Instead of that (label » IVS) that he saved up the 
cash receipts of lits father’s business until he accumulated ten thou- 
snd dollars (O55), Phat would have heen the entire receipts of his 
business for mare thin it month (tpt), Ile “rc he didn't deposit 
Ana of this cash, but keep it iy the’ safe at the store (63), This 
was contradicted by the bank account, which shows numerous de- 
posits of cash at that time (160). Then, he said, he emploved | 


[me 1h) Loutsville he ren or hicacl ever heard of, 


broker, Whom Thee Gothe’ 
and whe, he said, immediately after went to Europe and never re- 
turned, to vet him bearer bills in { xchange for the cash which he 
had saved out of the receipts of his father’s business (35). In this 
wav he got six thousand dollar bills (he said) and eight five hun- 
dred dollar bills: these ti jourt into his satchel instead of his pocket 
book (33) and carried them to his father-in-law’s house. He didn’t 
pay them over there, however, and take his deeds, as one would 
have expected, bunt tenure ther the vrantee and his vrantor vo to the 
house ot MeDonald eieht miles away, ancl in the presehece of this 
partner and son-in-law of the grantar only, no one else being pres- 
Cnt, io lawver, hot even the DoOtaAry \\ ly >to rk the acknowledgments, 
he suid that he paid over these large bills, rave his Hotes and took 
the deeds, 

What reason could these parties have had for this awkward and 
inconvenient and unusual mode of business, except to make testi- 
mony for tise’ when thi ‘me © deeds should be attacked ? e 

But, from the standpoint of the defendant label's testimony ius 
to where the money came from, and which made the purchase an 


investment of his father, the most extraordinary fact in this trans- 
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action is the joining of his wife as a grantee in these deeds. That 
Is extraordinary, on the theory of the truthfulness of his testimony 
and the good faith of the deeds; but entirely natural and reconcila- 
ble with our theory that the deeds were the product of a conspiracy 
between Fabel and the bankrupt. Dippold would then have re- 
quired that his daughter be joined as a grantee lest his own interest, 
and that of his own flesh and blood, should be entirely lost in the 
land. So, it would be, if he conveved to Fabel in severalty; and 
so, if Frederick Fabel, father, had paid value for it he would have 
insisted upon its going. Joining in the grant, however, this daughter 
with her husband would secure her title certainly for term of her 
life, and if she should survive her husband the entire estate would 
be in his owl blood, No one can believe that Frederick Fabel, 
the calculating, cautious, prudent old chandler, who took the title 
of a ten thousand dollar house in which Philip was to live in his 
own name, ever invested twenty-eight thousand dollars in such 
convevances as these. 

The learned District Judge, in his opinion on dismissing the 
bill, said, page 14: “Certainly the case is an uncommon one, and 
it must be conceded that it is attended by some circumstances tend- 
ing to excite suspicion as to the integrity of the transaction.” And 
this he said at the conclusion of his summing up of the extraor- 
dinary circumstances shown in the evidence. He was evidently 
impressed with the unexplained fact, the joining of Mrs, Fabel as 
a grantee in the deeds, too, and comments on it, page 15, in a way 
that indieates he had trouble in reconciling it with good faith in 
the transaction. When the learned judge reached the conclusion 
which we have just quoted, he should have held the defendants 
bound by the burden of proof to the clear and satisfactory ex- 
planation of those suspicious circumstances, and failing that, he 
should have decreed the cancellation of the deeds as fraudulent, 
under the authority of the cases cited at the beginning of this 
argument. : 

And what clearer illustration of the justice and need of the rule 
could there be than is afforded by this case? Probably there never 
was an honest transaction which the parties could not show to be 
such by overwhelming testimony. If these deeds were honestly 
made by John Dippold at a time when he was heavily indebted to 
convey his homestead farm to the joint tenancy of his daughter 
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and her husband, who knew the justification thereof so well as the 
grantors and the grantees? And it would be bevond belief that 
the deeds should be so made without the parties having knowledge 
of the reason, Why, then, should they not be bound to explain ¢ 
Who else could give testimony of the bona fides of what the 
learned judge (15) shows was an unexplained circumstance that 
ought to have been explained? If there was a good and sufficient 
reason for the lawful transaction of the title in these lands to his 
daughter and her hoshband. how CUSV for John Dippold tooo On 
the witness stand in her behalf and describe it fully and openly. 
It was the natural thing to do. The eraving of the mind for the 
respect and approval of friends and associates would have wel- 
comed an opportunity to show that this matter impeached for fraud 
was untainted, It was the safe thing to do. Property of the value 
of twenty-eight thousand dollars, at least, was at stake. It was a 
doubtful case. If there was an explanation of this curions and 
suspicious circumstance it was in the consciousness of the defend- 
ants, and would not their learned counsel have taken eare that it 
was brought before the court? Would aot John Dippeld have 
been called to describe every detail of the transaction, and all the 
other defendants to corroborate and sustain him’ .But they stood 
mute, 

lor these reasons we think the learned District Judge was in 
error in visiting upon the complainants the consequences of failing 
to explain the conveyance of the lands to Philip Fabel and Kate 
Fabel in joint tenaney. 

We alleged in our bill as one of the grounds upon which we 
hased our charge of fraud that these deeds were made “to the said 
Philip Fabel and Kate Fabel, his wife,” neither of whom “ were 
possessed of suthcient means to purchase the said properties.” 
(Paragraphs 5 and 6, pp. 5, 6.) The defendants in their answers 
admit the eonvevance as alleged, but deny that the grantees were 
without sufficient means. When they are called upon the stand by 
us, Philip Fabel admits that neither of the grantees had the means 
to buy, and testifies that all of the $28,000 was supplied by his 
father. This did not support the answers, but did sustain the alle- 
gation of the bill which the answer traversed. 

Now, when we had shown this, the position deliberately chosen 


bv the respondents at the time of answer, abandoned, when the re- 
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spondents, taking another stand, state broadly and generally that 
deeds conveying twenty-eight thousand dollars worth of land to a 
daughter of a heavily indebted grantor and her husband were 
made upon a consideration of that value furnished by one who had 
no interest and took none in the lands and was of no kin to one of 
the grantees,—is this not a combination of facts that should bring 
this case within the authority of Clements vs. Nicholson, supra ; 
Callan vs. Statham, supra; Zimmer vs. Miller, supra, and Marks 
vs. Crow, supra. Was not the burden shifted 7 

But the conveyance to joint tenancy was only one of the faets 
that the learned District Judge thought needed explanation; be- 
cause in his opinion he takes up, one by one, certain of the devel- 
opments of the testimony ahd reconciles them severally with the 
decree that he ordered. Thus at page 14 we understand him as 
having in mind that inasmuch as Frederick Fabel, the father of 
of Philip, had the pecuniary ability so supply the purchase money, 
that therefore it is the prudent way to accept Philip's testimony 
that the father did furnish it, as true—intrinsically improbable 
though it be. If there were nothing before the court .o distrust 
Philip's bold assertion that it was his father’s money which bought 
this land, the learned judge’s conclusion would doubtless be cor- 
rect; but he seems to have overlooked the fact in this connection 
that there is much evidence that is inconsistent with Philip's asser- 
tion, and evidence, tom, that is of indubitable quality. Thus, the 
books of Frederick Fabel, produced by Philip on compulsion, dis- 
close no traces of the transactions which Philip narrates, but do 
disclose a state of facts existing in Frederick Fabel’s business ir- 
reconcible with Philip's assertion that his father supplied the 
$28,000 to buy the land; as the charges against both Frederick 
Fabel and Philip Fabel at the time the deeds were delivered dis- 
close that Frederick Fabel withdrew cash in January, 1876, $287, 
(66), and that Philip Fabel was charged with $1,200 during the 
whole of that vear (65). Yet Philip swore that he saved up 
$10,000 of the receipts of the business which those books were 
provided and kept to account tor, and on the 26th of January, 
1876, paid it over to James Dippold, it being the money of Fred- 
erick Fabel. Why, then, was it not charged to either one or the 
other of them, in the same way as the lesser sums which were 


7 


charged when withdrawn by them’ It is unexplained. How was 
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it possible to withdraw $10,000 from the business of Frederick 
label without his cash aceount disclosing it—a eash aecount is 
kept only for the purpose of disclosing all such facets. | And is not 
some other explanation required than Philip’s statement that when- 
ever he paid out money to Dippold he would tell his father and 
“he would always make it good”? (31). 

The bank accounts, kept by Frederick Fabel (157, 160), in Jan- 
uary, 1876, contradict Philip. He testified (63) that he had kept 
the cash receipts in the store and had not deposited them until he 
had accumulated $10,000, which he then exchanged with broker J. 
William Anderson; and he also testified (67) that his father’s YTOSS 
sales amounted to about one hundred thousand dollars annually. 
Therefore, to accumulate 810,000 cash, he must have retained by 
him the entire cash receipts for one-tenth ot it vear, or about hive 
weeks. Now, observe the bank aecounts (157, 160). In the West- 
Cri Bank account (l¢) borat few deposits secr ever to have been 
made, but two of these were in the month of January, 1876, of the 
following amounts: S205, 8374; in the Masonie Savings Bank, 
where the real banking business of the elder Fabel was transacted, 
an inspection at page 160 will demonstrate that from December 16, 
1875, to January 26, 1876, which would be the period when Philip, 
according to his own statement, was keeping all the eash, Frederick 
label’s deposits were, if anvthing, rather more frequent and larger 
than usual. To our minds this is strong evidence to conviet Philip 
of untruthfulness. 

This showing of accounts is reinforced by the testimony of Charles 
P. Weaver, an entirely trustworthy witness, who said, on page 35, 
hat all the cash coming in to Frederick Fabel’s store was deposited 
promptly, and “we never held any over; it was always a point to 
deposit everv day; that was a habit of the business.” This witness 
had been a clerk for lrederick kabel ut the time the deeds here are 
suid to have been made and delivered. 

These account books contradict Philip in another and most ma- 
terial matter. He swore that he left Louisville about January 23, 
1876, went to Sewickley, Pa., when he paid over to Dippold the cash 
purchase money on January 26, 1876, and was away from his busi-. 
ness about a week or ten days (55). The books show that on these 
days every entry on the day book, the ash book and the ledger was 
made by Philip Fabel. But that would have been impossible if he 
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had been at Sewickley, which is 500 miles away from Louisville. 
And this contradiction is made more clear by the evidence ot W ea- 
ver, page 37, who said, in answer to the question: “ Whenever 
Philip Fabel was away from home, who made entries then on the 
books? A. I did—that is while I was with them.” And the 
witness was with them at that time (65, 66). 

Another thing apparent from both the account books of Fred- 
erick Fabel (66) and the bank accounts with him at pages 157-160, 


which we should think might have weight to influence the learned 


judge to a contrary conclusion if it had come under his observation, 


was this: Frederick Fabel was not of such ample means that he 
could disburse sums of $10,000 and 88,000 as mere trifles, matters 
of not much moment; but, on the contrary, these accounts show 
that such transactions were larger than he Was accustomed to, and 
indeed there is not an instance in the vears embraced by these ac- 
counts with his bank when he deposited or drew out so large a 
sum as the smaller of these. Moreover, they show that Frederick 
abel was himself a borrower at times, and instead of having a 
superabundance of capital, that he really had to borrow in order to 
meet the requirements of his business. We think that all these 
matters should have made his honor resolve against relying on 
Philip's testimony, even though it did appear that his father had 
means sufficient to buy this farm if he had so chosen. 

The learned District Judge reconciled the possession of the land 


by the grantor SIX vears after the delivery of the deeds, with Jone 


fides in the trausaction, because of the relationship between the 


grantors and grantees (page 15), and for this reason he lays aside 
that indicium of traud. 

It is rather a remarkable instance of disinterested charity if 
Philip Fabel, having no other means than his salary of twelve 
hundred dollars, took 828,000 of his father’s money as an advance- 
ment (63), not for his own present advantage, but entirely for that 
of his father-in-law, who lived on it and used it after he had re- 
ceived the purchase money just as he did before, while those who 
put that money in it received no rent and no advantage whatever 
(60). Perhaps it was a reward for such virtuous conduet, that 
after Frederick Fabel’s death Philip found no charge of any kind 
had been made against him for that advancement. But we submit 
that there is nothing in this relationship to relieve these parties 
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from fully and satistactorils explaining these extraordinary features 
of the POSSCSsion, Rather it is itself another indication of fraud. 
Why should not the defendants themselves have testified that the 
consideration was paid) because the voung son-in-law desired to 
provide for his wife's parents, and that therefore he the “financial 
son” took his father’s money out of his father’s business to invest 
it ima farm, if such was the fhe a and not leave it entirely for the 
learned court to infer it?’ Indeed, the defendant Fabel said that 
he invested in the farm for the purpose of securing his loans, which 
is hardly consistent with the disinterestedness which the learned 
court surmised, e 

But if the land was baoncrhit for the Purpose of assisting Dippold 
and his wife to a home, how easy it would have been for the people 
who knew the fact to have made it appear clear as the daylight. 
How easy to have described the interviews at which the plan was 
<ettled, to produce the witnesses and documents which were a part 
of the transaction. Tlow rarely are papers wanting in an bonest 
transaction to corroborate the words of witnesses at least, if not to 
~et out the entire transaction! Whoever heard of an honest de- 
fence wherein a multiplicity of material papers are shown once to 
have been in the defendant's power, yet are not produced by them 
nor satisfactorily accounted for. Tere, letters were said to be sent 
and received which if produced would settle the matter, bat they 
are not produced and are said to be lost; notes were made and 
passed into the defendant's hand, but they are not produced and no 
explanation is vouchsafed, Account books which if the transaction 
were fair ought to be strong evidence for the detendants, though in 
ther power, ure only produced under the court's compulsion, and 
when produced show nothing of the matters which defendants say 
took place, and which they ought to have shown if defendants 
spoke truthfully. 

The real pornt of this prart of the case was the failure of the de- 
fendants to satisfactorily explain why Dippold has ever since lived 
on the farm and managed it, paid taxes, made repairs, taken all the 
profits just as he did prior to January 26, 1876, (60, 76). The 
burden was on them to do it, and they failed. The learned judge . 
therefore erred in drawing his inference from insufficiently proven 
premises, and in not applying the rule as to burden of proof here 


also, 


~~? 
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In his consideration of the fact that the deeds were not recorded 
until a few days before the grantor was adjudicated brnkrupt his 
Honor has not treated it as an indication of fraud, which was the 
only ground on which we urged it. We have never doubted that 
a deed operated from the moment of delivery, as between the par- 
ties, but our position was and is that when the statutes of a State 
provide that if a deed is not recorded within six months of the de- 
livery it shall be postponed to a subsequent deed recorded before 
it, and a deed is not recorded for more than two vears after its 
alleged delivery and until the eve of the grantor’s bankruptey, it 
is some evidence of fraud, more or less important according to the 
other facts in evidence. 

Here the story is that these deeds were taken on payment of 
twenty-eight thousand dollars, without examination of title or 
other professional advice, even in the drawing of the deeds; that 
one of the grantees, the husband, being in the county where the 
law provided for recording the deeds, towk them unrecorded to his 
home, five hundred miles away, where he kept them, he said, almost 
two veurs, and then sent them to MeDonald by racl iis the latter 
avs, p. 145—unrecorded deeds of the value of these sent “by mail !) 
McDonald having received them, kept them unrecorded in the 
vrantor’s safe, accessible to both of them, until the eve of the 
latter's bankruptey. And this was done by MeDonald beeause the 
grantor didn’t want them recorded lest thev should interfere with 
his borrowing money (144), and during all the time that elapsed 
from the alleged delivery of the deeds, oll January 26, IX76, to 
the recording of the deeds, on the eve of the bankruptey, on Feb- 
ary 23, 1878, the grantor was borrowing money from the banks 
(128, 150), and asserting that he was the owner of these lands 
(131, 134). Is not the non-recording of these deeds, in connection 
with these facts, evidence of fraud’ Ought not these aggregated 
tacts to be prootenit to determine the enforcement of the rule as to 
the shifting of the burden of proof, and to enforce the penalty on 
the failure to rebut or explain the suspicious vestigia / 

The learned District Judge declined to enforce the rule of shift- 
ing burden of proof upon the plaintiffs’ evidence. Had he done 
so, the defendants would have been held to a full and -satisfactory 
showing of why these deeds were made to the grantor’s daughter 


and her husband, of whom the consideration money came from— 
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not a reck less statement th) if shocks one’s Tis of propriety and the 


reasoning facnitv. boant a 


‘lear. explicit and consistent ex planation— 


and in the absenee of such proof the cdeeree must have been in ae- 


cordance with the pPravers of our bill, 


But. instead of this, the 


learned court was of opinion 16) that on the plaintiffs evidence the 


(ine 


would be 


Wills “so equivocal nd 


to cdlecree thie deeds vou. 


f such doubtful significance, that it 


But, certainly, in this 


the learned COUT Ove rlooked TW TH Bal ee commons applied to this 


class oft CSCS ° 
alwaves hidden: and Bd. that the witnesses to it are usually 
parties charged with the fraud. 


that this ense required thre application 


Ist. that a transaction to which fraud is imputable Is 


the 


But we tailed to impress upon him 


of the rule framed from the 


necessitv of meeting those difficulties in this class of cases in order 


to prevent Miscarrhage 9] HUST ICE, \ 17: 


Phat when the complainants 


show SUSPICIOUS CIrcumstances, restigiad of traud, the defendants are 


bound to clear ly) the SUSPICIONS, ()) tailing to deo “oO, To stand cCon- 


vieted and to vield up th: 


thine covered by the fraud. 


Now, 1p 


this case, who wave the testimony that threw around it the elements 


of doubt and equivocation referred to by the learned 


Who, 


but Philip Fabel and Joho Dippold, the defendants, themselves, and 


the very parties who knew a 


have been able to have made it appear if it were honest? 


‘ transaction..and who must 


If they 


had, on the complainants’ examination, thrown around the case 


doubt and equivocation, why did they not, in their own behalf, go 


upon the witness stand and clear awav these 


eal “3 


circumstances, 


“doubtful and equivo- 


The learned District ado (16) SuVs that the detendants did in- 


troduce 7 on <timons of 
and he refers to that of the 


acknow loco titwean 


the utmost importance and value to them,” 
notary, who testified that he took the 


' the deeds at the time the \ purported ; ‘and tao 


that of Sharp MeDonald. that he had visited Louisville at Dip- 


pold’s Instance, ana coneliucd 7 the nevothations for the sale to babel. 


His 


Hlonor characterized this testimony iis corroborative 


of the 


story told by kabel and Dipprolal, but he does not sav that it ex- 


plains the “doubtful and equivocal circumstances ;” 
considered iis sO) doing, 


no way shows w hv, 


nor could it be 
or there Is no attempt oft the sort, It in 


or how, Frederick Fabel’s money was or could 


he extracted from his business to the extent of S28 COO0—his Toss 


annual sales were only S100,000—without any trace of it appearing 
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on his books of account, or in any contemporary writing whatever ; 
or, why the title was conveved to the daughter of the grantor jointly 
with her husband, ete., ete. Nor would we expect that any one 
could explain these circumstances except the parties themselves, 
Philip and Kate Fabel, John Dippold and his wife. The very fact 
that these deeds were prepared by a voung book-keeper, son of Dip- 
pold, under the superintendence of MeDonald, his son-in-law, and 
not by a lawver, was a suspicious circumstance, needing explanation. 
Add to that that these deeds were acknowledged in Sharp MeDon- 
ald’s house, whither the grantors travelled eight miles for that pur- 
pose, and the notary was taken from Pittsburgh, twelve miles, 
although magistrates of competent authority were in easy call of 
the residence of the grantors; add further, that Philip Fabel trav- 
elled tive hundred miles in order to pay over this purchase money 
in Sharp MeDonald’s presence and in his house, but net any other 
Witness; and it seems to us that this very corroborative testimony 
calls loudly for explanation. Indeed, the facts that both the notary 
amd Sharp McDonald testified to, were just such as parties conspir- 
ing to perpetrate a fraud might be expected to fabricate, and call in 
Witness with a view of meeting future attack, Sending McDonald 
to Investigate a sale to the vendor's son-in-law; the parties travel- 
ling to MeDonald’s house to execute and acknowledge the deed. and 
to pay over the money in his presence—these are just the things 
that parties planning a fraud would be apt to think of and to do. 
But the defendants’ counsel did not ask their witnesses to explain 
why Mrs. Kate Fabel was a grantee in the conveyances; vet Sharp 
MeDonald’s relations to the parties and to this transaction ought to 
have made him familiar with all its details. 

Here is another matter in connection with MeDonald’s testimony, 
which we deem worth notice. The story told by Dippold and Me- 
Donald, about the latter’s going to Louisville to negotiate the sale, 
Is not consistent with Fabel’s testimony on page 54 of the record, 
He was there examined closely as to how this transaction was made, 
and he testified that it was made by the parties themselves, saying 
that the offer was made by Dippold by letter, which had been 
destroved. And this variance is the more significant, because 
Fabel’s attention was in that connection specially drawn to Sharp 
MeDonald, and the witness proceeded to deseribe the alleged meet- 
ing at MeDonald’s house as if that were the latter’s first connection 
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with the transaction. No word did he utter as to McDonald's go- 
ing to Louisville to negotiate. 

It does seem to us that this remarkable variance, remembering 
that Fabel’s testimony was given two years before Dippold’s and 
MeDonald’s, when the faets ought to have been fresh in an actor’s 
memory, stamps as utterly false the story which Dippold and Me- 
Donald told about the latter going to Louisville to negotiate the 
sale, 

Without further comment upon an unpleasant case, but in which 
Wwe believe that to prevent a vToss Wroly and Miscarriage of justice 


this court must intertere, we <ubmit the complainants: Cuse, 
DD. T. Watson, 
WitiiaAM S. PIER, 
( ounsel for Appellants. 


a ¥ e age a aad 


he ri To tee, te hy g& pa bo ve 
% i pe, “Fy y fo i, eee ‘> a ie . as 4% 
: i im?" rill , , fo] eS a a io Ad 
é Pate & aS F ecw ties A a 
-- 


Nupreme (curt of the [united States. 


No, 722, October Zerm., 7889. 


Appeal qrom thi, Cireuit ( ourt of thre United S if Ss foi fhe 
iv stern List) ret at P pnsulvania 


JOHN F. DRAVO and ROBERT ARTHURS, Assignees 
of John Dippold & Sons, Appellants, 
VERSUS 


PHILIP FABEL and KATE FABEL, his wife; and JOHN 
DIPPOLD and NANNIE DIPPOLD, his wife, Appellees 


APPELLEES’ BRIEF. 


G. A. JENKS, 


¢) J iy ; ; 1, @ f 


BROOKVILLE, PA.., 
Jeffersonian Democrat Print, 


1» 
¢ 


hie © 


IN THE 


Supreme Court of the United States. 


Vo, 722, October Ferm, 7889. 
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VERSUS 


PHILIP FABEL ann KATE FABEL, ais wire; ann 
JOHN DIPPOLD anp NANNIE 
DIPPOLD, ats wire. 


APPELLEES’ BRIEF. 


COUNTER STATEMENT. 

The statement of the case by Appellants is liable to be 
misleading. In some instances very material facts are 
omitted; in others alleged facts are stated which do not 
appear in the record. 

On the Ist page of their brief it is said: “When the 
assignees came to collect the assets, they found among 
other property lately owned by the bankrupt, but then 
claimed by his relatives,a valuable farm situated in 
Beaver county, Pennsy! vania.” | 

There is no evidence that any other property was sold to, 
or claimed by, any relative of John Dippold other than the 
land purchasd by Philip Fabel; nor was there any evidence 
to show there were any alleged fraudulent transfers to any 


other persons. 
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On page 3rd the statement is made that “his father’s 
books showed accounts against those indebted to him, hut 
they showed no debit aqainst the witness, Philip Fabel.” [28 


and ov, | 

This statement is defective in that it does: not say that 
no accounts of the father against his children was ever 
kept in the books of what he advanced or gave them; [R 
P. 30] but that for such advances, the father himself toid the 
witness, he kept a strict account, but the book in which that 
account was kept, neither the witness nor any of the broch- 


ers or sisters had been able to find. [R. P. 65 and 68.] 


On page 4th the statement istaade, “Although his father 
kept all such books for the purpose of showing his financial 
operations and condition, no checks and no account tn any 


hook would show these transactions.” 


This statement is erroneous because it does not appear, 
and the contrary is proven. That the father kept to books 
in which his accounts with his children were ever kept, or 
if kept, that nosuch books were ever found. It also ap- 
pears that nu checks were given by the father for either 
these advances to Philip Fabel, nor to any other for like 


advances. 


The statement on the same page that “he drew some of 
it from bank on his father’s account,” in the testimony, does 
not relate to the $10,000 advanced to Philip Fabel, but to 
money loaned from time to time by Frederick Fabel to 
John Dippold ; and when this was done the checks, if any, 
of which the witness is not certain, were drawn to cash. 


[R. P. 32.] 


On page 5th the allegation is made that when Philip Fa- 
bel, on the 26th of January, 1876, and for some days 


before and after, went to Sewickly to close the pur- 


et Lees 
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chase of the land, the books of Frederick Fabel in his busi- 
ness as a chandler, show that Philip Fabel had made the 
entries in his father’s books in hisown handwriting. 


This statement is true as far as it goes, but is defective 
as aground of inference that Philip Fabel was in Louis- 
ville at that time, for the same fact exists as to every 
entry in the books from July, 1872, to June 30th, 1876, 
[R. P. 65] within which time [in 1874] he had gone to 


Beaver, Pennsylvania, and married Kate Dippold. 


It is also defective because it does not state that Philip 
Fabel was the only and exclusive book keeper of his father 
in the chandlery,and when he was gone “nobody kept” the 
books; but memoranda were kept during his absence, 
from which he made the entries in the books on his return. 
[R. P. 55.) This latter fact was not testified in explana- 
tion by the witness, but had been proven by the examina- 
tion of the Plaintiffs before the books were, or were expect- 


ed to be, produced. 


It is claimed on pages 5th and 6th, that Weayer kept 
the books in the absence of Philip Fabel. Weaver testi- 
fied, in the absence of Philip Fabel, he, in 1876, “kept the 
books up—the eash book and blotter, or day book, and 
journal, the entry book, or order book, ete.” [R. P. 37.] 
Philip Fabel testified Weaver did not keep the books, but 
he kept “the day book for entering the sales from the or- 
der book into the day book.” The day book in which 
Philip Fabel’s entries were nade was the regular, or gene- 


ral day book. 


If Weaver ever had at any date made any entry in that 
book, the Plaintiffs doubtless would have shown such an 
entry in the handwriting of Weaver. But no such entry 
was shown, although the books, all the time that Weaver 
was there, were at their command. 
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On page 6th Plaintiffs state “the ledger of the elder Fa 
bel * * * * showed an account kept by the father 
against Philip Fabel, * * * in which were charged 
the sums of money he paid Philip duriug the year 1876. 
Those sums amounted to twelve hundred dollars, but did 
not show the $10,000 that was paid in cash when tle deeds 
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The books in which the charge for $1,200 occurred were the 
books which belonged and related to the accounts of Fred- 
erick Fabel in his business as a ehandler. The $1,200 
there charged was the salary paid to him for his services in 
that business, after he was married, and werea part of the 
expenses of the business, and should appear on those books. 

but the advances of the father to his children outside of that 
business were not kept there, as was abundantly preven. 
It might as well be expected the accounts for moneys paid 
on account of the farm and coal property which Frederick 
Fabel bought, held and operated with Jacob Krauth, in 
which he had $18,000 in cash, [R. P. 42] should appear in 


his books as a chandler. 


[t is said, on page 7th, Frederick Fabel “on February 
7th, 1876, borrowed $2,000 from a bank, on the 25th of 
March, $2,000, and on April 7th, $5,000 from another.” 
This is explained by the fact that Frederick Fabel could 
get the money at 7 per cent., on his own credit, and by 
carrying his customers’ paper he received 10 per cent. [R. 
P.67 and 68.) 


On page Sth it is alleged Weaver “testified that Fred- 
erick Fabel made it a rule to deposite his cash every day, 
and he did not keep large amounts in the store; and that 
he had never, during the several years he was employed 
there, known so large a sum as $10,000 being in the store.” 
Weaver was discharged for a reason known to him. [R. 
P. 68.) 
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It appears from the statement of the Masonic Bank, [R. 
P. 160, 161 and 162] that on the first of every month from 
July lst, 1475, to July Ist, 1876, Frederick Fabel drew 
out of that bank nearly all the balance he had in it, and 
during six months of that time he drew exactiy $1,500 on 
the Ist day of the month, leaving the deposits of cash 
made outside of this amount to carry on the current busi- 
ness. This was probably his monthly profits in the chand- 
ler business alone, aggregating $18,000 a year, on a busi- 
ness of $100,000, and Jacob Krieger, President of that 
bank, testified “I don’t think he [Frederick Fabel] would 
deposit all his money in bank.” [k. P. 105.] 
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BRIEF OF ARGUMENT. 


[. 


Defendants prove a fair and bona fide purchase. 

On the 13th day of June, 1879, the Plaintiffs filed 
» Bill in Equity in the District Court of the United 
States for the Western: District of Penusylvania, to 
eancel two deeds for lands in Beaver eounty, Pennsylva- 
nia, made by John Dippold and wife to Philip Fabel and 
wite, dated respectively on the 22nd and 26th days of Jan 
wary, 1876, on the ground that the lands were couveyed 
with intent to hinder, delay and defraud ereditors of Joho 


Dippold. Answers under oath were not waived. 


The Defendants served, John Dippold aud Naume Dip- 
pold, his wife, and Philip Fabel auswered under oath and 
denied all the material allegations in the bill, which 
charged collusiou, couspiracy, or intent to hinder, delay or 
detruud, and alleged that the purehbase by Philip Fabel 
und wife was bona fide, and the full and valuable consider- 
ation of $28,000 actually paid. The District Court, on 
the merits, found the facts in favor of the Defendants, and, 
iu aceordanee therewith, entered a decree dismissing the 
bill with eosts. 

Appeal was taken by the Plaintiffs to the Circuit Court, 
and after hearing, the decree of the District Court was af. 
firmed, from which this appeal was taken. 

There was no error in the decree of the Circuit Court. 


These deeds, whose making, delivering and recording 
are alleged in the Biil [R. P. 5 and 6] are prima facia evi- 


dence of title in Fabel and wife. 


«s 
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“In general it may be taken for granted that wherever 
a prima facia right is proved, oradmitted by the pleadings 
the onus proband is always upow the person calling such 
right in question. And here it may be observed that « 
court will always treat a deed or instrument as being the 
thing which it parports to be, unless the contrary ts shown ; 
and therefore it is incumbent upon the party impeaching it 
to show that the deed or instrument in question i= not 
what it purports to be.” [ist Daniels, Ch. Pl. and Pr. 850.) 

The Plaintiffs affirm fraud, the Defendants deny it, 
“The party maintaining the affirmative of the issue bux the 
burden of proof cast upon him both in faw and in equity.” 
[Pusey et al. vs. Wright, et al. 3lst Pa. St. 387.) 

The denials by the answers in the case are clear and 
positive. [R. P. 8,9 and 10.) To overthrow the answer- 
alone requires “Evidence of greater weight than the testi 
mony of a single witness.” [ Daniels, Ch. Pl. and Pr. 844, 


and note 7. } 


There was no sufficient evidence to overcome this prima facia 
presumption, or to sustuin the allegation that the deeds were 
made with intent to hinder, delay or defraud the creditors 


of John Dippeld & Sona 


The firm of John Dippold & Sons was composed of John 
Dippold, John H. Dippold, Martin Dippold and Jacob 
Dippold. 

They were adjudged bankrupts on the first day of March, 
1878. [R. P. 4.] 

The deeds were acknowledged on the 26th day of 
January, 1876. [See testimony of Smith, the Notary, R. 
P. 153.] They were delivered to Philip Fabel the same 
day orsoon after. [R. P. 141, 54, 55, 85 and 86.) 
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The whole consideration, $28,000, was paid by Fabel to 
Dippold at the time of the delivery, $10,000 of it by prior 
indebtedness of Dippold to Frederick Fabel for borrowed 
money ; $10,000 in cash, and $8,000 by notes of Philip Fa- 
bel to Dippold, at four, six, eight and twelve months. [See 
testimony of Fabel, R. P. 32; Dippold, 83, 84, 86, and 89; 
MeDonald, 140 and 141. ] 


The deeds were sent by Fabel from Louisville to Me- 
Donald for reeord in December, 1877. [R. P. 57 and 


144] 


They were recorded on the 16th of February, 1878. [R. 
P. 144 and 145.) 


John Dippold and Philip Fabel were called by the 
Plaintiffs and gave their testimony as if under cross ex. 
umination, in pursuance of a Pennsy)vania statute. That 
cross examination was thorough and exhaustive, and no 
material contradiction or inconsistency was developed, 
Their answers were full and frank. In every material 
fact relating to the transaction, they are fully sustained 
and coroborated by McDonald, who had been married to 
to a daughter of John Dippold, who had died prior to the 
purchase by Fabel. McDonald had effected the sale for 
Dippold. He had assisted in drawing the deeds; he saw 
the money paid ; drew the notes ; saw the deeds delivered, 
and subsequently received them from Fabel and_ placed 


them on record. 


Smith, the Notary, proves the making, signing and ac- 
knowledgment of the deeds over two years before any alle- 
gation or suspicion of bankruptcy was shown to exist. 
There was no evidence that Fabel, who lived about five 
hundred miles from John Dippold, when he made the pur. 
chase knew of any indebtedness, except the $10,000 owing 
to his father, which was paid by the sale. 
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John Dippold & Sons, prior to 1876, and at the time of 
the sale of the land, were engaged in the coal business, and 
building bridges, excavating tunnels for railroads. [R. P. 
138. ] 

The firm nad an office at Louisville, Kentucky. About 
ninety days before the sale to Fabel the firm sunk a tow of 
coal, and the money borrowed from Fabel was needed to 
pay the notes given for the coal to parties from whom it 
was bought, or other pressing indebtedness. [R. P. 150.] 


The firm, after this, continued to do business, in good 
standing, for over two years. In 1876 or 1877 John Dip- 
pold entered into partnership with J. Sharp McDonald, 
they doing business as Dippold & McDonald in construction 
of the Eads jetties and the coal business. Both firms seemed 
to have good credit, as shown by the testimony ofthe numer- 
ous bankers introduced by the Plaintiffs. Except the adjudi- 
cation in bankruptcy there was no evidence of the insol- 
vency of John Dippold & Sons. McDonald, who from his 
intimate knowledge of the business and property of Dip- 
pold, referring to the 25th of June, 1882, in answer to the 
Plaintiff’s question : “Did you know he was insolvent?” 
answered : “I don’t believe to-day he was insolvent.” 


The price paid by Fabel was not shown to be inadequate. 
Clark, the Cashier of the Tradesmen’s National Bank, which 
was one of the largest creditors, testified after the panic of 
1873, Dippold valued the property as sufficient to be good 
security for $20,000. [R. P.151.| At the time of the pur- 
chase it was thought to be worth $100 per acre, but was 
not worth that much in October, 1879. [R. P. 60.) 


Other than this, no substantial attempt was made to 
prove inadequacy of price. 


Every material fact to show the good faith of the pur- 
chase by Fabel, is proven by three candid substantial wit- 
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nesses: Philip Fabel, John Dippold and J. Sharp MeDon- 
ald, and they are corroborated by Frank W. Smith, the 
Notary who took the acknowledgment of the deeds. 
Although the testimony of Fabel and MeDonald was 
taken as on cross examination by the Plaintiffs, the Court 
admitted the testimony and fully considered it. [R. P. 11] 
J. Sharp McDonald was entirely disinterested, and with- 


out any financial bias. 


[1]. 
The Plaintiffs did not by any substantial evidence refute the fair- 

NERS of the transaction. 

To oyercome the prima facia presumption of good faith 
established by the deeds, the answers under oath of the 
Defendants and the positive testimony of four witnesses, 
the Plaintiffs set up : 

a. That John Dippold was indebted in 1876, but they do 
not attempt to prove that he was insolvent at that time; 
nor that he and his firms did not have ample means to pay 
their debts. It incidentally appears from the evidence that 
about the time, and after these conveyances, he had a very 
valuable coal property, [R. P. 77,94 and 136] three steam- 
boats, “The Tigress,” “The John Dippold” and “The Char. 


ley McDonald,” with a large number of coal barges. 


The firms of Dippold & Sons were doing business both 
about Pittsburgh and Louisville, and Dippold & MeDon- 
ald engaged in both the coal business and on the jetties for 
two years after conveyances, with good credit. 

b. Possession of the land by Dippold after conveyance. 
John Dippold, was father in-law and father of the grant- 


ees. Dippold & McDonald testify the grantor was to have 


Counter Statement. 11 


2 years to buy the land back if he could. [R. P. 88 and 150.] 
Under such circumstances it would hardly be expected 
that Dippold would be turned out immediately. 


e. The purchaser did not record his deeds until the 16th 
of February, 1878. He sent them for record in Decem- 
ber, 1877. It is not at all uncommon that deeds are 
recorded for years after delivery. Non-recording is 
evidence of fraud. A creditor’e<i6éis not withingth« 
cording acts in Pennsylvania. [Rodgers vs. Gibso., - 
Yeates 111; Morris vs. Zeigler, 71st Pa. St. 450]. 


d, The conveyance was to Fabel and wife. 


If Philip Fabel had been insolvent at the time of his 
purchase, this, as to his creditors, might have been a cir- 
cumstance, but it could not wrong Dippold’s creditors. ° 
That Philip Fabel should be willing to have his wife a 
joint owner in the home of her girlhood does not suggest 
such an unusual state of affairs as to justify any inference 


of fraud. 


e. The Plaintiffs allege the grantor made declarations of 


ownership after the date of the deeds. 


This is denied by Dippold, who states he did offer Ciark 
security on his coal property, but that declarations of own- 
ership as to the Fabel land, referred to by Clark, were not 
made after the sale. [R. P. 93.] Clark, on the part of 
Plaintiffs, testified such declarations were made after the 
sale. [R. P. 131.] But such declarations of John Dippold, 
even if made ufter the sale, in the absence of Phillip Fabel, 
who lived about five hundred miles distant, were not evi- 


dence against Fabel to impeach his purchase. 
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f. Alleged improbability of Dippold borrowing money from 

Fabel without written evidence. 

Dippold, when he landed coal at Louisville, would go to 
Frederick Fabel, or to Philip Fabel, his son-in-law, and 
cet aloan, to be returned in a few days, to pay off his hands. 
Fabel would make a memorandum of it and place it in his 
safe. It was expected to be paid within a few days, usually 
within thirty, or sixty at the farthest. Prior to January, 
1876, these temporary loans were made during the course 
of one or two years. ‘The greater part had been returned 


and the memoranda destroyed. 


In January, 1876, in consequence of the heavy loss of a 
tow of coal, Dippold asked the loan of $10,000. This 
brought into review the balances of prior temporary loans, 


which were found to be $10,000. [R. P. 51 and 86.) 


These temporary loans are a common custom with both 
lumbermen and rivermen. Fabel declined to make the 
loan of $10,000 when so large a balance of the temporary 
loans remained unpaid. This brought about the negotia- 
tions fur the purchase of this property, which were not 
closed at that time, but subsequently closed by Dippold 


through J. Sharp McDonald. 
J. Purchase Was made without advice of counse 7 


If this were a badge of fraud it would impair a great 
majority of the titles to land held by those who are not 


accustomed to dea/ in real estate. 


When dealing with those in whom they have confidence, 
such purchasers usually assume that an undisputed pos- 
session and a general understanding that the title is un- 
questioned, is sufficient evidence of title in the grantor. 


This was the state of facts in this case. 
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h. The grantee sending unrecorded deeds by registered letter. 


The evidence does not show whether the deeds were sent 
bv letter or by private hands; or whether, if by letter, the 
letter was registered or unregistered. But, if sent as stated 
by the Plaintiff, it would be of no weight, for deeds are 
very frequently sent direct to the Recorder; and more 


frequently by unregistered than by registered letters. 


i. Procuring broker to exchange small bills for large ones 


and paying in cash instead of by check. 


The closing of the purchase was not to be done in a city, 
nor, s far as the evidenceshows, in any cosiderable town 
The land lay in Beaver county and John Dippold, the grantor 
resided there. He had had the deeds prepared by Me- 
Donald and they were at Sewickly awaiting the coming 
of the purchaser. It does not appear that Philip Fabel. 
ever kept a bank account, or ever drew a check on his own 
account in his life. It is searcely probable he would open 
a bank account for this single transaction. Philip Fabel 
testified he got the larger bills by exchange of smaller ones 
from J. W. Anderson, in Louisville, who, he thought, was 
a street broker. [R.P.53 and 56.] This would naturally 
be done for convenience of carriage. The complainants 
called a large number of witnesses who were bankers and 
brokers to prove they did not know such a man, and also 
that his name did not appear in the Louisville directory. 
There is no allegation Anderson had any office in Louis- 
ville, or lived or boarded within the city limits; nor that 
he did any considerable amount of business. It was in 
Oct. 1879, that witnesses testified, three years and nine 
months after the exchange of the small bills for the larger 
ones. That cashiers of banks should not remember for 
that period a man whom they may never have known at 
all, or with whom they had little, if any business, is not 
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surprising. It would be more extraordinary if they could 
tell, after that lapse of time, every person by name for 


whom they might have exchanged money. 


j). “Extraordinary allegations on the part of the grantee as 
to the manner of procuring the money which he alleged he 


paid the grantor fo the deeds.” 


Philip Fabel says he got the money from his father, and 
reported to his father every time he got it; that he wae the 
bookkeeper of his father, aud general business manager in 
the chandlery, which was one of his father’s chief businesses ; 
that his father had entire confidence in him. These state- 
ments are generally corroborated by all the testimony in 
the case. That when temporary loans were made to Dip- 
pold, either by himself or bis father, memoranda were 
placed in the safe, and his father, from resources outside 
of the chandlery, supplied the amount shown by the mem- 
oranda, so the books squared. 

The father had been long in business, was honest and 
prosperous, and had become old with a hundred thousand 
dollars of wealth. [R. P.67.] He had practically turned 
a business of $100,000 per year over to bis three sons. [R. 
P. 69.] He was thoroughly German and secretive as to 
his money matters. His business had not been run in the 
eommon ruts. [R. P.105.] 

As an honest German family they all worked together 
without definite legal contracts or formal modes. Philip 
was the elder sor, best informed and most trusted. A dis- 
regard of ordinary customs in legal forms is illustrated by 
the faet that, although the father died in July, 1878, up to 
the 25th of October, or, so far as the evidence shows, to this 
date, no letters of administration, or inventory of the estate, 
was ever taken or filed. The dividends on his bank stock 
had been left uncalled for in the bank, [R. P.109.] Yet 
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the family, a law unto itself, on the basis of common how 
esty and mutual confidence, have continued successfully to 
carry on the business of the father without a lapse or a 
disagreement, each son performing the work in which he 
was engaged before his father’s death, faithfully and without 
suspicion or inquiry.in the departments allotted to the 
others. [Vide R. P. 44, 45, 46, 47, 67,68 and 69.) The 
whole testimony in the case clearly shows that the transac- 
tions of this family were upright, although not done to any 
considerable extent through lawyers, banks, or in banking 
methods. As the father had not been in the habit of 
depositing all of his money in the banks, [R. P. 103] nor 
conducting all his business through lawyers, it should not 


be assumed as a badge of fraud that his son did not do se. 


k. “Grantees’ failure to account for the dizposition of the 
alleged purchase money.” 

Ten thousand dollars of it was paid on a debt, which was 
clearly proven by three witnesses. John Dippold testified 
he paid the balance out in paying notes. [R. P. 86 and 72.) 
Plaintiffs partly corroborate him by proving there were 
many notes out, issued by the several firms of which he was 
a member. They claim because John Dippold could not 
tell what specific notes he paid, therefore, he swore falsely. 
It should be borne in mind that the testimony was given 


by an old man, of good repute for honesty, three years and 
nine months after the notes were paid; that he was a mem- 
ber of two different firms, both of which had outstanding 
paper; that the business extended from the Monongahela 
river to the mouth of the Mississippi ; that notes were made 
or renewed by four different persons beside himself, and, as 
he stated in his testimony when earnestly pressed by Plain- 


tiff’s counsel with the following question : 
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(). “You can’t remember it at all ?’ 

A. “No, sir; 1 cannot any more. My memory used to 
be good, Mr. Watson. but since | was sick. ’ 2 
FR. P. 88.) 

And in answer to a similar question : 

A. “No, sir; generally | kept in my head everything 
most always.” 

Under all these cireumstances the inference that John 
Dippold testified falsely is pot warranted by the facts, and 
Is upjust, If the same test proposed to be applied to John 
Dippold was applied to Cyrus Clark, a younger man, the 
eashier of the Tradesmen’s National Bank, one of the Plain- 
tifls’ most interested and acute witnesses, his testimony 
would be declared false; for, when first called, he could 
not even state the amount of John Dippold & Son’s paper 
held by that bank, still less the amount of each note, who 
were the makers, or who were the endorsers. [R. P. 130. j 
He was excused from the stand to go and examine the books 
to find out and was recalled toe testify after refreshing his 
recollection. [R. P. 132, 135 and 136.] 

But even if John Dippold did not apply the balance of 
the money to his debts, but fraudulently kept it himself, 
no act or wrong of his, after the delivery of the conveyances, 
“would be any evidence of fraud.” 

If a conveyance is not fraudulent when made it cannot 
be made fraudulent by any matter ex post facto. [Beek vs. 
Parker, 65th Pa. St. 262.) 

The conclusion of the court, as so fully vindicated by 
the opinion of the District Judge, was not erroneous. 

G. A. JENKS, 
Counsel for Appellees. | 
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ROBERTSON. COLLECTOR. VS. BRADBURY. l 
I Writ of error. 
UNITED STATES OF AMERICA, 8s: 


The President of the United States to the judges of the cirenit court of 
the United States for the southern district of New York, greeting: 


Because in the records and proceedings and also in the rendition of the 
judgment of a plea which is in the said etreuit court before you, between 
Henry R. Bradbury, plaintiff, and William H,. Robertson, defendant, a 
manifest error hath happened to the great damage of the said William H. 
Robertson, as by his complaint appears. We being willing that the error, 
if any hath been, should be duly corrected, and full and speedy justice 
done to the party aforesaid in this besalf, do command you, if judgment 
be therein given, that under your seal, distinetly and openly, you send the 
record and proceedings aforesaid with all things concerning the same, to 
the Supreme Court of the United States, together with this writ, so that 
you may have the same at Washington on the second Monday of Octo- 
ber, eighteen hundred and eighty-six, in the said Supreme Court, to be 
then and there held that the record and proceedings aforesaid being in- 
spected, the said Supreme Court may cause further to be done thereon to 
correct that error, what of right and according to the laws and customs of 
the United States should be done. 

Witness, the honorable Morrison R. Waite, Chief Justice of the said 
Supreme Court, the 20th day of May, in the year of our Lord one thou- 
sand eight hundred and eighty-six. 


[SEAL. | Timoruy Grirriru, Crk. 
The foregoing writ is hereby allowed. 
, Apptison Brown, 
2 (Indorsed:) 8809, U.S. Supreme Court. William H. Robertson, 


plaintiff in error, against Henry R. Bradbury, defendant in error. 
Writ of error. Stephen A. Walker, attorney for plaintiff in error. 
Due service of a copy of the within is hereby admitted this'20 day of 
May, 1886. 
HartTLey & CoLeMAN, 
Attorneys for Def't in Error. 


U.S. cireuit court, S. D. N. Y., May 20, 1886. Timothy Griffith, 
clerk. 


UNITED STATES OF AMERICA, 
Nouthern district of Ne rv York, RN: 
I, Timothy Griffith, clerk of the circuit court of the United States of 
America for the southern district of New York, in the second 
3 circuit, by virtue of the foregoing writ of error, and in obedience 
thereto, do hereby certify that the following pages, numbered from 
four to fifty-five inclusive, contain a true and complete transcript of the 
records and proceedings had in said court in the case of William H. Rob- 
ertson, plaintiff in error, against Henry R. Bradbury, defendant in error, 
as the same remain of record and on file in said office. 
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In testimony whereof I have caused the seal of the said court to be 
hereunto affixed at the city of New York, in the southern district of New 
York, in the second circuit, this seventeenth day of August, in the year of 
our Lord one thousand eight hundred and eighty-six and of the Independ- 
ence of the United States the one hundred and eleventh. 

[SEAL | Timorny H. Grirerira, (7%. 


SIMMONS, 
Supreme court of the State of New York, city and county of New York. 


Henry R. BrRappury, PLAINTIFFS, ) 
against 


WintiAu HH. RopBerTsoN. DEFENDANT. } 


To the above-named detendant : 

You are hereby summoned to answer the complaint in this action, and 
to serve a copy of vour answer on the plaintiff's attorneys, within twenty 
days after the service of this summons, exclusive of the day of service ; 
and in case of vour failure to appear or answer, judgment will be taken 
against you by default for the relief demanded in the complaint. 

| lated New York, Nov. | ; LS8:}. 

HlarrLey & CoLeEMAN, 
Plaintiff's Attorneys. 


(Office and post-office address, 62 Wall street, New Yark City.) 
5 (Indorsed:) 2438. N. Y¥. supreme court. H. R. Bradbury 
against William H. Robertson. Summons. Hartley & Coleman, 
plif’s attorneys, 62 Wall street, New York City. 


) f omplaint, 


Supreme court of the State of New York, city and county of New York. 


Henry R. BRADBURY, PLAINTIFF. 
rx, 


WituiamM H. Rorertrsox, DEFENDANT. J 


Plaintiff complains : 
Ist. That defendant was, during the times hereinafter named, collector 
of customs ot the United States at the port of New York. 
2d. That plaintiff, during said times, duly imported and entered at the 
port of New York the goods described in the bill of particulars annexed, 
3d. ‘That plaintiff, in order to obtain said goods, was compelled to pay 
the defendant, as such collector, the sum of five hundred and 
thirty-nine _°.%, dollars in excess of the lawful rate of duty on said 
yoods and of the amount required by law. 
4th. That plaintiff filed with the said defendant due and timely protests, 
in writing, upon each entry of said goods against his decision, exacting 
such duty, setting forth distinctly and specifically the grounds of objection 
thereto. 


ROBERTSON, COLLECTOR, VS. BRADBURY. 5 


5th. That plaintiff made due and timely appeals on each entry to the 
Secretary of the Treasury, who has neglected for more than ninety days, 
as well from the dates of said appeals,as prior to the commencement of 
this action to decide said appeals. 

6th. That the bill of particulars hereto annexed states for each importa- 

tion separately the date of entry at the custom-house, of the pay- 
8 ment of duty in excess of the filing of the said protests, of the ap- 

peal to the Secretary of the Treasury, and of his decision thereon, 
if rendered, together with the other particulars required by law, and is 
made a part hereof. 

7th. That said sum, so exacted as aforesaid, has never been repaid to 
plaintiff, and is still due and owing to him. 

Wherefore, plaintiff demands judgment against defendant for the sum 
so exacted as aforesaid, with interest on the several sums named in the 
bill of particulars, from the several dates of payment as appears thereby, 
together with the costs and disbursements of this action. 

3 HarrLey & CoLEMAN, 
Attorneys for Plaintiff. 


Bill of particulars. 


Importer, Henry R. Bradbury. 


Description of goods.— Asphaltire. 


. 


Date of 
Amount liquidation 
of @x- at custom. 
cessive house of 
duty. protest and 
appeal. 


Payment of 
Invoice. Entry excessive 
duty. 


Vesseland whence 


. Decision. 
imported. 


are gg Bee 2 Apr. 20,1883 | May 23,1883 May 23,1883 | $277.04 | July 23, 1883/2 
answers. ste Apr. 20, 1883 | May 21,1883 May 21,1883 262. 55 | July 25, 1883 | 5 7°" 


- 


(Endorsed ;) Supreme vourt, city and county of New York. Henry R. 
Bradbury agt. William H. Robertson, complaint and bill of particulars. 
Due service of a copy hereof is hereby acknowledged this 9th day of Nov., 
1883. 
Kvuinvu Roor, 
U.S, Att'y, Attorney for Def't. 


HarTLEY & COLEMAN, 
PU #'s Attys, 62 Wall st., New York City. 


10 ( ertiorart. 


The President of the United States of America to the judges of the su- 
preme court of the State of New York, greeting: 


We, for certain reasons, being desirous that our circuit court of the 
United States for the southern district of New York, in the second cir- 
cuit, shall be certified of a certain cause, commenced before you against 
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William HH. Robertson, defendant, by Henry R. Bradbury, plaintiffs, do 
therefore command you that the record and proceedings in the said cause 
vou distinctly and openly send to the said circuit court, at the city of New 
York, on the 22d day of November, 1883, as fully and amply as the same 
are remaining ly fore you, by \\ beats ver nithhles the ~ ul parties ray be ealled 
th rein, together with this \\ rit. that ours Lic Court may catise to he further 
done thereupon what of rivht oucht to be done. 

Witness Morrison R. Waite, esquire, Chief Justice of the Supreme 
Court of the United States, the 17th day of November, in the year one 
thousand erolt hoandred ancl elohity -thire 

Timortuy Grireirn, Clerk. 
Mime Roovr, 
lniled States Attorney. Attorney for Defendant, 


1 | (lndorsed:) 8809, U.S. circuit court. H.R. Bradbury vs. Will- 
iam Hl, Robertson. Copy certiorari. Elihu Root, U.S, attorney, 
attorney for detendant. 

Take notice that the within 1s i COpYV ofa eertiorari this day issued out 
of the cireuit court of the United States for the southern district of New 
York. 

New York, Nov. 17th, 1883. 

Yours, 
kunt Roor, 
df ‘. Atlorney, i/forney for Def ndant. 


To HarrLeEY & COLEMAN, 
Plainti—i’’s Atlorne iM. 


|? lneeres 
(ireuit court of the United States for the southern district of New York. 


Henry R. BRADBURY ) 
POCVRUS S SSO, 


Winttiau H. Roperrson, COLLECTOR, ETC. J 


The defendant answers to the complaint as follows : 

[. Hedenies that the true duty, or that the true and lawful rateof duty, on 
the goods referred to in the complaint was as stated in the complaint; and 
he denies that the plaintiff was compelled to pay or did pay defendant, as 
collector or otherwise, the sum stated in the complaint or any sum in ex- 
cess of the amount required by law as duties upon the said goods or that 
any sum of money unauthorized by law was exacted as duties on said 
goods or otherw Ise, 

LI, lle denies that the plaintiff filed with defendant any protest or pro- 
tests in writing in which the grounds of objections to the exaction of 
duties on said goods were distinetly and specitieally stated. ' 

[11. He denies that the sum stated in the complaint or any sum is now 
due and owing the plaintiff. 

[V. He denies that he has any knowledge or information sufficient. to 
form a belief as to whether the goods alleged in the complaint to have been 
imported at the times therein mentioned were in fact such goods as are de- 

scribed in the said complaint. 
1; \V. And furtheranswering, defendant alleges that all monevs received 
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by him from the plaintiff in respect of the importations in the complaint 
alleged to have been made were demanded of plaintiff and were by plaintiff 
voluntarily paid to him in his capacity as collector of customs as and for 
duties due the United States on imported merchandise, and were forthwith 
before the commencement of this action and before the receipt by defend- 
ant of any protest or objection on the part of the plaintiff paid over by 
the defendant in his official capacity aforesaid to the United States and 
placed beyond his control. 

VI. And further answering, defendant alleges that all moneys received 
by him from the plaintiff in respeet of the importations tn the complaint al- 
leged to have been made were sums due from plaintiff to the United States as 
duties according to the rate of duty imposed by law upon articles of merehan- 
dise imperted by plaintiff and assessed with duty, and no other sums than 
duties regularly assessed and ascertained and liquidated according to law 
upon the plaimtiff’s entry thereot were collected or received by defendant 
from the plaintiff. 

W herefore defendant demands judgment, tliat the complaint ly dlis- 
missed with costs, 

Kninu Roo, 
United States Attorney, Attorney for the Defendant. 


(Indorsed:) 8809. U. S. cireuirt court, southern district of New 
York. Henry R. Bradbury vs. W. H. Robertson, collector, ete. Answer. 
Klihu Root, United States attorney, attorney for defendant. New York, 
July 25. 1884. To Hartley & Coleman, plaintiff's attorney, 


| | Vinvutes ot fj vel. 7 


At a stated term of the cireuit court of the United States of America 
for the southern district of New York, in the second cireuit, held at the 
United States court rooms in the city of New York on Wednesday the 
~econd day of December, in the year of our Lord one thousand eight hun- 
dred and eighty-five. 

Present, the honorable Hoyt H. Wheeler, sitting as cireuit judge. 


Henry R. Brapsury  )} 


SNEED 


WinniAm HH. Rorerrson., } 


Now comes the plaintifi, by Hartley «& Coleman, esq’s, his attorneys’ 
and Moves the trial of this CAUSC 5 likewise comes the defendant, Sam] Bb 
Clarke, esq., asst. U. S. atty., his attorney. Thereupon a jury is em- 
paneled and the eause proceeds to trial. After hearing the evidence of 
the parties, the argument of counsel, and the instructions of the court, on 
Thursday, December 3, 1885, the jury retire, and on their return render 
a verdict where by they find tor the plaintiff in the amount of six hundred 
and tive dollars and seventy-five cents, with interest thereon from the date 

of payment 
le lt Is ord r «l that ih ct rtificate of probable cause be entered herein, 
and that the defendant have a stay of all proceedings on said ver- 
dict tor thirty davs. 

A COPY : 

Timorny GrirrirH, 
Clerk. 
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Therefore it is considered by the court now here that plaintiff recover 
of said defendant the sum of six hundred and ninety-seven 8°; dollars, 
being the amount found due by the jury, with interest from May 23, 1883, 
the date of payment to the date of verdict, December 3, 1885, and also for 
nineteen 7°. dollars interest, and forty-nine ;%,%, dollars, the costs and dis- 
bursements of said plaintiff, awarded to him with his assent by the court, 
amounting in all to the sum of seven hundred and sixty-six 59, dollars, 

and it is certified that defendant had probable cause in making the 
16 exaction complained of. 
Judgment signed this 17th day of May, A. D. 1886. 
JouHNn A. SHLELS, 
Dep ty f Tf. 


Judgt . S07 0) 
Coasts, We) 
Interest, 19.04 


=7 66.600 


( Indorsed :) U. S. cireult eourt, southern district ot New York. Henry 
R. Bradbury vs. William H. Robertson. Judgment roll. Hartley & 
Cloleman, pl'ff's att’ys, 62 Wall st. New York City. U.S. ecirenit court. 
Filed Mav 17th, 1886,3 p.m. Timothy Griffith, clerk. 

17 [ nited States cireuit court, southern district of New York. 
Hexry R. Brappury 
ix ’ 
Sle . N.S. 8809. 
WituiaM HH. ROBERTSON. AS) COLLECTOR | 
of customs, &e, | 


Bill of excentions. 


And afterwards, to wit, on the 2d day of December, 1885, this cause 
came on to be tried ata stated term of the above-named court, duly holden 
before the honorable Hoyt H. W heeler, district judge of the United 
States for the district of Vermont, duly assigned to hold this court, and a 
jury duly empaneled and sworn to try the issues here “ 

The above-named parties appe: ared, respectively, by their counsel, Ed- 
ward Hartley, esq., for the plaintiff, ond Samuel B. Clarke, esq., ass’t 
United States attorney, for the defendant. 

And during the course of the trial, & before the rendering of the ver- 

dict therein, the counsel of the defendant did take and allege cer- 
Is tain exceptions tocertain rulings of the court, which exceptions were 
by the court duly allowed, and are hereinafter more at large set out. 

To sustain the issues on his part the plaintiff introduced evidence tend- 
ing to prove that on the 23d day of May, 1883, he imported into the port 

of New York, bv the ships ¢ ‘harles H. Marshall and Edith, certain as- 
phaltum in cakes, hereinafter more specifically described, and that there were 
co sets of paper used upon the entry of this merchandise, one set for each 


A cane sr 
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vessel, which two sets were substantially alike,and the parts of which ma- 
terial to this issue are fairly represented by the set of papers used in the entry 
of the cargo of the ship Charles H. Marshall, which are hereinafter more 
at large set out. 

The plaintiffs introduced in evidence the entry by the Charles H. Mar- 
shall, which thus deseribes the importation: “ 12,000 cakes, 300,000 kilo- 
grams asphaltum, marks 15,750, $3,749.” 

The consignee’s oath upon said entry is as follows: 

“1,H. R. Bradbury, do solemnly and truly swear that the in- 
iy voice and bill of lading now produced by me to the collector of 
the port of New York are the true and only invoice and bill of 
lading by me received of all the goods, wares, and merchandise by 
me imported by the Edith, whereof is master, from Ant- 
werp, for account of any person whomsoever for whom I am author- 
ized te enter the same; that the said invoice and bill of lading 
are in the state in which they were actually received by me, and 
that I do not know or believe in the existence of any other invoice or bill 
of lading of the said goods, wares,and merchandise ; that the entry now 
delivered to the collector contains « just and true account of the said goods, 
wares, and merchandise according to the said invoice and bill of lading ; 
that nothing has been on my part, nor to my knowledge on the part of 
any person, concealed or suppressed, whereby the United States may be 
defrauded of any part of the duty lawfully due on the said goods, wares, 
and merchandise ; that the said invoice and the declaration are in all re- 
spects true, and were made by the person by whom the same pur- 
20) port to have been made ; and that if at anytime hereafter I dis- 
cover any error in the said invoice or any account now tendered of 
the said goods, wares, and merchandise, or receive any other invoice of the 
same, | will immediately make the same known to the collector of this 
district. And I do further solemnly and truly swear that, to the best of 
my knowledge and belief, the Neuchatel Asphalt Company, of Neuchatel, 
is the owner of the goods, wares, and merchandise mentioned in the an- 
nexed entry ; that the invoice now produced by me exhibits the actual 
cost or fair market value at Neuchatel of the said goods, wares, and mer- 
chandise, all charges thereon, and no other or different discount, bounty, 
or drawback but such as has been actually allowed on the same. 
(Signed ) 


H. R. Brappury. 


Sworn to this 23rd day of May, 1883, before me. 
W. F. WARREN, 
D. Collector. 


The plaintiff further introduced in evidence the invoice upon 
21 which the said entry is based (which invoice will for brevity be 
hereinafter described as the consular invoice), the material portion 
of which invoice is as follows: 

“A quantity of asphaltum, 300,000 kilograms, at 52.50 marks per 

1,000 kilograms, 15,750, marks. Free on board Antwerp.” 
There was attached to this invoice on making entry and when produced 
in evidence a paper purporting to be an invoice of goods by the ship 
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Marshall (which paper will for brevity be hereinafter described as the sup- 
plemental invoice), the material portions of which paper are as follows : 
“A quantity of asphaltum, 300,000 kilograms ; value at the mines, 
34.50 marks per 1,000 kilos., M. 10,350. Freight and charge from the 
mines to Antwerp. Tree on board, at 18 marks per 1,000 kilos., 5,400. 
ree on board Antwerp, marks 15,750.” 
Attached to the consular invoice was the oath of the owner of the mer- 
chandise, which stated, amone other things, that said invoice con- 


oe tained the actual cost and quantity thereof (of the goods) and of all 
charges t hie reon, ' 

lh urtle rm, cacta hed to the consular invoice was the certifieate of the vice- 

consul of the Ueted HALES il Mannheim, which certificate is in the 


‘we ‘ian “iar r, ir., viee-consul of the United States at Mannheim, 
’ » ae : ~ : ¥ , - . 
do hye roby eertify that at Manutl i. on this ~Uth dav of April, Ane 
nggip aah ie in ; ; nie - 2. : 
Domini ISSS}. THe With thvotlee, numb red JS.5. nN Which are mentioned 


¥ t ‘ ' 
and described certain asph Hotta, amounting with the charges thereon to the 

"] | ~ - , : 
eross Sum of marks 1.6K). W aero to me by . theowner ol 
the woods. wares, and} nereh line therem mentioned. who thereupon de- 


clared in \\ riting threat if Wiis brite nel 7 ty make entry a! sic iran x , Wares, 
and merchandise at the port of New York in the United States of Amer- 
a, do further certify. that [ am = satisfied that the person making 
the declaration hereto annexed ts the person he represents himself to 

be: and that the actual market values or wholesale prices of thi 
woods, wares, and merchandise deseribed in the said invoice in the 


principal markets of thy eounmryv, ana at the time ot « < portation, 


- 

ae 
* 

— 


are correct aud true, ence jot iis changed Ly hie’ ANC! bo | forth in) the eolumn 
of consular Corres trons ot ¢ =timate =, 

‘Witness ini hand amd seal of office at Mannheim the day and veat 
aforesaid. , : | 

‘Wa. Kosren, 
Lonel dk Sheth wr wf onsul.’ 

To the supplemental invoice there was no such consular certificate at- 
tached. 

The plaintiff further introduced testimony tending to prove that upon 


" : . 
the entry ol eard (roOanais the tie ndant levied and collected thereon an acl 
valorem duty of 25 per cent., based upon the valve thereof, as set out in 
the above sidiahisling ir Invoice and entry, to wit. 15.750 marks. 


The plaitil protested ncrulhist this assessment, on the cround that the 
detendant “assessed « lutvy upon the cost of rE Fe. ger 


| - 


transshipme rit, with al CA Pchscs Tt lauded from | te prise “~ ofl pro- 


24 duction and manutacture to the vessel in whic hb shipment was made 

ta) the l nited Stiite =. COMLPAPY to sect Lo vk 7 of the aet of \l: ireh Ds 
bs Mg claiming “that sata chara s were not the s weet of appraise ment or 
duty,’ and he further protested upon the seeond ground that the invoic 
price per 1,000 kilograms having been found correct by the appraiser, the 
defendant had applied t he “ame ton Als creP quanti ‘ than ay? pears yy the 
weigole r’s return to have been Th rted : and that he paid thi CACCSS Of] 
duties exacted under compulsion solely for the purpose of obtaining the 
goods. Appeal was duly taken to the Seeretary of the Treasury, and this 
action seasonably brought to recover the alleged excess of duties so col- 


lected. 
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ArtHurR W. Patterson, who being duly sworn as a witness on behalf 
of the plaintiff, testified in substance that he was the custom-house broker 
of the plaintiff. Upon being shown the two invoices above named, that 
they were both presented at the eustom-house on the entry of the mer- 

chandise ; that he made the entry for the plaintiff; that for this 
25 purpose he went immediately upon the arrival of the goods to the 

custom-house, and asked to make the entry on both the consular 
and supplemental invoices, the latter as explanatory of the former; that 
the custom-house othe crs refused to allow this to he done: that he did not 
remember the conversation which took place at the custom-house at the 
time, but that he asked permission to use the supplemental invoice In con- 
nection with the other invoice as explanatory, and enter on the net value, 
charges off, which was refused ; and he then entered the goods according 
to the consular invoice ; that the supplemental invoice had come in answer 
toa telegram to the Nauchatel Asphaltum Company, to furnish a corrected 
invoice showing what the charges were. And he further testified that sub- 
sequently to the entry of the goods a copy of the supplemental invoice 
was received, properly certified by the consul, which copy was admitted in 
evidence. 

Counset for the plaintiff here read in evidence the United States weigh- 
er’s return on the goods imported by the Charles H. Marshall, and the 
witness testified that the we lorht entered and the duty pried was 5613580 
pounds, and as weighed by the United States weigher it was 658,640 

pounds, leaving a deficiency of 2,740 porns for which no refund 
26 of duty had as yet been made; that the United States weigher’s 

return of goods landed from the Edith was ae little over 9,000 
pounds short of the quantity entered, and duty paid, and no refund has 
as vet been made to the plaintiff therefor. 

This witness further testified that he considered a“ free on board” 
invoice to be one which contains the charges for shipping, package, rail- 
road transportation, NC. until the goods are actually ot hoard the vessel, 

Upon cross-examination by counsel for the Croverniment this witnees 
further testified : 

Q. If aman sells vou goods at a price per pound, or per yard, to be 
delivered on board a ship, then the way that invoice would be made 
out would be so many vards at so much a vard, fo. b., would it not?— 
A. I should judge that would be correct if it is actually on board the 
vessel, and he makes no charges of any kind. 

Q. What do you say that the words“ free on board” mean according 
to the trade usage and understanding of this invoice by the ship Mar- 
shall “free on board, Antwerp;” do you know whether that has any 
signification in trade ?—A, I could not answer. 

Q). Do you know whether that form of expression in an invoice 
24 of consigned goods has by Corn ine reial isage i fixed meaning ?— 
A. I have seen a great many invoices with that word in them ; 

I understand it. 

Q. Do vou know what the trade understanding of the meaning of those 
words is 9 A. | eant “ay that | do : rie, “ir. 
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JoHn V. VAN ARSDALE, a clerk in the custom-house, produced, in an- 
<wer to a subpoena to the defendant, certain papers which were read in 
evidence, and among which Wiis the letter of the decision ot the Secretar 
of the Treasury on plaintiff's appeal from the decision of said defendant, 
of which letter the following In ac yp 

TreAsUuRY DEPARTMENT, 
Washington, J). be June 3. LS84. 
(COLLECTOR OF CUSTOMS, 
\; ii York . 

Sir: This Department is in receipt of vour letter of the 21st ultimo, 
transmitting appeals (1,6695 and 1, 6778) of Mr. H. R. Bradbury from 
your decision assessing duty on certain charges in connection with mer- 
chandise imported subsequent to Mareh 3, 1883, per S. 8S. Charies H. 

Marshall and S. S, Edith, May ”~1 and July 2d, LSS, respectively, 
28 from Antwerp. 
“The merchandise consisted of asphaltum invoiced f. 0. b. at Ant- 
werp. The total invoice value was declared on the entries by the im- 
port rs, and the appraiser return on the Invoice reads : 
\sphaltum, 2h) per cent, Correct. 

The appraiser's report shows that the invoice eontamned in each in- 
Stance two ite lis, Ohne Ly Tita thie value ot the merchandise at the mines, 
and the other the cost of freight and charges from the mines, where the 
goods were purchased, to Antwerp for shipment to the United States. 

The protest relates to the duties levied on the item last mentioned, 
The entry was liquidated July 25, 1885. 

Inthe Dy partment letter of June 4, 1883 (S. 8S. 5748) it was stated 
that many parties, in their endeavors to protect their rights by not paying 
duties on non-dutiable charges, under the act of Mareh 3, 1883, have 
been led to deduet in the Chiry proper items for charges which the ap- 
praiser has returned as belonging to the value. Relief in thos® cases was 
therefore aflorded. The facts in the present case, however, are different, 
and the Department secs hd rood eround (tl which to base any 
authority for relief from thy pas ment of duties on the value spec- 
ified in the entrv. Your decision is therefore affirmed, 

Very respectfully, 


*ata 


Ht. FF. FrReNcH, 
. las’ Secretary. 


(Sin d 


Wittarp C. Porrer, being sworn antl examine! as a witness in 
behalf of the plaintiff, testified in substance that he was an examiner in the 
appraiser’s department at the port of New York; that he passed the en- 
try in question; that his endorsement “ Correct,” signifies that the value 
as stated upon the entry is sufficient to eover the market value of the mer- 
ehandise and nothing more. 

Q. Will vou state whether in the case of this entry vou ascertained the 
market value of these woods ?—A. I did, sir. 

(). What was it” 

(Counsel for the Government obje tec to the question as being irrele- 
vant, incompetent, and immaterial. The court overruled the objection of 
the defendant, to which ruling defendant's counsel exeepted ; which excep- 
tion was duly allowed.) 
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Ans. I found from memory and by comparison with other goods in 

the same markets that the market value of these goods was 34 

30 marks and 50 pfennings or 35 marks at the mines at the place of 
production. 

Q. Will you state whether or not you have passed as a rule invoices of 
asphaltum from Mannheim, Germany, for a considerable period before 
and after that time at the same rate of 34.50”? 

(Counsel for the Government objected to the system upon the same 
grounds, which objection was overruled by the court, to which ruling the 
counsel for the Government excepted ; which exception was duly allowed.) 

Ans. That would be impossible to say without the papers, I presume 
that that is about the market value. 


Upon cross-examination by defendant’s counsel the witness testified 
substantially as follows : 

If IT had found the market value of the asphaltum to have been 32° 
marks 50 pfennings per thousand kilograms or 40 marks per thousand 
kilograms or 20 marks per thousand kilograms my return would have 
been the same; that is to say, I would have made the same indorsement, 
Correct,” provided the value as entered covered the market value. The 

return “ Correct” in this case means that the amount 15,750 marks 
31 was sufficient to cover the market value; merely that the market 

value was not creater than that amount. I baveno recollection as to 
what I found the market value of this importation to be independent of 
what is written upon the entry and invoice. 

(2. Have you any recollection at all of what you did, in faet, find the 
market value in the principal foreign ports to be ?—A.+ Yes; I have that 
recollection, because it is so stated on the invoice (supplemental) that 34 
marks 50 pfennigs per thousand kilograms was about the usual price, and 
it seems to have been stated there on the invoie 

Q). Then,as I understand, the effeet of your testimony is that from look- 
ing at the supplemental invoice you form the impression that the value at 
that time at the mines was 34 marks and 50 pfennigs per thousand kilo- 
grams?—Ans. Yes, sir. 

Q. Do you have any recollection that you found that as a fact in respect 
to this importation ?—A., In regard to this particular importation my 
mind is blank. I think that the asphaltum that is commercially dealt in 
is not in the same condition as when taken out of the earth at the mines. 

J think it is compressed after being taken out. It is caked simply 
32 for convenience. To put it ina convenient form for shipment it is 

either put in cakes or in some mold form that gives it a convenient 
form for shipment. I do not know whether Neuchatel is a market for 
asphaltum ; it may be so, but there is no asphaltum mined there. 


AvuGustus STANLEY, being duly sworn and examined as a witness on 
behalf of the plaintiff, testified in substance as follows : 

I am liquidating clerk at the custom-house. In the case of the entry 
by the Edith there seems to be a difference of 9,000 pounds between the 
quantity as it appears by the entry and the quantity landed as it appears 
by the weigher’s return. In the case of the entry by the marshal/, there 
isa difference of 2? 740 pounds, 

(To sustain the issue upon the part of the defendant the counsel for 
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the defendant offered in evidence the “ triplicate invoices” of these im- 


portations, which were exact copies of the Involce heretofore described is 
the consular invoice. and the same were admitted in evidence. 


The defendant produced asa witness Harr EK. Esrersrook, who, 

i being duly sworn, testified that he was chief liquidating clerk of the 

New York custom-house ; that he had held that position since 1872 ; 

that he was familiar with the laws re quiring that duty shall not be taken on 
less than entered value: tl 

tom-house under that law the entered value is the value declared upon the 


,* ; + . . , 
mit according to the course of business in the cus- 


’ . ' ~~ 
entry THTaL rOALHn: that Is, iy) mi tie document neretofore described as the 


entry, upon which the entered value is described (as the entry, upon whiel 
the entered value is deseribed) to be 15,750 marks, and that the practic 
al the eustom-house under that law is that the eolleetor sh if not levs 
duty Oot rf ss than thi cnt rec valu : ‘| his is =i), barring ele rical CTrOrs, 
even thouoh the amount mm the mvoice were f -s than the amount s(*L oil 


Hpon t| eenry, 
pon cross-examination by Che counse: for the plaintiff the witness tes- 


tified’ in substance that eh irves as such are not rece nized by the omeers 


. ’ ' 
Ol the New York CUSTOM I1TO: 


charges : thicat the duty |~ f iol Lipp the entered value: that the cents rec 


’ 
—_ 


s¢: that they have nothing to do with 


value is the value of the merchandise sworn to on the entry ; that 

it the time of entering the woods if the invoice exhibits the 

charges the tnporter has the myeht to take them from the invoice 

value and to enter them . thi if ly i\ ing ent red them nid having made oath 

to the entry and declaring the entered value, it Is the practice of the eus- 

tom-house, under the law referred to, to levy duty upon that entered value. 

(). You Say that lhe deduction ean be made rom the ent roc Value, 
Are you sure of that ?—A. I am positive. 

Q. Now, if itappears that goods liave sustained damage on the vovy- 

s the collector not make allowance for that 7 A, 


age of Importation, do 
Yes: if if Is properly claimed within the statutory time: there isa special 
provision 7) law for that case, 

Q). [fa cargo of sugar is invoiced at 600,000 pounds, valued at S600,000, 
and if it should appear by the weigher’s return that there were only 500,009 
pounds valued at S500,000 when it landed, would you take the duty on 
the 500,000 pounds valued at 8500,000?—A. The law provides that the 
duty shall be assessed at so much per pound on sugar; of course the 

weigher’s return determines the quantity in that ease. That ts 
35 only the appraisement of quantity. [It is different in the ap- 
praisement of value, 

“QQ. Then you are guided in instances of quantity by the weigher’s 
return ?—A. On goods that are subject to specific duty, ves ; on goods 
that are subject to ad valorem duty, no.’ 

NATHANIEL Groree, being duly sworn and examined asa witness, on 
behalf of the at fendant. Lé stifte 7 that it Wils rt fund clerk in the naval other 
of the New York custom-lhouse, and had he ld that } sition for about five 
vears ; that his duty is that of liquidating the duty ; that the entered value 
Is the value which the lMporter plea Cs LPO the document called thie entrs 
and:swears to as the value of the goods. 


«> 
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The counsel for the Government thereupon moved for the direction of 
a verdict in favor of the defendant upon the grounds : 
1. That the evidence does not show that the duty was exacted in the 
case of either importation on any amount in excess of the invoice value. 
2. That the evidence does not show that the duty was exacted in the 
case of either importation on any amount in excess of the entered 
value. 
3G +. Phat the evidence does not make out a case of recovery for 
the plaintiff. 
The court denied the motion of the defendant, the counsel for the de- 
fendant excepted to this ruling, which exception was duly allowed. 
Counsel for the defendant made a separate request tothe court tocharge 
to the jury each of the following propositions: 


That by force of section 2900 of the Revised Statutes no duties were 
unlawfully exacted in this case unless taken on an amount In excess of the 
invoice value. 


That by invoice value is meant the amount stated in the consular in- 
voices, namely, 52 marks and 50 pfennings per 1,000 kilograms of as- 
phaltum, and that the collector was bound by law not to take duty on a 
less amount than woukl be obtained by applying that rate of 52 marks 
and 50 pfennings to the quantity of asphaltum imported as determined 


by the official weigher. 


ITI. 
That by law’ no duties were unlawfully exacted in this case 
87) unless taken on an amount in excess of the entire value. 
ay 


That by entered value, with reference to each importation in this case, 
is meant the amount per kilograms which would be found by dividing 
the amount stated as the value in the written entry pertaining to such im- 
portation by the number of kilograms stated in the same written entry, 
and that the collector was bound by law not to take duty on a less amount 
than would be obtained by applying the value per kilograms so found to 
the quantity of asphaltum imported as determined by the official weighers. 


Vi 


That, no changes being specified in the consular invoices, the defendant 
would not have been justified in the assessment of duty in making any 
deduction whatever for charges from the amount stated in the consular 
Invoices, 
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That, no charges being specified in the written entries, the collector 
would not have been justified in the assessment of duty in making any 
deduction whatever for charges from the amount stated in the written 
entries, 


ON V if. 


That the invoices containing items for value at the mines, and for freight 
and charges from the mines to Antwerp (which invoices on the evidence came 
to this country separate from the consular invoices, and were attached to th 
consular invoices here), do not furnish any basis for a recovery by plaintiff, 
inasmuch as value at the mines is not an expression of any of the statutory 
standards of dutiable value, and the expression freight and charges from 
the mines to Antwerp may include items that are proper elements of duti- 
able value, such as the cost of moulding the asphaltum into cakes after it 
was mined, and of putting it into the condition in which it was imported. 


VILLI. 


That the reports of the appraiser endorsed upon the invoices do not fur- 
nish any basis fora recovery by the plaintiff inasmuch as, upon the evidence, 
it must be taken that these reports are not a finding of what the market 
value was, but as a finding only that the entrie value, as stated in blue 
ink by the entry clerk upon each invoice, was sufficient to cover market 
value, 


39 ’@ 


That in no aspect can the testimony of Mr. Potter, the examiner in the 
appraiser’s office, be regarded as furnishing a basis for recovery by the 
plaintiff, inasmuch as his estimate was an estimate of value at the period 
of exportation, and there is no legal connection between such value and 
the value which the law requires to be stated in an invoice, namely, mar- 
ket value at the time and place of manufacture or procurement, if the 
merchandise was obtained otherwise than by purchase, or actual cost if it 
was obtained by purchase. 


X. 


That the plaintiff is not entitled to recover anything in respect to the 
difference between the weights stated in the invoices and entries and the 
weights stated in the official weigher’s return. 


Al, 


That the statements in each of the entry oaths concerning the invoice 
must be construed as referring only to the consular invoice, and the col- 
lector would not have been justified in applying them to the unauthenti- 
cated invoice attached by the importer to the consular invoice. 


BRADBURY. 


ROBERTSON, Va. 


COLLECTOR, 


XII. 


40 That the plaintiff is not entitled to recover anything in respect 

to his claims on charges, because the evidence shows that no duty 
was taken on charges as such, but was taken on the entry value as the 
collector understood it, and if such understanding was, in any respect, 
erroneous the error is not pointed out in the protest. 


NII. 


That plaintiff can not recover unless the jury are satisfied that he brought 
to the attention of the collector the fact that he desired an appraisal under 
R.S., see. 2926, and was refused. 


ALY. 


As to the conversation between Mr. Quackenbush, the entry clerk, and 
Mr. Patterson, if it means no more than this: that Mr. Patterson applied 
to be allowed to make up his entry according to the authenticated invoice, 
making the deduction in the entry of the items stated in that invoice for 
charges, and was refused, then plaintiff can not recover in respect of his 
claim on charges. 


4] The court charged the jury as follows: 

WHEELER, J.: 

“This cause, gentlemen, is to be left to you. Now, it is claimed in be- 
half of the defendant that where there is an invoice of goods made out by 
the importer on which the goods were entered, the custom-house is not at 
liberty to take duty for any less amount than that specified in the invoice. 
That, I think, is true, where the invoice specifies the dutiable value of the 
goods ; but where it does not, then another course is to be taken. Now, 
you have seen these invoices. When I speak of invoices, I mean the in- 
voices certified by the consul, not this addition that is put upon them ; 
you have seen those. Those invoices say that they express the value of 
these goods free on board. Now, you have heard the testimony of Mr. 
Patterson, and he is the only witness as to what is the understanding 

when an invoice is made of goods specifying their value free on 
12 board. When charges were dutiable, if free on board include 
charges, that would be just right. 

“ When charges cease to be dutiable, if free on board included charges, it 
wouldn’t be right. Now, if the understanding of the custom-house and 
its course of business, and the understanding of the importers, and as be- 
tween them was such that an invoice like this of the value of the goods 
free on board meant that they included charges, the chy, rges of transporta- 
tion and placing on board ship, charges from the mar<ets of the country 
to the ship, if they were included in such an invoice as that and would be 
understood to be so, then this was not an invoice of dutiable value, but an 
invoice of the goods including charges, an invoice of the goods at a value 
which included not a mere value of the goods of the particular market, but 
the charge of transportation also. If that was it, then it was an incom- 
plete invoice, and one which ought to be treated in another way. Now, I 
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leave that to you to say, to answer the question whether this invoice meant 
that or not, whether it meant the value of the goods in the princi- 
4° pal markets of the country including charges. If it meant the lat- 
ter, then the question is, whether the importer took the proper 
course to get relief. Now, he might go when he made his entry and claim 
that his invoice was not comple te, and that he wanted the voods appraised 
or wanted to amend his invoice. Now, you have heard Mr. Patterson 
testify as to what occurred when he presented this invoice to the entry 
clerk, and I think he is the only itaens who has testified about that. 
Now, if he was given to understand when he present “i that invoice there 
and stated that he wanted to get the charges out in some way and presented 
this additional paper—you heard his te stimony about what he did—if he 
was given to understand that he must enter those goods at the value ex- 
pressed ; that is, the value including the charges, the value expressed in the 
invoices, and in no other way, and that they couldu’t get along in any 
other way than that, then he wasn’t bound to ask for an appraisement. If 
they gave him to understand that that was the only thing he could do, if 
they met him right there when he wanted to put in this additional invoice, 
and said the only thing vou ean do is to enter these goods at this 
14 value, and the importer was compelled to do it in order to proceed 
at all, and he yielded to that, then he was not bound to say any- 
thing about an appraisement. But if they did not do that, if they just 
merely refused that and gave him a chance to ask for an appraisal if he 
wanted to, and he didn’t ask for it, he mistook his remedy, and the plaintiff 
ean not recover, and it was his fault that he didn’t enter them right. But 
if they cut him right off on that subject and said he must enter at this 
larger value, then it was their fault, and the plaintiff can recover if duties 
on ch: arges were collected. , 

“ Now, as to that you have the testimony of Mr. eta and . these 
papers, and the testimony of this appraiser—examiner, who has told you 
about that. He did appraise these goods. Now the goods are to be ap- 
praised at a value in the condition in which they are shipped in the prin- 
cipal markets of the country from which they came, in the condition in 
which they are shipped. These were cakes of asphaltum in the princi- 

pal markets from which they came. Now, you have heard his testi- 
a) mony and have heard the description of the goods, | Now he says 

he appraised the value. He is a custom-house examiner. If you 
understand from his testimony that he appraised the value in the princi- 
pal markets of the country in the shape in which they were, that is, in 
these cakes at thirty-four marks and fitty pfennings, if that is what he ap- 
praised that was the real dutiable value; then the custom-house exacted a 
duty in exeess for charges, which would be charges; they didn’t call it 
charges, but it would be charges. If you find that, and vou find these 
other facts in favor of the plaintiff, then the plaintiff should recover for 
what he has paid for this duty on charges, because the law of 1883 took 
out charges as a part of the dutiable value. Before that they added the 
charges of transportation from the principal markets markets of the country 
to make dutiable value. The law of 1883 repealed that. The eustom- 
house is bound to follow that law. ‘They ought not to take duties on 
charges unless they were compelled to by the course of the importers. 
Now, if they have got a duty on it, charges, it ought to be taken off ‘unless 
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the course of the importer was such that they conldn’t help taking duty on 
charges. If you find all these facts in favor of the plaintiff then 
46 vou will return a verdict for this sum, which is the duty on charges 
“If that wasn’t the value that the appraiser or examiner took, 
when he says he did appraise these goods ; if that wasn’t the basis, and 
you can’t tell what it was, then you can’t tell how much duty was paid on 
charges. But you have the testimony before you, and you remember what 
his duties were and what he was doing; then, what he said about it. If 
that is what he meant, that he appraised this asphaltum as it came to this 
country at the value in the principal markets of the country where it was 
produced, which would be the country where the mines are, if that is what 
he meant, then that will be right. If that is not what he meant, and you 
can’t tell, the plaintiff hasn’t made out his ease. I think you will under- 
stand as to that part of the case. 

“T will just restate it. If the invoices show that charges were exacted, 
then the importer ought to have had a chance to either correct the invoices 
or have his goods appraised. And if he claimed that right to have the 

invoice amended, and he was cut right off there by the information 
7 that these charges couldn’t be reduced, that they had got to be en- 

tered at the sum stated in the invoice, then he was not in fault. 
But if he was given a fair chance to ask for an appraisal and didn’t, then 
he lost it of his own conduct. And if he became entitled to recover back 
what was taken for charges, he must show what the charges were, and on 
that the has testimony of Mr. Potter. If Mr. Potter interpreted the 
law to mean charges valued in the principal markets, then you iia that. 
But if he can’t tell, then you can’t tell. 

“Then there is one other branch of the case, and that is this: Goods were 
invoiced as weighing so much, and of such a v alue. They were not dutiable 
by weight, as [ understand it. It wasn’t so much weight, and so much value 
on the unit of weight. That is not it, but so many units of weight at so 
much value on the whole. Now, w hen the weigher came to weigh it it 
fell short in one case, I believe, 9,000 pounds, and in another case less, 
Now, the plaintiff claims a deduction on that account. He claims that the 
custom officers should go by the weigher’s weight, and recover only in 

roportion to what the invoice-rate was. As to that, if the goods all 
~. which were sent, if they arrived here and were appraised at this 
value, then he is not entitled to any reduction on that score. But if by 
any means a part of the asphaltum did not get here, but was lost 
. 48 by some cause, no matter how, between the time it started and the 
time it got here, if it had been lost out, so that the whole of it didn’t 
arrive, then the duties should be paid on what arrived at its roportionate 
value. If it was a mere shrinkage on the whole of the eh ot with- 
out any loss in any way beyond ordinary shrinkage, then there is to be no 
reduction on that score. But if some of it was lost out, so that a part of 
it got away and didn’t get here, you should take out that proportion. Now, 
as the case is presented, if Mr. Potter’s basis right, and you find that the 
plaintiff is entitled to recover, he is entitled to recover $267.75 as duty on 
charges on the cargo of the Edith, and $321.50 for the duty on charges 
on the charges of the marshall. I have not been furnished with any com- 
putation of interest from time of payment.” 
f Mr. Hart.ey. We can arrive at that hereafter. 


4870——2 
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The Court. I think the better way is to state it now, so much. He is 
entitled to recover interest on it from the time he paid it. But if you 
are willing to compute it hereafter in case the jury find the plaintiff is en- 

titled to recover they need not add the interest. 
If Mr. CLarke. We will agree from time of payment as shown 
On the custom-house papers. 

The Court. “ Then as to the loss on this evidence of shrinkage in weight, 
if the plaintiff is rivht, on the keith if would he S12.03: on the Mar- 
shall, $3.75; making in all 816.50. Now the whole duty on charges is 
$589.25, and the whole duty on shrinkage, $16.50. 

‘* Now, if you find a verdict for the plaintiff, I wish you to be prepared 
to state, when the clerk inquires of you what your verdict 1s, how much 
is on shrinkage and how much on charges, so that your verdict will show 
each when it is entered on the minutes. If you find for the whole, you 
will say for both. If vou find on shrinkage and not on charges, then on 
shrinkage so much; if you find on charges and not shrinkage, then on 
charges so much.” 

Counsel for the defendant thereupon requested of the court a ruling 
upon the defendant’s first request to charge. 

The court declined to charge as requested, except as charged. 

(‘ounsel for the defendant excepted to this ruling of the court, which 

exception was duly allowed. | 
50 Counsel for the defendant thereupon made the same request, 
separately and respectively, as to each one of defendant’s requests 
to charge, and the court made the same ruling as to each such request, 
separately and respectively, as that made to defendant’s first request to 
charge ; and to each of said rulings the counsel for the Government ex- 
cepted, each of which exceptions was by the court duly allowed. 

The jury returned a verdict for the plaintiff on both claims as set out 
in the plaintiff’s protest. Counsel for the Government moved for a stay 
of proceedings and a certificate of probable cause; which motion was 
granted by the court, 

And, inasmuch as the exceptions, matters, and things aforesaid could 
not appear by the record, L have settled, allowed, and signed this bill of 
exceptions on the prayer of the said defendant, by his counsel ; and 

[It is ordered that the same be filed as part of the record herein, with 
like force and effect as if the same had been reduced to writing and signed 
and filed before the case was given to the jury. 

Witness my hand this 14th day of May, 1886. 

Hloyvr Il. WHEELER. 


5] (Indorsed:) N.S. 8809—U. S. cireuit court, southern dis- 
trict of N. Y. Henry R. Bradbury versus William H. Robertson, 
iis collector of customs. Bill of exceptions, Stephen A. Walker. United 
States att’y, attorney for deft. , 
Due service of a copy of the within is hereby admitted. New York, 
18s . att’y for p’'lff, to att’y for pl’ff. 
(". S. eireuit court. Filed May 17. 1886. Timothy Griffith, clerk. 
The within bill of exceptions is not opposed, but the text of def ’t’s 


motion to direct a verdict, his requests to charge, and the charge of the 
court are not known to us, being matters between the court and defendant’s 
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counsel, and we now only ask the court to carefully exaniine into the cor- 
rectness of the same. 
HARTLEY AND COLEMAN, 
Counsel for PUf. 


o2 Axsigninent of cTrore. 
Supreme Court of the United States. 


Wittiam H. Roperrson, plaintiff in error, ) 


Henry R. Brapeury., def’t in error. 4 


Afterwards, to wit, on the second Monday of October, in the same 
term, before the justices of the said court, at the Capitol in Washington, 
comes the said plaintiff in error by Stephen A. Walker, his attorney, and 
says that in the record and proceedings aforesaid there is manifest error 
in this, to wit: That by the record aforesaid it appears that the judgment 
aforesaid, in form aforesaid given, was given for the said defendant in 
error against the said plaintiff in error, whereas by the law of the land 
the said judgment ought to have been given for the said plaintiff against 
the said defendant. 

And the said plaintiff prays that the judgment aforeseid for the error 
aforesaid, and other errors in the record and proceedings aforesaid 
may be reversed, annulled, and altogether held for nothing, and that he, the 
said plaintiff, may be restored to all things which he has lost by occasion of 
said judgment, ete. 

STEPHEN A. WALKER, 
Atty for PU in Error. 
5 (Indorsed:) United States Supreme Court. William H. Rob- 
ertson, plaintiff in error, vs. Henry R. Bradbury. Assignment of 
error. Stephen A. Walker, att’y for pl’ff in error. 


Due service of a copy of the within is hereby admitted this 20th day of 
May, 1886. 
HartTLeEy & COLEMAN, 
Atty for Deft in Error. 


U.S. cireuit court. Filed May 20th, 1886. Tim Griffith, clerk. 
D4 ( Ytation. 
UNIrep STATES OF AMERICA, 88: 


To Henry R. Bradbury, greeting : 

You are hereby cited and admonished to be and appear at a Supreme 
Court of the United States, to be holden at W ashington, on the second Mon- 
day of October, eighteen hundred and eighty-six, pursuant toa writ of error 
filed in the clerk’s office of the circuit court of the United States for the 
southern district of New York, wherein William H. Robertson is ee aN 
inerror and you are defendant in error, to show cause, if any there be, why 
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the judgment in the said writ of error mentioned should not be corrected, 
and speedy justice should not be done to the parties in that behalf. 
Dated May 20th, 1886. 
ADDISON BROWNE. 


5D (Indorsed:} 8809. U.S. Supreme Court. William H. Rob- 
ertson, plaintiff in error, against Henry R. Bradbury, defendant in 
error. Citation. Stephen A. Walker, attorney for plaintiff in error. 
Due service of a copy of the within is hereby admitted this 20 day of 
May, 1886. 


ea 
HARTLEY & CoLEMAN, 
Attys for PUR in Error. 
(Stamp:) U.S. cireuit court. Viled May 20,1886. Timothy Griffith, 


clerk. 


(Indorsement on cover:) No. 321. William H. Robertson, collector of 
the port of New York, plaintiff in error, vs. Henry R. Bradbury, 8. New 
York C.C. U.S. Filed August 19, 1886. j 
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Iu the Supreme Court of the United States, 


OcTosBEerR ‘l'erRM, 1889. 


WILLIAM H. RoBertson, CoL- 
lector, ete.. ard 
-No. 58. 


Us. 


f 
| 
Henry R. Brappury. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE SOUTHERN DISTRICT OF NEW 


YORK. 


BRIEF FOR THE PLAINTIFF IN ERROR 
This is an action to recover back 3539.59 with 
interest, the same being the amount of money 
alleged to have been illegally exacted from the 
defendant in error by the plaintiff in error as col- 
lector of the port of New York, in the name of 
duties on two certain importations of asphaltum, 
9l4s——] 


on May 23, 1883, by the. ships Charles H. Mar- 
shall and Edith. 

As the papers used in the two entries were 
substantially alike, those relating to the entry of 
the cargo of the ship Charles H. Marshall are, so 
tar cs applicable to the questions involved in this 
writ of error, set out in the bill of exceptions, 
as presenting the questions relating to both im- 
portations. 

The plaintiffs introduced in evidence the en- 
try by the Charles H. Marshall which thus de- 
scribes the importation: 12,000 cakes, 300,000 
kilograms asphaltum, marks 15,750, 35,749." 
[mw 4.) , 

The consignee’s oath was in the usual form 
under the tariff act of June 22, 1874, stating, 
amongst other things, ‘that the invoice now pro- ’ 
duced by me exhibits the actual cost or fair 
market value at Neuchatel of the said goods, 
wares, and merchandise, all charges thereon, and 
no other or different discount, bounty, or draw- 
back but such as has been actually allowed on 
the same.” (K., p. 7.) 

The invoice upon which the above entry was 
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3 
based (which is known in the case as the econsu- 
lar invoice) described the merchandise as follows: 


A quantity of asphaltum, 300,000 kilograms, 52.50 marks per 
1,000 kilograms, 15,750 marks. Free on board Antwerp, 


: a s ; 

There was attached to this invoice on making 
entry and when produced in evidence a paper 
purporting to be an invoice-of goods by the ship 
Marshall (which paper is known in the case as 
the supplemental invoice). The material por- 
tions of this paper are as follows: 

A quantity of asphaltum, 500,000 kilograms; value at the 
mines, 34.50 marks per 1,000 kilos. M 10.350. Freight and 
charge from the mines to Antwerp. Freeon board, at Is marks | 
per 1.000 kilos., 5,400. Free on board Antwerp, marks 15,750. 
(R., p: 8.) 

Attached to the consular invoice was the cer- 
tificate of the consul of the United States at 
Mannheim, which stated, amongst other things : 


Ido further certify * * *, that the actual market values or 
wholesale prices of the goods, wares and merchandise, described in 
the said invoice, in the principal markets of the country and at 
the time of exportation, are correct and trne, except as changed 
by me and set forth in the column of consular corrections of esti- 
mates. (R., p. 8.) 


But there was no such consular certificate at- 
tached to the supplementary invoice. 

The entries were made in May, 1883 (pp. 
3, 8), and a duty of 25 per cent. ad valorem 
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assessed and collected thereon, and the plaintiff 
protested against this assessment on the ground 
that it was made not only on the value of the 
merchandise but also ‘*‘upon the cost of trans- 
portation, shipment, and transshipment, with all 
expenses included, from the place of production 
and manufacture to the vessel in whieh shipment 
was made to the United States, contrary to sec- 
tion 7 of the act of Mareh 3, 1883,” claiming 
“that said charges were not the subject of ap- 
praisement or duty,” and he further protested 
upon the second eround, that the invoice 
price per 1 OOO kiloorams having been found 
correct by the appraiser, the defendant had: ap- 
plied the same to a lareer quantity than appears 
by the weigher’s return to have been imported ” 
(Ree., p. 8). 

The custom-house broker ot the plaintiff testi- 
fied that he went, immediately on the arrival of 
the coods, TO the custom-house, ‘and asked to 
make the entry on both the consular and supple- 
mental invoices, the latter as explanatory of the 
former;” that is, to enter on the net value charges 


off. but the request Was refused, and so the entry 


5 
was made in accordance with the consular in- 
voice. The witness also explained that the sup- 
plemental invoice had been sent by the Neuchatel 
Asphalt Company to correct the consular invoice 
in reply to a telegram. 

The plaintiffs evidence further showed that, 
according to the weigher’s return, the weight of 
the cargo of the Marsha//.as entered. was 661.380 
pounds, but that it in fact weighed only 658,640 
pounds, leaving a deficiency of 2,740 pounds for 
which no refund of duty had been made. It was 
also proved that in the case of the other ship, The 
Edith, the weigher’s return showed a deficiency 
of a little over {000 pounds, as compared with 
the weight as entered 

This witness also undertook to interpret the 
words “Free on board Antieerp,” in the consular 
invoice, saying that ‘he considered” a * free on 
board” invoice to be ‘tone which contains the 
charges tor shipping, package, railroad transpor- 
tation, ete., until the goods are actually on board 
vessel” (R., p. 9). 

The plaintiff showed by an examiner in the 


appraiser's department that his entrv of “ correct” 


() 


only meant that the entered value was sufficient 
“to cover the market value of the merchandise 
and nothing more.” Tle then went on to say 
that the market value of the merchandise was 34 
marks and 50 pfennigs or 85 marks “at the mines 
at the place of production” (p. BBY 

The defendant, the collector, then showed by 
the liquidating clerk of the New York custom- 
house that he had held that position since 1872; 
that accordine to the course of business in the 
custom-house and the law “the entered value is 
the value declared upon the entry under oath ; 
that is. upon the document heretotore deseribed 
as the entry upon which the entered value is de- 
seri bed to be Lp. fou marks. and that the practice 
at the custom-house, under that law, is that the 
collector shal] hot levy duty On) less than the eCn- 
tered value. This is so, barring clerical CTrors, 
even though the amount in the invoice were less 
than the amount set out upon the entry.” 

Upon cross-examination the witness said that 
charges as such are not recognized by the of- 
hieers of the New York custom-house: “‘ that the 


duty is levied upon the entered value; that the en- 
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tered value is the value of the merchandise sworn 
to on the entry; that at the time of entering the 
coods if the invoice exhibits the charges the im- 
porter has a right to take them from the invoice 
value and to enter them; that having entered 
them and having made oath to the entry and 
declaring the entered value, it is the practice 
of the ecustom-house, under the law referred 
to, to levy duty upon that entered value.” 

The witness also said that no abatement on 
account of deficiency in weight could be made 
where, as in this case, the duty was ad valorem, 
but that sueh abatement would necessarily be 
made in case of a specific duty of so much a 
pound, 

The detendants’ counsel then asked the court 
to direct the jury to find for the defendants upon 
the erounds— 

|. That the evidence does not show that the 
duty was exacted in the case of either importa- 
tion on any amount in excess of the invoice value. 

2. That the evidence does not show that the 
duty was exacted in the case of either importa- 


tion on anv amount in excess of the entered value. 


‘ 


3. That the evidence (loes hot make out a case 
of recovery for the plaintiff. (it., p. 13). 

But the court refused so to charge the jury, 
whereupon the defendant excepted (It., )). 13). 

The court then charged the jury \pp- 15-15), 
and thereupon the defendant requested the court 
to give in charge to the jury fourteen distinet 
propositions ot law. based (1) the evidence }). i ). 
which the court refused to do, except in so far as 
it hac already chareed \ p. ls . © which ruling 
the defendant excepted \p. IS). 

The jury returned a verdiet for the plaintiff 
(p. 5) on both claims as set out in his protest. 

on May 17”, 1886, judgment was entered on 


this verdict }). 6). 


ASSIGNMENT OF ERRORS 
The judgment is erroneous in this, that the 
court declined to charge the jury as to the fol- 
lowing fourteen propositions of law, or any one 
of them, that is to say :. 
] 


That by ftorce of section 2900 of the Revised Statutes no 
duties were unlawfully exacted in this case unless taken on 
an amount in excess of the invoice value. 


LI, 


That by invoice value is meant the amount stated in the 
consular invoices, namely, 52 marks and 50 pfennings per 1,000 
kilograms of asphaltum, and that the collector was bound by 
law not to take duty on a less amount than would be obtained 
by applying that rate of 52 marks and 50 pfennings to the 
quantity of asphaltum imported as determined by the official 
weigher, 


That by law no duties were nulawfully exacted in this case 
unless taken on an amount in excess of the entire value, 
IV. 


That by the entered value, with reference to each importa- 
tion in this case, is meant the amount per kilograms which 
would be found by dividing the amount stated as the value in 

to such importation by the num- 


the written entry pertaining 
ber of kilograms stated in the same written entry, and that 


the collector was bound bv law not to take duty on a less 
amount than would be obtained ip applving the value per 
kilograms so found to the quantity of asphaltum imported as 


determined bry the official weighers. 


V. ‘ 
That, ne charges I ing specified in the consular invoices, 
the defendant would not have been justified in the assessment 
of duty in making any deduction whatever for charges from 


» 9 O'S, 


the amount stated in the consular ip 
VI. 


That, no charges being specified in the written entries, the 
collector would not have been justified in the assessment of 
duty in making any deduction whatever for charges from the 


amount stated in the written entries. 
VI. 


That the invoices containing items for value at the mines, 
and for freight and charges trom the mines to Antwerp (which 
invoices on the evidence came to this country separate from 
the consular invoices, and were attached to the consular in- 
voices here), do not furnish any basis for a recovery by plain- 
the mines is not an expression of 


tiff, inasmuch as value at 
any of the statutory standards of dutiable value, and the 
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expression freight and charges from the mines to Antwerp 
may include items that are proper elements of dutiable value, 
such as the cost of molding the asphaltum into cakes after it 
was mined, and of putting it into the condition in which it 
was Imported 


VIII. 


That the reports of the appraiser endorsed upon the invoices 
do not furnish any basis for a recovery by the plaintiff inas- 
much as, upon the evidenee, it must be taken that these re 
ports are hot a tnding ol What the market value was, but as 
a tinding only that the entire value, as stated in blue ink by 
the entry elerk upon each invoice, was sufficient to cover mar- 
ket value, 


}¢ 


That in no aspect can the testimony of Mr. Potter, the ex- 
aminer in the appraiser's office, be regarded as furnishing a 
basis for recovery by the plaintiff, inasmuch as his esti 
mate Was an estimate of value at the period of exportation, 
amd there is no legal connection between such value and the 
value which the law requires to be stated in an invoice, namely, 
market value at the time and place of manufacture or pro- 


, 


curement. if the merchandise was obtained otherwise than by 


, , 
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the invoice must be construed as referrit only to tl cary 
lar invoice, and the collector would not have been justitied 
appiving them to the unauthenticated invoice attached by the 


bmporte for The’ CONSTILIAT LNVoOlCe 


All 


That the plaintitl is not entitled to recover anything in re 
spect to his claims on charges, because the evidence shows that 
no adnty Wiis taken on | 


charges 2s such, but was taken on the 
entry value as the collector understood it, and if such under- 
standing was, in any respect, erroneous the error is not pointed 


out in the protest, 


* 


1] 


NII. 


That plaintiff can not recover unless the jury are sat‘sfied 
that he brought to the attention of the collector the fact that 


, 


he desired an appraisal under R.S., see, 2026, and was re- 
fused, 
A\IV, 

As to the conversation between Mr. Quackenbush, the entry 
clerk, and Mr. Patterson, if it means no more than this: that 
Mr. l’atterson applied to be allowed to make up his entry ac- 
cording to the authenticated invoice, making the deduction 
in the entry of the items stated in that invoice for charges, 


and Wis refused, thie Ti plaintifi can not recover In respect of 
his claim on ¢« harges 


The court charged the jury contrary to each 


and every of the aforegoing requests. 


ARGUMENT 

The discussion oft several ceneral propositions 
of law will do away with the necessity ot elving 
particular attention to cach one of the assignments 
of error. 

In the first place, the action of the collector in 
assessing the duties on the entered value, inelud- 
ing charges, was proper, because at the time the 
duties were levied and collected the act of Mareh 
o, 1883, declaring certain charges boon dutiable 
had not rone into effect. 


That act declares (\6) “that on and after the 
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first day of July, eighteen hundred and cighty- 
three, the following sections shall constitute and 
be a substitute for Title Thirty-three of the Re- 
vised Statutes of the United States.” 

Among “the following sections” thus referred 
to Is section # which repeals sections 29007 and 
2OOS. Revised Statutes, and deelares that “ here- 
after” none ol the charges Imposed hy the :o 
pealed sections shall be dutiable. As the duties 
in this Case Were levied anc paid li May, ISS5, 
they were eoverned by the tariff of 1874. there 
being nothing in the act of 1883 to show an im. 
tention to make section 7 operative immediately, 

But, if this view ean not be sustained, it was 
the plain, unavoidable duty of the colieetor to 
cLSSCSS the duty (oti the entered value ot the nier- 
chandise, supported D\ the consignee's oath ac- 
company ine the document constituting that entry. 
There being nothing in the entry or the consu- 
lar invoice to enable the collector to separate the 
amount of the charges there was no alternative 
to the course taken by the collector. 

This court has so held In ()berteutier V. Rob- 


ertson, collector. ete. (116 U.S... 499. 516), acase 


\ 


= Wea <~.... 
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that arose under the tariff of 1883. In that case 
Mr. Justice Blatchford, speaking tor the court, 
said : 


As to the one case of hosiery, the addition to the entered 
value of thirty pfennigs per dozen ter the cartons and pack- 
ing was unauthorized, and the goods were dutiable at only 
the entered value of 1,492 marks. As under 6 2900 of the Re- 
vised Statutes, duty cannot, as tothe goods, “ be assessed upon 
an amount less than the invoice or entered value.” whatever 
is put down in the invoice and entry as the value of the goods 
per se cannot be diminished, although in fact there may have 


heen included in such value the cost of cartona and pate king, unless 


the inroice or entry shows distinctly what such coat waa. and thatit 
was included. In tact, the cartons and packing were ineluded twice, 
as to the one case of hosiery, in exacting duties, but only that 
which the appraiser added for them can be deducted, although 
their coat would not prope ly have been part of the dutiahle value 
if the invoice and entry had not atated the value of the goods at a 


prvee which in faet mnciude / fhe coat of the cartons and packing, 


It isto be remarked that the consul, in his cer- 
tificate attached to the invoice, states that he is 
satisfied that the value stated in the invoice an- 
swers correctly to the market waiue of the mer- 
chandise in the principal markets ot the country 
at the time of exportation (p. 8). 

It is true there Was evidence tending to show 
that the importer, at the time he entered the 
merchandise, called the attention of the customs 
officer to the supplemental invoice and requested 
to be allowed to avail himself of it in making the 


entry, for the purpose of separating the charges 
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of various kinds from the real value of the imer- 
chandise. 

This request was properly refused, for it is not 
perceived how this supplemental invoice could 
have been considered at the custom-house in 
view of sections 2854 and 2855, Revised Statutes, 
which require that a// invoices shall be accom- 
panied by a declaration as to value by the owner 
and a certificate of a consul of the United States. 
which authentication was, as we have seen. 
wholly wanting in the supplemental invoice. 

Now, as the consular invoice had tailed to fur- 
nish the means of separating the value of the 
merchandise from that of the charges, it was 
of prime importance that any additional in- 
voice intended to furnish the data tor that pur- 
pose should be strictly authentic and have writ- 
ten upon it the owner’s declaration as to value 
ete., and appended to it the consul’s certificate, 
as required by law. 

If the importer has willfully intermingled in 
his invoices the values of the merchandise and 
the charges thereon, and the confusion, thus pro- 


duced, is hopeless, there is no alternative to levy- 
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ing the duty on the confused mass, as this court 
held in Oberteuffer v. Robertson (supra). 

As Blackstone tells us (2 Comm., 405), if one 
cast his gold into another's smelting pot, where 
it enters into the mass already there, he can not 
reclaim it because he has, by his own act, de- 
prived himself of the ability to identify it. And 
this is precisely the case here. he confusion 
of values is the work of the importer, who. was 
bound to know the customs laws of the country 
into which he was sending the merchandise, and 
if he bas allowed the duties to be assessed with- 
out being able to point out what part of the 
invoice value was not dutiable as charges, he has 
himself, alone, to blame. by this contusion of 
values he has lost the right to the exemption ot 
the law as to charges, and must submit to have 
the duty assessed upon the whole compounded 
sum, for the collector has no authority under 
section 2900, Revised Statutes, to go below the 
entered value for the basis of his assessment. 

But there is another reason why the supple- 
mental invoice should have been disregarded. 

As the asphaltum was manufactured—crude 
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asphalt being entitled to free entry—the supple- 


mental invoice should have stated its value at the 
tine and place of manufacture, whereas it only 
states “‘value at the mine "ta This. it 1s submitted, 
would not have heen suthcient it it had heen 
stated in the consular invoice. 

Clearly, then, the only way in which the im- 
porter could have escaped trom hisembarrassment 
was by demanding a re-appraisal, for it was the 
appraiser alone who could determine the essential 
fact of the value of the merchandise. 

No obstruction was placed in the plaintiff's 
way tO taking this COLUPSE and his failure to avail 
himself of the means of redress provided by law 
is 2 misfortune in no way caused by what was 
done at the customn-house. 

It Is to be observed that this CASE stands On a 
ditterent footing trom Oberteutter vs. Robertson. 
because in that case the duty was assessed on 
charges nominatim, in direct disregard of the law, 
whereas in the case at bar the duty was levied 
on a sum said to contain, to some unknown 
extent, the value of charges, as well as the value 


of the merchandise to which those charges were 


li 
incident. Manifestly, a re-appraisment was the 
only way to get at the true dutiable value. 

It is to be noted, also, that all that was done 
by the appraiser was to indorse “correct” on the 
entry, by which he says he meant not to indicate 
a regular appraisement of the merchandise, but 
only that the entered value was sufficient to cover 
the market value (p. 10). 

But even the supplemental invoice is not satis- 
factory in respect of the item of charges, for the 
expression “freight and charges from the mines 
to Antwerp,” may include charges that are clearly 
dutiable, as, for instance, the cost of molding the as- 
phaltum into cakes after it was mined, and of putting 
it into the condition in which it was imported. It 
would, therefore, have been improper, on this 
additional ground, for the collector to take the 
supplemental invoice into consideration in com- 
puting the duties. 

THE PUINT AS TO DEFICIENCY IN WEIGHT. 

As we have seen, the collector refused to de- 

duct from the entered value an amount propor- 


tioned to the deficiency of weight as shown by 
9145——2 
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the weigher’s report. This, we are told by the 
liquidating clerk at the custom house where the 
entry was made, was in accordance with “ the 
practice of the custom-house under the law referred 
to” to levy duty upon the entered value, unless 
the law provides that the duty shall be assessed 
at so much a pound, ‘‘ot course the weigher's 
return determining the quantity in that case. 
That is only the appraisement of quantity. It is 
different in the appraisement of value.” And in 
answer to the plaintiff's question, ‘Then you are 
guided in instances of quantity by the weigher’s 
return?” he replied, ‘On goods that are subject 
to specific duty, yes; on goods that are subject 
to ad valorem duty, no” (Ree., p. 12). 

Now here we see a practice of assessing duties 
ad valorem, regardless of deficiency in quantity, 
existing in the principal custom-house in the 
country, notwithstanding the doctrine laid down 
in Marriott ». Brune (9 How., 619), where it was 
held that a cargo of sugar dutiable at 20 per 
cent. ad valorem should have been assessed by 
the collector after making allowance tor a defi- 


ciency in the merchandise caused by drainage 


ly 


and waste. ‘The same doctrine is laid down in 
other cases (17 Fed. Rep., 231; 13 How., 488). 

In these cases it is held that allowance for de- 
ficiency can be made without impairing the force 
of the statutory requirement that the duty shall 
not be assessed upon an amount less than the in- 
voice or entered value, because it is no more 
than the application of the invoice or entered 
price, which is held to be the equivalent ot “value,” 
to the actual quantity of merchandise introduced 
into the country. 

The return, then, in the administration of the 
customs laws to the practice that was abolished 
by this court in Marriott v. Brune (supra) may 
have been the result of the change in the law 
introduced by the act of March 3, 1863 (12 Stat., 
737, and section 2854, Revised Statutes), which 
prescribes that the declaration of the purchaser, 
manufacturer, owner, or agent required to be 
indorsed on the invoice at or before the merchan- 
dise is shipped shall specify the “actual quantity” 
of the merchandise “if subject to specific duty.” 

Now if, under this law, brandy, for example, was 
subject to an ad valorem duty of 100 per cent., 


2() 


as was formerly the case, the declaration on the 
invoice need not specify the actual number of 
gallons contained in the packages mentioned in 
the invoice, for the reason that the duty is as- 
sessedl on the presumption that the contents of 
the packages are in fact up to the values given 
in the invoice. This is the importer’s matter and 
the Government has no interest in it, and if he 
do not see to it, then he must bear the loss. 

But where the duty is specific, as, for instance, 
so much per gallon or per pound, the actual quan- 
tity concerns the Government, and, accordingly, the 
Government looks after it by requiring the dec- 
laration on the invoice to specify “the actual quan- 
tity” of the merchandise. 

This suggestion as to the possible effect of the 
act of March 3, 1863 (supra), is made with a full 
appreciation of the difficulty growing out of sec- 
tion 2921, Revised Statutes, re-enacting a pro- 
vision in the act of August 30, 1842 (15 Stat., 
564), requiring appraisers to report to the col- 
lector any deficiency discovered on opening a 
package, that it may not be included in the as- 


sessment of duties. 


eee ve 8 x cs “ia AO A fie Pee One as ie 


21 
NO ACTION LIES IN SUCH A CASE AS THIS. 


It will be observed that the evidence shows no 
duress whatever, and that the payment of the 
duties was purely voluntary. 

The denial to the consignee of the right to 
resort to the supplemental invoice to show the 
non-dutiable charges should have been followed 
by a demand for a re-appraisal, and the failure 
to make such demand was an abandonment of 
the form of redress provided by the law. And 
so long as the right to make that demand was 
not denied it is difficult to see how the payment 
of the duties was other than voluntary. 

The importer was bound to know the law, and 
he can not establish a case againt the Govern- 
ment on the foundation of his ignorance of the 
_ customs laws. 

It is respectfully submitted that the judgment 


should be reversed. 
Wma. A. Maury, 


Assistant Attorney-General. 


APPEN DIA. 


REVISED STATUTES. 


Sec, 2854. All such invoices shall, at or before the 
shipment of the merchandise, be produced to the con- 
sul, vice-consul, or commercial agent of the United 
States nearest the place of shipment, for the use of the 
United States, and shall have endorsed thereon, when so 
produced, a declaration signed by the purchaser, manu- 
facturer, owner, or agent, setting forth that the invoice 
is in all respects true; that it contains, if the merchan- 
dise mentioned therein is subject to ad valorem duty, 
and was obtained by purchase, a true and full statement 
of the time when and the place where the same was 
purchased, and the actual cost thereof, and of all charges 
thereon ; and that no discounts, bounties, or drawbacks 
are contained in the invoice but such as have actually 
been allowed thereon; and when obtained in any other 
manner than by purchase, the actual market value 
thereof at the time and place when and where the same 
was procured or manufactured; and, if subject to spe- 
cifie duty, the actual quantity thereof, and that no dif- 
ferent invoice of the merchandise mentioned in the in- 
voice so produced has been or will be furnished to any 
one. If the merchandise was actually purchased the 
declaration shall also contain a statement that the cur- 
rency in which such invoice is made out is the currency 
which was actually paid for the merehbandise by the 
purchaser, 
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Sec, 2855. The person so producing such invoice shall 
at the same time declare to such consul, vice-cousul, or 
commercial agent the port in the United States at which 
it is intended to make entry of merchandise; whereupon 
the consul, vice-consul, or commercial agent shall in- 
dorse upon each of the triplicates a certificate, under 
his hand and official seal, stating that the invoice has 
been produced to him, with the date of such produc- 
tion, and the name of the person by whom the same 
was produced, and the port in the United States at 
which it shall be the declared intention to make entry of 
the merchandise therein mentioned. The consul, vice- 
consul, or commercial agent shall then deliver to the 
person producing the same one of the triplicates, to 
be used in making entry of the merchandise; shall file 
another in his office, to be there caretully preserved ; 
and shall, as soon as practicable, transmit the remain- 
ing one to the collector of the port of the United 
States at which it shall be declared to be the intention 
to make entry of the merchandise, 


ACT MARCH 3, 1883 (22 Stat., 488). 


Sec. 6. That on and after the tirst day of July, eight-’ 
een hundred and eighty-three, the following sections 
shall constitute and be a substitute tor Title thirty- 
three of the Revised Statutes of the United States: 

. a id * * e * & . 

Sec. 7. That sections twenty nine hundred and seven 
and twenty nine hundred and eight of the Revised Stat- 
utes of the United States, and section fourteen of the 
act entitled “An act to amend the customs revenue laws, 
and to repeal moieties,” approved June twenty-second, 
eighteen hundred and seventy-four, be, and the same 
are hereby, repealed, and hereatter none of the charges 
imposed by said sections or any other provisions of ex- 
isting law shall be estimated in ascertaining the value 
of goods to be imported, nor shall the value of the usual 
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and necessary sacks, crates, boxes, or covering, of any 
kind be estimated as part of their value in determining 
the amount of duties for which they are liable: Provided, 
That if any packages, sacks, crates, boxes, or coverings 
of any kind shall be of any material or form designed to 
evade duties thereon, or designed for use otherwise 
than in the bona fide transportation of goods to the 
United States, the same shall be subject to a duty of 
one hundred per centum ad valorem upon the actual 
value of the same. 


O 


Subreme Couit of the Unitea tates. 


October Term 18So. 


WILLIAM H. ROBERTSON, 


Pry in Error. | 


HENRY R. BRADBURY, 


Def'tin Error. 
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Brief for Defendant in Error. 


Prior to the passage of the Tariff Act of March 3, 
IS83. ad ralorem duties were levied on the ** dutiable 
valve” of the import which was determined by the 
collector from two elements: Ist. The foreign market 
value of the goods as determined by the U. 8S. Ap- 
praiser, whose finding is conelusive, unless modified 
on appeal to merchant appraisers. 2d. Charges added 
to this appraised value by the collector. These 
charges were the subject of protest, appeal and suit 
(R. S. § 2931), and were not final like appraised 
valnes nor subject to the appraiser's jurisdiction. 

Section 2000 Rev. Stats., allowed an importer to 
add to the value of his invoice when entering his 
goods to avoid penal duties, and while the section 
saysthat duty shall ‘‘not be assessed upon an amount 


less than the involece or entered value. such value 
nus | Nn teria ve ti sayves \\ iolesals 
prec Ol 1 foThHIS Then WH 
to be added the ela | 2O07F and ZOOS 

As i ff} f is the old SVsteni 
mManv wWivo rae pri Ol iue and the 
charges together inte Vhat was called a ‘*/ree on 
Deon ."* price or valine, bred fhiis Was recogniz 7 
and established practices see appendix) and really 
stated ‘ alutiabtl if is | f haw then Wiis 

| pravtl tive } - 4 os Gane ral ¢ \} Li mm a 1} So if 
of which repeal the dutv on charges and forbade 


thelrestimation DV The customs officers for duty **tree 


on board,” invoices were no longer applicable, and 
’ ’ 

Vet fora tong tine ai i the passage ot the act. they 
continued to arrive. until th Knowledgve ot the new 
law reached our consuls abroad and the foreign mer 
chants when tliese iInvo roceedjed 

im ¢] t iv] . | ail sf] nilant im 
error received an invotle my Nenechatel, ia Switze 
land, where the ae) ads wer Pyne duced, reading “al 
quantity of asphaltum, 300,000 Kilogrammes at 02.00 
marks per 1000, kKilogrammes 15,700 marks. Free on 


board Antwer] 7 The voods were shiiy ped tr The 
[nited States from Neuchatel in Switzerland via. 
Antwerp in Belgium, and thence by satling vessel to 
this country. 

binding that this invoice did not conform to the 
new statute the consigee telegraphed for corrected 
invoices show nie the valne of the goods per Se « and 
the charges separately, so that the duty should be 
paid on the goods alone exclusive of charges. Hav. 
ing received his amended explanatory invoice he 


presented both as in duty bound at the Custom 


fHlonse, and claimed the right to enter and pay duty 


’ | I ] — f 
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charges. Oneringe tod What Was Hecessa;ry. This and 


all other relief whatever was refused him, and asthe 
jury have found, to whom this Issue was submitted, 
he was compelled against his will, and in order to 
get his goods to enter und pay duty on them at the 
higher figures of the original invoice, and to pay 
duty on the charges included therein. 

sut for his own protection and in compliance with 
hisentry oath. he attached the two invoices together, 
and both went before the appraiser who marked them 
‘correct,’ and testified at the trial that the foreign 
market value | Lile asphaitum wis af the mines 
S4.090 marks (Reeord, Fol. 30), which was the price 
ented mn the corrects Invoice. 

It is to be noted of this entire transaction that at 
every ste} eharges vere shown and known to he in- 
cluded in the amount of the compulsery entry and 
pavment of duties. First by the entry oath adminis- 


. 


tered by the Deputy Collector of Customs, who trans- 
acted the business; ‘‘that the entry now delivered to 
the colleetor of customs eontains @ just and frie 
account of the said goods, wares and merchandise 
according to the said invoice” (Reeord, Fol. 19), and 
also, *‘that the invoice now produced by me exhibits 
the actual cost or fair market value at Neuchatel of 
the said goods, wares and merchandise, a// charges 
thereon, ete, Second, by the consular attestation to 
the invoice “amounting. wih charge ¢ thereon. tothe 
gross SUM of marks lo. 70 " Fol. 22 of Record. ) 
Third, by the appraiser's report noted in the decision 


: 


of the Secretary of the Treasury. (Record, Fol. 28.) 


Thus it is manifest that every one of these govern 
ment officers had actual knowledge at the time he 
was acting in this matter that the entry and invoice 
on which the duties were levied and paid under com 
pulsion jneluded Charye s, and lhl duty had heey 
paid fs/di such Charge  - 

As to the transportation charges from an interior 
foreign country, to an exterior seaport upon goods 
destined to the United States, like those in this ease 
from Neuchatel, in Switzerland, to Antwerp in Bel 
gium, this court has held that under the law exist- 
ing prior to March 8, 1883, they were exempt from 
duty. 

Peohertlson VS. Downing. 12" ag ~~. HOOT: 
Rev. stuts. § ZOO: 


Grinnell vs. Lawrence. } Blateh. 349. Middle 


So whether the aet of Mareh 3, 1883, was in force 


or not these charges were not dutiable 


The Statute applicable iO all charges at the time 
of these importations is § 7, act March 3, 1888 


Stat. p. 523. 


~ 


+)e) 


‘That sections2007 and 2008 of the Revised Statutes 
of the United States, and section 14 of the act enti- 
tled, An act to amend the customs revenue laws 
and to repeal moleties approved June 22, 1874, be 
and the same are hereby repealed, AND HEREAFTER 
none of the charges imposed by said ~ TIONS. or uy 
other pros isions of existing law shall he estimate din 
NCE rlain AiG lhe NLAALL of goods ho bye imported Nor 


shall the value of the usual and necessary sacks—w«c., 


Ac. be estimated as part of lheir value in determin- 


ing the amount of duties for which they are liable.”’ 


The Custom House theory and practical adminis 
tration of this statute has been that the duty on 
charges continued under the new act, unless the im- 
porter took active steps To relieve himself from it 
That the enstoms officers had no duty to perform in 
the premises except to grant lhe exe im ption if claimed 
and proved, It seems never to have oecurred to them 
that the statute had laid a direct injunction on (hem 
as officers taking away their former powers and for- 
bidding them to exercise such power for the future. 

The law involved a general pubhe policy for the 
uniform valuation of imports throughout the country 
upon which, not only was revenue based,. but the 
statistics of our entire foreiqn commerce. 

There is an absolute repeal of the authority to col- 
lect duty on charges where they can be identified. 
This leaves the officers powerless to collect them. 
Second, the sstatute affirmatively declares that here- 
after none of the chara - shall he estimate d in ascer- 
taining the value of goods to be imported. This 
makes the officers actors in the exclusion of any 
charges that can be identified. 

[tis no exense for the non-performance of such 
official duty to claim that earlier procedure statutes 
like R.S. 2900 were not specifically altered toconform 
to the new law. The purpose of the new act being 
clear if there was any incompatibility between the 
acts, the old vielded to the new. 

Contrary to his statutory duty by duress of goods 
the Collector obliged an unwihing importer, in order 


; | a 
to escape a greater evil, to use the invoice prepared 
ah t I ' i): | t} 
) rel 1] lias] it © pti} iti ( pra iS Lllé 
y ‘ ! 4 
DASIS OL entered Hil aqiinouruen it stated that if con 
‘ ’ 
tained charges prohibited by law, and he refused to 


,* . " ,* . 4 . . " 

Nel Whatever and did what the rsnaid he shonld 
; ij vofapel rp f “ly ri , ' . ’ t | "¢y7 
Woo QO, FeLUsSINng To remed rhe Matter on the protest 


of the importer: leaving him to his action at law in 


Why should he not prevall here 7 


fds fy Wie) VS he fy ef Odi. ear i ; ~ ’ me does not 


conthiict with our elaim. One invoice in that ease 
stated the valne of the goods as 1.492 marks. cerfain 
j] oe > 


y 7 y 7 ; 
4 harqes fii (jit] bee if j y/ (heducled. (pape OT near 


top to middle.) The 1,492 marks really ineluded 
the value of cartons, but there was nolfhinag on efther 
mnroice or entry to shor if; and as charges had al- 
ready been deducted, the Collector might well have 


Inferred that @// the eharges were dedueted. The 
court beld on that invoice that whatever was there 
} 


poet 11) the involee and enirvias the rotlite or the Joods 


ld not be diminished though in faet it 


per se., con 
Included cartons. 

But here, although acting under duress in making 
the entry (which would prevent the application of 
the Oberteulfer restriction in any case—we have 
ing claimed to enter in aceordance with the rule 
there stated), the importer did not in his entry de 
clare the value of the goods per se, but the value 
‘free on board” as stated in the invoice, and he did 
state in hisentry oath that thissum included charges, 
and he did file his entry papers in the only way left 


to him, by aflevching the supplemental invoice show 


: . , . ° ? 
ing the trne value of the goods per se and the value 
of the charges separately, which thus showed the 


,° 41 i ; } - P . 
true facts that th eoliector prevented hitn trom lii- 
. 
f y J og ‘> ’ i> e 
Tryon ws. Ilurtranft, 31 Fed. Rep., 443 


How then can the importer be estopped by R. 8., 
©2000, when every paper in the entry, and every de 
claration required by law, showed that the entered 
value included the valne of the charges on which 
the /aw forbids the estimation of any duty. 

The importer made his entry under duress as the 
only means of getting his goods. 

This is settled by the verdict under a charge of 
the court not excepted to; efde Record. folto 44. 

feobe rlsou Vs. i anh Bros. @ Co... | No. i pres- 
ent calendar), R. S., 3011; 

Varirell vs. Griswold, 10 How... 242: 

llulton vs. Schell, 6 Blateh., 49, 50, 59; 


Griswold vs. Maxwell, 3 Ibid... 413, Remarks 


1’) SN. vs. Lawson, 101 U.S, 169, near top; 


ll’. SN.vs. Hllsworth. Ibid... 173. near top; 


The collector erred in refusing to act on the ex- 
planatory invoices, showing the separate value of 
the charges. 

Hlowland vs. Maaiell. 8 Blatch. . 146, 148, top; 
Carnes vs. Same, tbid., 420: 

Lillie vs. Redfield, 4 Blatch.. 41: 

Sch meider vs. Barney, 6 Fed. Rep., DO: 

hk. S 


7 ee .»™ } re - 
‘ PP 273s, ia, YO: 


- 


Sections 0-10-11, Aet June 22, 1874, 18 Stats... 


183. 


And deliberately collected duty thereon, with full 
notice inthe protest of the statute which enacted 
harges shall not **be estimated in ascertaining 
the value ol voods to be Imported.” The supple- 
mental invoices (to SiL\ the vers leash), pount him on 
Official inquiry, They did not contradict the orig- 
inal invoices, but explained them where they needea 
explanation 

Ile cannot urge that the charges could not be sepa 


’ . 


rated from the market value, because the appratse- 
ment Which it was his duty to eall would have ascer- 
tained the market value, less charges. The appraise 
ment is not confined to values of consular invoices. 
Rn. S. 2902 makes it the duty of the appraiser, col- 
leeto} and naval otlicer, si hi all reasonable mays and 
means tn their Pores 7a appraise the /rve market 
value or wholesale price any Invoice or attidavit 
thereto to the contrary notwithstanding.”’ 


Section 2858 Revised Statutes, provided for this 
case, and the Regulations of the Secretary of the 
Treasury made thereunder, which would have af 
forded us the desired relief, are given at length in 
the Appendix. 

Treasury Regulations of 1874, Article 333 to 335 
inclusive, and Section 2926 Rev. Stats., would have 
done the same. 

Section 27TSD Rt. S.. which prescribes the proceed- 
ings on entry says that **the person making the en- 
try shall produce to the collector and naval officer, if 
any, the original invoices of the merchandise or other 


documents received in lieu thereof or concerning the 


Siilhie. 


The form of entry oath (Reeord, folio 19 and 20) 
contemplated that there might be, as here there 
was, some other invoice or account of the goods, as 
well as other invoices received later, and under that 
oath. the Importer Was obliged to produce the supple- 
mental invoice on entry 

R. S., Sections 2922 and 29238 require, under heavy 
penalties, the importer to produce to the collector or 
anv appraiser, on oath, any letters, accounts or iIn- 
volces relating to any Import ations in order to ascer 
tain the true market value or wholesale price. The 
production of these being so required, their use is 
inferribl 

Nevertheless, the Secretary had ( wrongfully it is 
‘laimed) directed the collector to refuse all relief and 
tuke duty on all free on board invoices without 
allowing any deduction of the value of charges to be 
made i 

Treasury Decision 5621, Appendix. 


This refusal to receive any other proof in aid of the 
original invoice relieved the importer from any obli- 
gation to produce if | 

17. S. v. Lee. 106 U. S., 196, 200 middle, 202 
above middle : 

Alwood v. Weems, 99 U. 8., 186-187 ; 

Tacey v. Irwin, 18 Wall., 

Bennet v. Hunter, 9 Wall., 326; 

Craig v. Maziell, 2 Blatch., 548, near top ; 


~ - —> 
‘ 


Pe ynolds v. Name. Ibid. BFK, a 
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‘ey " ,) j ;) i “27 © b. | , ’ : wesweae *s) = 
sale ) | thi lecessariiv Das no reference to 
charges, whieh are no “ ol eilthel 


d) The term invoice value in See. 2900 applies 
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| ' « 7 . - . . al er « rr P 
sc)bif ! \ LV? Mmvoice | Pics ()] at irket Valitie and hot to 
. . Ps } ; oi ' . : . . i | > P i] ; ° 
221i OICE (ii iS (rom VW | nme TW ALLOWS deductions. 
Vu  - /y } i| \\ t ; ') 
* - , , >? 
Manhattan Gus Light Co.v. Maxwell,2 Blateh 
‘; 
i 


} — , a3 = - ’ : 
i} are iOT Ganhaive,. a MLULCLIOM 249 ilue ht. >. 

i» iD . . 
Sty? ; i) Spor pie rniled i\ ‘ 28382, 2SV0 : 
for price paid in di clated currency R. S. 2903; 


ror vreankage hh. Ss {Schedule D: for deficteney 
e 


’ tant + 7 > ‘ ‘ a } _— = : 
ol articies In packKka nm. &S. 2021: for loss Dv fire o1 
; . , 


| . ’ ' ° ’ ° 4 . 
casuaitv in bond R. SS. 2084: which list of abate 


1 


| one. ey ant af wh 2 7RRQ 3 
ments by See. 7 act of March 3, 1883, 1s extended to 


the value of charges if it ve held that in anv sense 


As is said in Warriot v. Brune the importer may 
well be estopped as to the invoice price, for it is upon 
price yr value that dutv is to be aASSesse a Bit he 
need not be estopped about the invoice quantity or 
the value of goods. damaged or (as the law now Is) 
about the value of charges, for duty is not collected 


upon them. 


II. 


A separate ground of protest was the refusal of 
the collector to refund the duty on the difference be. 
tween the invoice quantity and the quantity landed. 
This court hus always held that duty is due only 


na ! 
onthe quantity landed 


The pretence of a difference in this regard between 
goods paying specitic and ad/ valorem is unknown to 
the law. based on no reason. and in most of the eases 
here cited the duty is mentioned by the court as ad 
valore i. 

Marriot \ Brine. ) How. Hit: 

U.S. v. Southmayd, Ibid, 637: 

Lawrence v. Cuswell, 183 How., 488: 

Balfour v. Sullivan. 17 Fed. Rep. 2531.8 Saw 
yer, 648; 

Weaver v. Salstonstall. 88 Fed. Rep 4055. 

The frequent re-shipments between the mines 
in Switzerland and the United States amply account 


for the very moderate loss in weight. 
Judgment should be aflirmed. 


EDWARD HARTLEY. 
WaLTeR H. CoLeEMAN. 


(C‘ounsel for Defi nidant Li Nrro 


APPENDIX. 


Customs Revrulations of 1874. 
ENTRY WITHOUT INVOICE, 


Arr. 333. When the production of a certified in- 
voice as above required is from any cause impractti- 
cable the Secretary of the Treasury 1s empowered to 
authorize the entry upon such terms and in accord- 
ance with such general or special regulations as he 


_ 


‘> 


may prescribe. (Act Mar. 3, 1863, § 1.) 

Arr. 334. In case it is temporarily impracticable 
to produce at the time of entry a verified invoice 
which may be procured, if time be given for that 
purpose, the party desiring to make entry may file 
an affidavit of the causes of such impracticability 
to be accompanied by such other evidence as the col- 
lector may require, and execute a bond with sufli- 
client sureties in double the amount of duty appar- 
ently due in the following form : 

(Here follows the form of bond, the material por. 
tions of which are: 

me * , Whereas the above bounden principal 
hath applied to the collector of customs, ete., to 
make entry of certain goods, ete., and, whereas, it 
is temporarily impracticable for the said principal 
to procure a proper invoice thereof, duly authenti- 
cated according to law, by reason whereof and in pur- 
suance of law, entry of the said goods, etc., is al- 
lowed on appraisement and on execution of this 


bond.’ 


Then follows the obligation to pro 


: 7 , me tise 1} 
LO the cotlector OL Customs A Linky ail renticated lil 


oie OL Srid roods I 
if anv shown by th voice to be due beyond those 
ws . } ’ 4 
PXUCLEeECL OTL ADDPUAILSeHIeIL 
; Me ‘Le a) , + | ‘ ’ if 
Ley The merchandise will then be admitted 
TO nrry pow revnuiar apprarenhnent und prTR PL LELiACce 
with all other requirements except for the time be 
‘ , AS . ! 
ing, the production of the certified invot 
: +s 
kntrvy mav b mad upon an uneertified in 
VOCs In the menee oO 1 certified Involtee. upon 


awill not beeonstrued howeveras allowing 
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entry upon an invoice made outin th 
hich has been received from 


sf 


(| i rtifi “ hy the consul. 
. 4.2 . 7 : * > as . . ’ 7 
\ hen the certified bnvVvaoice is received if will be 
’ [A ’ ; pits ‘ so % — 4 »? : a ‘% 
red with the entry, and the appraiser's return, 
Se On . {* best . 7 ) ,- ‘ ‘ . : , 
Hianee OF GULLY Cotlectead, li any bppeaP to 
ee mvol -+h? ‘ 
lye due. | | iit rVowe De hot presented WITHIN Lite 
. e ' . j } ‘ . oat 
time limited by the bond, the latter will be handed 
; 


to the district attorney for collection, unless the See 


retary of the Treasury, on special AppPtweacilon sae 
. - = 


eompanied by suitable proofs, shall extend or cancel 
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Treasury Di RTMENT, July 20th, 1880. 
The attention of this department has been drawn 


to the fact that ne twithstanding the notices which 


fe eames 
— 
- 
—s 
—) 
~ 
—_ 
—— 
~ 
oo 
~ 


mn time totimeol the require 
ments of the law relating to the invoicing of imported 
merchandise, invoices are still occasionally presented 
‘ " 'iszsaset ‘¥} . » v | . | ] , : rt ' " 
PO COLLeCTOrS OF CULS TOTES Willie (id) TOM specity Tile 


CharTves To be Tncecrudaded inder section 2» HOG Ol the 


Revised Statutes in estimating the dutiable valne of 


ho i ° 2 . ;¥ ; | : .y* . , 
in 1877. ne adeparcment } rmested the Secretary of 
State to iInstruet United States consular officers 
ont aul ¢ — “| - ™ —_ : ‘ : : 
LOrOuUd tO TAVeE Al a roe enargves Thserles lth In- 
: ae wart . ’ ” ‘ 
VOICES, brit pHenadentiy OL. the price Of The “voods, and 
qt} thy rearh Ol July, tivgs SVnopsis >. POS ‘ dee} lect 
that if charges were not added in the involee and 
. , , .** . 
Lhe rood "° @eTe 2208 j resseda Gs F,7eCe COR hoard. if 


was the dutv of the appraiser to add such charges 


and 100 per cent. additional under the act of June 
2) 1874. The decision of Ap ig 25. 1878. (Synopsis 
3. aval , 3 j , lati “ fa / j P try t } 4 WT cs ff, if eholi x lheaf ff, Z 


(i POISE) is pot Gurl hol iced fn accept Ltt ol he i eri 
cle (*¢ Lhe f Chara Y ise ; / lipde cf iii A/ volte / pre NANG sf 
aT, thae hiro Lhan (kh AL fie (ion lhereof aT lhe aT 
roice, OR SUCH EXPLICIT STATEMENT IN THAT DOC! 

NI 


THAT THE GOODS WERE PURCHASED °°FREE ON 


RY a 1)! I) rit (‘il 1? i ~. iis i tie q**) we ‘ c; 
i | ‘~~ |i SsecTIe Ty) dppeares rn, & Stimrpar \ qi- 
‘ + 
f° 4 . . . . P } . , . 
forcement of this rule weuld inflict loss in cases In 


whichit had been thecustom to regard certain charges 


‘ i a 
j : ‘ } ‘ ' 
as Bin Heed it} | i} mVOo Ce ‘ele ¢ ij | Ts {)i ( {i> 
' | ? } | j 7 ™ | ’ , pa 6) 5 
Poo ere «Ly i | (oeTODe) - ee eh ' ViILOPSIS 94-5.).) 
t+hyerft whl thie 1 Pigg , mluded shh —. f 7 , ing 
that When i] rice lit | i Cniargzes 10] Paci is’ 


might, for a limited time be 
and inthe instructions of August 
27, ISTO, (Synopsis 4163,) authority was given for 
the acceptance of corrected Invoices In certain cases. 

The Department is now of opinion that sufficient 
has been given of the requirements of the law 
upon the subject and that the original rule should 
be enforeed. 

You are therefore instructed to decline to accept 
such eorrected invoices presented after October he 
ISSO, and thereafter to cnuse dutiable charges to be 
added and duties regular and additional to be as- 
sessed in all cases in which the invoice presented 
does not specify such charges, or explicitly state, as 
AIL OPESAE i. Ahat f / LILY ie Drie Lil hy i . hee Mb. 

In the meantime corrected invoices may be accepted 
In the manner authorized by decision 4163, above 
cited. 

(Signed ) H. F. FRENCH, 
4 | cling Ser imi fay ry, 


} j . ’ / . j . 
(Coll CSOT N o7 ¢ ILSEOUHIS Ota othe) t 


Invoices—-Dutiable Charges. 
TREASURY DEPARTMENT, 
August 27, 1879 

Sin: Decisions No. 3550 and 873), require the ad 
ditionof packing and shipping charges, &c. toinvoices 
4A here th innoie hy 7, joh entry Me | A does not 
contain a specification of the charges, or does nol 
SLT heat fhe tmroiee price includes all of SUCH 
Ch) Jes 

A strict enforcement of this rule was postponed 
from time to time to enable importers to gain a full 


knowledge of its requirements, and to communicate 


the same to their correspondents abroad. 

Although some considerable time has elapsed since 
the rule was put into strict execution, it still occurs 
that invoices are received which do not conform to 
the rnle, to which the appraiser is therefore required 
to make proper additions or charges. This seems 
to arise from various causes and is believed to be not 
in all cases the result of a willful disregard of the 
requirements of said regulations. 

In some cases, where the invoice by which entry 
is made, failed to conform to said rule a corrected in 
voice has been subsequi ntly presented duly certified 
by the consul, either showing such charges in detail 
OR CERTIFYING TO THE FACT THAT THE INVOICE PRICE 
INCLUDED ALL OF SUCH CHARGES. 

It is the opinion of the Department that the main 
purpose of that rule will be observed by your accept 
ing at any time within ten days after liquidation of 


. 
: 


the eniry, a corrected Invoice conforming to said 


| ‘ ; . ’ 
port that the price 
' ° ‘ 
paid LO} he rood Inelucded Tike charges pecill LT 
uch second invole ind upon which the appraiser 
a 
shall rt ro WW Lt pPuUOPel reviirn | panei 
} : | . } 
fie (4 i {> i ( i] (Te i if} CICS. i iie enc s Will 
a —— 
eC red [ L AaCcorarinery 


Where the corrected invoice is not presented tO 


you within ten days from the date of the liquidation 
| the ey ' ’ ‘ | Pes 7? | . pio) | ‘ }] | . | ! 
0 liry, and protest and appeal Shali De Tied, 
the Department will permit a readjustment of the 
entry under such appeal.on receipt of a proper re 
port from the appraiser, prov led a corrected iInvoles 


coniorming to the rule shall be produced 


within 
ninety days from the date of the instructions in an) 


,iven Case. 


Oaths on Entries. 


TREASURY DEPARTMENT, J/ar. 22, 1883 

Str: The Department is in receipt of your letter 

of the 16th inst, presenting various questions for de 

cision in connection with the enforcement of 
7 of the Tariff Act of Mar. 3, 1883. 


In reply, | have to state that in view of the fact 


. 


section 


that the oaths prescribed by section 2841 of the Re 
vised Statutes to be taken on entries have not been - 
modified but remain in force until July 1, such oaths 


should continue in foree until that time. and the en 


tries must Corres} mad thereto. The mere fact how 
ever, that Invoices and entries include non-dutiable 
charges does not, thereby, render such charges liable 
to duty, and in proper cases the duties should not 
be levied on the charges and commissions when they 
can be properly ascertained. 

Whe rt. }; pepececs. ter i POLE of goods declare X that 
they heave b , delivered to the purchas ron the ex 
/ Orting ressel Pree of all charge ¢ JO him, lhe nol ive 
stated aL, bhi ror tdi NST hy hake aS that Mpon wii ich 
duties shall he ler a pr ihe (] OF COUrSE, lheat hie 
app “ESE gy make S 20 maraner Lhe Peo, 

Groods actually remaining in bonded ware-house 
or publie store, when the 7th section of the act re- 
ferred to took effect, may be considered as entitled 
to a readjustment of the duty under said section 
without regard to protest, it being the duty of the 
le partment and ot its ollicers to enforce the law as 
enacted by Congress. The department does not deem 
it wise or within Its authority LO enlarge the SCO pe 
of the act so as To extend the provisions of section 
10, in connection with section 7, to goods notin pub 
lic store or bonded ware-house when the act took 
effect, and which were imported prior to that date. 
Goods imported prior to the act taking effeet, and 
which remained in general-order-store, are to be 
considered as in bonded ware-house, and the rule be 
fore laid down applies accordingly. 

Very respectfully, 
H. F. FRENCH, 
Acting Secretary. 


CoLLEcTor or Customs. New York. 
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in nddition to the ceneral rnles the special reason 


(> itting section 7 Into Immediate operation On 


- 
the date of its passage is that the duties on charges 
fol }/ (£ JJOINOES (if miestralirne j Chol ar thoted 
sas i Di ‘ hs 4 d cpoede fv j Lhe Nee Lian went jilo 
i} fhe greater the pithlie benefit, as the extracts 
from the report of the Tariff Commission and the tes 
timony taken by it shows. See appendix 
VIL. 
The administrative and practical construction of 
the law during the time in dispute (between March 
Sand July |, ISS3), was, that section 7 went into ef 
a fect on its passage 


The Seeretary of the Treasury so held and in 
strncted all customs officers. In one of his deeis 
lons he Tor I account also of thie new oath. L sce 
Treasury Decisions, 5612 and 5621 in Appendix. 

It was only lately (five years after the question 
ceased tobe practical) that the defense was first raised. 
During the time in dispute, from March 1, to July 1, 
IS83, the whole importing interest under Treasury 
Circular 5621, went on deducting charges and using 
the old oath, without juestion, and with no practical 
diflienity. Neither the Government officers nor ~he 
public supposed, that section 7 went into effec. at 
uth \ other time than on its passare . and the whole 
business of the country was tranacted accordingly. 

Rohertson v. Downing, 127 U.S. 607. 
t’. S. v. Philbroak, 120 U. 3., 68, 59. 


Hall, 83 idem.. 182-’3. 
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LPPENDIA. 


Treasury Decisions. 


CITARGES AND COoMMISSIONS.—REPEAL OF DUTIES ON 


TREASURY DEPARTMENT, VWarch 12. 1888. 


The following letter of this date 1s published for 


the information and cuidance of officers of the cus- 


toms: 
Actina SECT OMA 


“(COLLECTORS OF CUSTOMS AND OTHERS 


Sir: I transmit herewith a copy of an act 
entitled ‘An act to reduce internal revenue tax 
ation and for other purposes,’ approved March 
3. 1883. 

This act. besides reducing internal revenue 
taxation, makes large alterations in the tariff. 

Various sections recite the date when each 
shall go into effeet. and so far as concerns these 
sections those dates control. 

Section 7, however, names specifically no 

" date when it is to go into operation, and the 
department holds that it takes effect from and 
after the date of the passage of the act that is, 
to sav, atthe beginning of the 4th day of March, 
nines 

That section repeals sections 2,907 and 2,908 


of the Revised Statutes and section 14 of the act 


! Ln fo amend customs reventt 
i t ’ ’ : | ri +) 
< ,| P repent aa ! i: iy) It) ‘1 i © 
=~ | } 
. ‘ if ' iM ‘ ’ ‘ Pi, ‘ » 7 } hohe Oo} the 
1 1 
Charges limp | DV Sal sections or any othel 
i . 
" | 1 
‘ i*¢) ‘ ris 7 ‘ ." os ‘ | ' “i i || i fe ‘ stimated 
’ } | ; ‘ ; ’ i , 
1} wry See rive Vi } ‘ (POOLS 1) pe 1th) 
| {] \ 


pq? ron laaot fhe set pro les that all imported 
ds, wares and merchandise, whieh may be in 
miublie STOreS of] bonded Will Houses on the day 
ind vear when the net shia 1 oO byte effect, except 


therwise provided, shall be subjeeted to no 
han if the same were imported respectively after 


It is held that this provision is applicable to 
duties on charges and commissions connected 
ith goods imported prior to the passage of the 
ining in bonded warehouse, We., 

it day 


Section & of said aet also takes effeet at the 


’ 


from and after th 


same Time As section  ¢ 
Pou will take netion aceordinely 
H. F. Frenenu. 


The recommendations for the repeal of Seec- 


fion 2907 and BOOS are made onthe statements of 


Custom [louse experts and importers generally, 
whohave uniformly insisted that justice requires 
1 ‘ : 


The Commission recommends the repeal of 
these sections, because of the great labor at the 
Custom House in apportioning and distributing 
the charges on the liquidation of entries (as we 
are advised the work of liquidation ad valorem 
voods Is hore than dlouble, Dy reason of these 
charges and their distribution), the very great 
delay i Hiqul latiol consequent (>t the compli 
cated calculations involved inthe distribution of 
the eharges on the foOoUs in Invoices hearing 
different rates of duty, the delay, annoyance 
and expense to the Importer arising from the ne 
cessarily tedious liquidation thus occasioned, 
and beeause, in the judgment of the Commission, 
these charges should not be regarded as part of 
the cost of the goods és 


Report of Tariff Commission, page 41. 


‘Perhaps the most important and radical 
change recommended is the repeal of the sec- 
tions of the existing law requiring the addition 
of inland transportation, costs and charges to the 
basis of an ad valorem duty. Although the re- 
peal of these sections will effect alarge reduction 
of duties, especially on bulky goods, such repeal 
wasstrongly recommended both by Custom House 
experts and importers asa measure of relief from 
the greatest source of annoyance in the liquida 
tion of duties on imported merchandise.”’ 

Report of Tariff Commission, page 9, bottom, 


‘*T would like to say something in regard to 
the charges and commissions. That is a very 
annoving thing in regard to the invoices. It is 
very diffienlt to locate the charges on inland 
goods, particularly as the Department has de 
cided that the charges appertain to the frontier 
of the country where the goods come from.” 

Lewis McMULLEN, 
Appraise 7". 


Tariff Commission Report, p. 445, middle. 
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‘Lam of opinion that the duty should been 
tirely abolished on all packing charges, shipping 
charges, brokerages and commissions. In othe 
words, | helieve that the dutiable valle should 
he the \\ holesnale price ol the ue ods at the actual 
market in which they ale | thie hased., The CO 
pulsors sndadition of these perry charges \ le lds 
no considerable revenue and entails incessant 
annoyance on the Im portel = 
MARSHALL FIELD, 

Verchanl 
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SUPREME COURT OF THE UNITED STATES, 


OCTOBER TERM. 1889. 


WiLuiAM H. Roperrson, 
Plaintiff in Error. 


AGAINST 


Henry R. Brappury. 
Defendant in Error. 


ADDITIONAL BRIEF 
upon question when Sec. 7, Ch. 121, Act 
Mch. 3, 1883, took effect. 


I. 


The propriety of the assessment upon Mr. Bradbury's 
importations we do not propose to discuss in this brief, 
except so far as the first page of the Attorney-General’s 
“Argument” (Brief, pp. 11 and 12) incidentally sug- 
gests, in vindication thereof, that Section 7 of the Act 
of March 3, 1883, Ch. 121, abolishing duties upon 
charges, did not go into effect until the first day of 
July of that year. 

This issue affects the rights of every protesting mer- 
chant in the country whose importations arrived 
between these two dates and were appraised for duty 


inclusive of charges; and is too far-reaching and 


serious in its consequences, legal and pecuniary, to be 


allowed to pass into a determination sub si/entiv, or as a 
mere incident to a discussion that ts in fact itself of far 
less Importance. 

This claim of the Attorney-General is based upon a 


misconception, easily corrected by directing the atten- 


tion of the Court thereto It is this. At the top of 


the twelfth pace of hus brief, he erroneously ASSumMes 
that the declaration of the sixth section of the act that 
on and after July Ist. ISS85 “ the following sections ” 
shall constitute and be a substitute for Title 35 of the 
Revised Statutes—refers to ‘ the following sections | 
of this Act of 1883, instead of to the indicated sections 
of the revision which would constitute its thirty-third 
Title after July a ( mibraced in sricl sixth section. 

“The fo//owing sections, if applie | to such sections 
of the Act of 1SS83, would not embrace the sath section, 
really the on/y one intended as a substitute for KR. S., 
Title 33. and which is the one Li posing priles of duty ‘ 
since that section (6) does not fol/orw itself! Plainly, 
* the following sections,” then, intends only thos el- 
braced within Sec. 6 as constituting the proposed sub- 
stitute for Rey. Stats., Title 33: and the seetions of 
the revision (Secs. 2907, 2908 and 2841) mentioned in 
Secs. 7 and 8 of this Act of ISS3 never were part of this 
Hite, but of Tithe 34, and no reason for transferring 
them can be imagined. 

Reference to the context, and to the whole act, in its 
entirety, demonstrates that “the following sections ” 
referred to in Section 6, are those, titled and numerated, 


which are embodied as part of said section (22 Stats. 


ASD to DY). 

lnnmediately following the three lines declaring that 
after July 1, 1885, the following sections should be a 
substitute for Title 33 appears this ;—the proposed sub- 
stitution ; 


| 

| 

| 
- 


TITLE XXNIITI. 
Duties Upon Imports. 


Sec. 2491.” (Giving the identical phraseology of the 
revision. ) 

Then follow, in regular sequence of notation, Sec- 
tions 2492 to 2513 which last reproduces (in totidem 
verbis, except the probably-accidental omission of an 
‘on ’) the phraseology of the prior R. S., See. 2516, the 
last section of Title XX X//I. This section (so num- 
bered 2513) is the last of the sections given in Sec. 6 
of the Act of March 3, 1883, as part of said Title 
XXXIITI. as it was to be on and after July 1, of that 
year. (22 Sts. 523). 

As already noticed, the latter sections of the Rev. 
Sts., mentioned in Secs. 7 and 8 of the act, were, ap- 


propriately, part of Title XXXIV. 


II. 


The Attorney-General’s assumption of an express 
declaration, in Sec. 6, that Section 7 was not to go into 
effect until July Ist. having been shown to be ground- 
less the inquiry is suggested by Judge Lacomse’s rul- 
ing in the Babson case (No. 1075 of this docket) 
whether there can be any implied postponement of the 
taking effect of a statute? and, if so, whether there is 
any fair implication of a purpose so to postpone the 
operation of this Section 7 of the Act of March 3, 1883, 
ch. 121 ? 


The Supreme Court, in view of Sec. 7 of Art. I of the 
Constitution, adheres to “ the known rule,” «. ¢., “ that 


a statute for the commencement of which no time is 


fixed, COMMeEHCeS from its date : 7 (7 Wh. 21 1) and, 
the Courts may, “ when substantial justice requires it, 
ascertain the precise hour when a statute took effect 
by the approval of the executive.” (L04 U.S., 178.) 
Matthews vs. Kane, 7 Wheaton, 211. 
Louisville vs. Savings Bk., 104 U. S., 478 
hot. 

“We look to the final act of approval by the execu- 
tive to find when the statute took effect: and, when 
necessary, inquire as to the hour of the day when that 
approval was infact given.” /h., 479. 


The date of the approval of Ch. 12r, “ An Act to re- 
duce ‘internal revenue taxation, and for other purposes, 
was arch 3, I8S8.). 2%) Stats... OSS-+4Y6. ) 

Upon that day the statute itself took effect. If any 
of its Pros Islons were suMbsequ nelly to vo into operation, 
this was because the Act approved March 3, 1883, de- 
clared the law to be that upon and after a later day 
such provisions should be effective in their operation 
upon persons, property and rights ; and those portions 
of the act to which no later day Wits As) eincally AS- 
signed became Luperative in their mandates, to citizen 
and official, eo tnstanti bry the affixing of the President's 
signature. 

Giardner vs. Collector, 6 Wall... 506. 


As the Constitution makes this final signature the 
detinitive beginning of a law, it would seem that an er- 
pre SS declaration would be Hecessary to le fer the prac- 
tical operation of ANY of its Provisions ; that the con- 
stitutional effect of executive approval could not be, 
pro fe m pore, nullitied yy any conjectural inference from 
il hypothetical ceneral uniform scheme or design, attrib- 
uted Li ite ndo to the Legislature. 

No such uniform scheme as is supposed appears from 
the several sections or general tenor of the act in ques- 
tion. 

The Act, Sec. 1, in its opening sentence, declares 


as that the LAxXes herein specified imposed by the laws 
now (March o, LSS35) il} force, be ana the Suine are 
hereby repealed, as hereinafter provided, namely, on 
capital and deposits, ete., except such taxes as are now 
due and payable”; and on and after the first day of 
July, LSS5, the Stalmp-tanr on bank checks, etc., and the 
tax por matches, etc., imposed by Schedule A, sec. 
3437. 
should be allowed upon articles of that schedule on and 
after July 1. ISS3, but that on and after J/ay /7, 7882, 


matches (and no other of the articles enumerated in 


Rev. Sts.; with two provisoes, that no drawback 


Schedule A) 1nhit\ be removed by the manutacturers 
from their factories to their warehouses without affix- 
Ing Stalnps. (22 Stats. 455. 

The second section fixes the annual tax upon to- 
bacco dealers, wholesal and retail, on and after May 
Ist., IS83. (Shad. 

The third section declares that ‘ Aereafler” (to wit, 
after Mech. 3, 1885) the special tax of a dealer im to 
baceo shall not be required of any farmer,” ete: (22 
Stats. 459 top.) 

Can there he any doubt that a farmer who desired to 
deal out tobacco supplies to his hands by tween March 
3, 1883, and May 1, 1883, could do so without payment 
of ney bax ; although, other persons engaving in the 
sale of tobacco betwee n those dates would have to pay 
the higher tax, until the first day of May arrived. 

Sec. 4 reduces, “On and after May Ist, 1883,” the 
tax upon snuff, smoking-tobacco and cigars ; (22 Sts. 
480); while Section » declares : That from and afl 4 the 
passage of this act” every manufacturer of tobacco or 
snuff shall affix to every package thereof a specified 
label and notice. (/4+/.) 

Here end the internal revenue provisions. 

The sixth section declares “that on and after the 
first of July, 1883 the following sections shall con- 
stitute and be a substitute for title thirty -three of the’ 
Revised Statutes of the United States.” (/4.) 


fh 


Knough has been said as to this phraseology in the 
previous division of this brief answering the Attorney- 
General’s contention. 

The seventh section to which the present controversy 
relates, declares that Sections 2907 and 2908 of the 
Revised Statutes, aud Section 14 of the Act of June 22d, 
(S74, are hereby repealed, and hereafter “none of the 
charges imposed by said sections,” or any other pro- 
visions of existing law “shall be estimated in the 
process of levying duties. (/b. 523.) 

The repeal is “ hereby ”’;—by and concurrently with 
the signing of the act. The “ hereafter’ must be after 
that signing ; the “existing” law that which only ceases 
to exist when the presidential signature caused the Act 
of March 3, 1883, to supersede it. 

Would there not be as much propriety in taxing a 
farmer for supplying his hands with tobacco between 
March 3 and May 1, 1883, as in assessing the charges 
upon an importer between March 3 and July 1, 1883 ? 

It will be observed that Section 7 of the Act of 
March 3, 1885, immediately and absolutely repeals 
Sections 2907 and 2908 (Title XXXIV.): of the 
Revision, and the Moiety Act, and ‘ hereafter” none 
of the charges imposed by any “ provisions of existing 
law” shall be estimated, ete.:—while the eighth section 
of this Act of March 3, 1883, amends R. S. Section 
2841, so that it shall after July 1, 1883, be as there 
recited. 

Thus, Sections 2907 S are repeated 20 instanti, and 
never exist again; while Section 2841 continues to exist. 
and is only amended in Futuro, 

The only substantial difference between the oath ad- 
ministered before and after this date was in the omis- 
sion of the phrase relating to ‘charges,’ which had 
ceased to be dutiable. Certain other verbal changes 
were incidentally introduced, to make it clear that the 
character of the new basis of assessment vs fo goods 
themselves remained unchanged ; that the market value 


or cost to be ascertains dl meant such value or cost (of 
the goods) in the condition in) which they were unported 

which was also the element considered before the 
amendment. The reason for the postponement of the 
administration of the oaths formulated yy this Act of 
1883 is obvious, and concerns a ministerial difficulty. 
The intention to wipe out instanter all laws imposing 
duties upon charges could be carried out by the ap- 
praisers, in making their computations, upon the very 
day the law was approved, precisely as well as at any 
later date ; while the custom- houses of the country were 
fully stocked with the old form of oaths, and could have 
none of the hew ; and all Incoming Involces would be 
based upon the old requirements. The chief thing 
the immediate abolition of charges, like the instant 
abolition of the internal-tax upon bank capital and de- 
posits—being accomplished, the mimor matter of chang- 
Ing the mere form of oath could be postponed convehl- 
iently until blanks could be furnished, inasmuch as the 
old form contained nothing contradictory to the hew. 
That is, the invoices then filled would state the charges 
though these would no longer be dutiable ; and it would 
be better to require the Importer to continue to indi- 
cate them for three or four months after ceasing to pay 
duty upon them, than to require the Custom-officers of 
a port like New York to administer oaths of which 
there were no blank forms in the Custom House; but it 
would hardly be deemed advisable to retain a tax ad- 
judged unnecessary, oppressive to the merchant and 
vexatious to the customs-officer, simply upon a ques- 
tion of stationery ; though, in the mere administration 
of oaths, this was a serious difficulty. 

Section 9 evidently was designed to apply a present 
remedy to an evil equally likely to arise under the 
former legislation and this act ; 7. e., the non-existence 
of any open “ market value” of goods of a character 
manufactured abroad solely for consignment to persons 
in this country. 


s 


Section 10 places soos in the public stores ** on the 
day and year when this act shall go into effect ~ upon 
the same footing as those imported upon that day. 

The use of this language is significant. The day 
when the act would go into effect by presidential ‘p)- 
proval was uncertain; yet the duty upon bonded goods 
IS to be affected by that act of approval, and not by the 
arrival of a fixed date, like the first day of July. And 
it must be recollected that ¢¢ was only as to this matter 
of charges that the act created an tmmediate change of 
the duty to be paid ; so this phraseology of Section 10 
would have been inappropriate had not this change 
been incidental to and concurrent with the approval of 
the act. 7 


ITI. 


The contemporaneous construction given by the 
Treasury Department to this act is shown by the ap- 
pendix to the brief of Messrs. Hartley WV Coleman. 

Another recent decision as to the effect to be given 
such construction Is 

U.S. vs. Johnston, 124 U. S., 253. 


IV. 


++ 


ut, if the question were one of doubt, the doubt 

would be resolved in favor of the importer,” ete. 
Hartranft vs. Weigmann, 121 /d., 616 top, 

and its numerous citations. 


In the present statute, certain provisions indisput- 
ably took immediate effect, March 3, 1883. 


% 


The most that can be contended as to Section 7 is 
that certain reasons can be suggested which, if they 
had occurred to Congress, might have induced the as- 
signment of the date of July 1, 1883. to that section— 
and might no?. 

No “ expressed intention of Congress” was requisite 
for Section 7 to take effect March 3, 1883: it would be 
for it to do so at any later date. 

As was observed by Se_porne, L. C., in Manic. Bldg. 
Soc. vs. Kent ;- 


‘“ It is never very safe ground, in the construction of 
a statute, to give weight to views of its policy, which 
are themselves ope nto doubt and controversy.” 4 App. 
Cas. 273. 

“ We ought to find out the meaning of a word from 
the section itself. anc if we Can do that, we need not 
have recourse to the use of the same word in the other 
sections of the acts.” Spencer vs. Metrop. Bd. 22 Ch. 
Div. 162. 


If this be SO, where a word is repeatedly used in, dif- 
ferent sections, a fortiori does the principle apply to 
a word (like ‘ hereafter’ in the See. 7) employed only 
in one of the sections. 


“We ought not to restrict a section in An Act of Par- 
hament by the preamble Or de neral puree w of the act, 
where the section is not inconsistent with the spirit of 
the act.” 

Sutton vs. Sutton, 22 Ch. Div. 511, JESSEL, 
M. R. 


In the same case, another Justice (COTTON, L.. J.) ob- 


served _—— 


“ T think the true principle of construing Acts of Par- 
liament, and other documents, is to see what is the fair 
and reasonable construction of the words themselves, 
and to apply them accordingly ; and if Parliament has 
used language which does not express what the inten- 
tion was, it is the duty of Parliament to amend it. I 
think the courts bring themselves into great difficulties 
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when they attempt fo alter the far he Ling of a clause 
inan act of Parhament, and thus to frame what, in 
their view, wou/d have been a better enactment.” 22 Ch. 
Div. 518. 


In the present instance, there is no claim that the 
ordinary sense of the explicit language of this Section 
7, giving it immediate effect, is contrary to the general 
purview of the act; but that another section, with 
which See 7 has nO HECESSATY connection, Is to become 
operative at a later, fixed date. 

Kpwin B. SMITH, 
Of Counsel for litigants, in cases in this and 
the Cireuit Courts, having an interest in 


the question. 
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FREDERICK MULLER ET AL., &C., VS. ANTHONY B. NORTON ET AL. 1 


In the United States Cireuit Court for the Fifth Judicial 
Circuit and Northern District of Texas, Holding Sessions 
at Dallas. 


Be it remembered that at a regular term of the United States 
circuit court for the fifth judicial circuit and northern district of 
Texas, begun and held at Dallas for the December term, A. D. 1883, 
to wit, on the first Monday, it being the 3rd day, of December, A. D. 
1885, when and where, among others, the following proceedings 
were had, to wit: 


Unitep STATES OF AMERICA, 
Dallas County, State of Texas: 


In the Circuit Court of the United States for Northern District of 
the State of Texas, at Dallas, Dallas County, Texas. 


To the hon. judge of said court: 

The petition of Frederick Muller and Adolph Jacobs, assignees 
of Louis Goldsal & Co., both of whom are citizens of the State of 
Texas, and reside in Grayson county, in said State of Texas, which 
county is in this district, complaining of Anthony B. Norton and 
Antoin Joseph Gouffe, both of whom are citizens of the State of 
Texas, and reside in Dallas county, in said State of Texas, and John 
Wesley Hedrick, who is a citizen of the State of Texas, and resides 
in Parker county, in said State of Texas. Defendants respectfully 
shows unto your honor that the said Anthony B. Norton was, on 
the 6th day of March, A. D. 1882, and for about three months there- 
after, the duly appointed, qualified, and acting marshal of the 
United States for the northern district of the State of Texas: that 
on the 2nd day of April, 1879, the said Anthony Bb. Norton was 
appointed by the President of the United States of America to the 
said office of marshal for the said northern district of the State of 
Texas; that the said Anthony B. Norton qualified as such marshal, 
and on the 24th day of December, 1881, he, the said Anthony B. 
Norton, with the two defendants, Antoine Joseph Gouffe and John 

W esley Hedrick, as his sureties, executed and delivered to 
2 the proper authorities his official bond, whereby the said de- 

fendants, Authony B. Norton, Antoine Joseph Gouffe, and 
John Wesley Hedrick, bound themselves with the ( Inited States of 
America in the sum of twenty thousand dollars, lawful money of 
the said United States of America; for which payment, well and 
truly to be made, they bound themselves, their heirs, executors. and 
administrators, jointly and severally. Signed with their hands and 
sealed with their seal- on the said 24th day of December, 1881. 
The condition of the said obligation is such that whereas the Presi- 
dent of the United States hath, pursuant to law, appointed the said 
Anthony B. Norton to be marshal of the United States in and for 
the northern district of the State of Texas; to have and to hold the 
sane, with all the rights, privileges, and emoluments thereunto 
lawfully appertaining, for four years from the 2nd day of April, 
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1879, unless sooner removed therefrom: Now if the said Anthony 
B. Norton, by himself and by his deputy, shall faithfully perform 
all the duties of the said office of marshal, then this obligation to 
be void ; otherwise to remain in full force and effect. A copy of 
said bond is hereto attached, marked Exhibit “A,” and made a part 
of this petition; that on the said 24th day of December, 1881, the 
said bond was approved by Andrew P. McCormick, United States 
judge in and for the northern district of the State of Texas, which 
approval was endorsed on said bond, signed by said judge officially, 
and appears upon the copy of the same, which is herewith filed, 
marked “ Exhibit A,” as before alleged, and is here referred to and 
made a part of this petition. 
3 Plaintiffs further state that on the 3rd day of March, 1882, 
Louis Goldsal & Benjamin Hassberg were doing business in 
Denison, Grayson county, Texas, under the firm name of Louis 
Goldsal & Co., and that the said Louis Goldsal & Benjamin Hass- 
berg was [were], on the s’d 3rd day of March, 1882, engaged it. the 
inercantile business in the city of Denison, Grayson county, Texas, 
and was [were] the owner-, in their firm name of Louis Goldsal & 
Co., of and had in their stock, in said Denison, Grayson county, 
Texas, and was [were] in the peac-able possession of the goods, wares, 
and merchandise as shown in the itemized bill of particulars, num- 
bering page- 1 to 84, herewith filed, marked Exhibit “ B.” and made 
a part of this petition; that while in such possession the said Louis 
Goldsal and Benjamin Hassberg made, on the 3rd day of March, 
1882, a deed of assignment to your petitioners, as assignees, for the 
benefit of all of their creditors that would legally consent to accept 
their proportional share of the property and effects and discharge 
the said Louis Goldsal & Co. from their respective claims and no 
others, conveying to your petitioners, as assignees, all of said goods, 
wares, and merchandise as mentioned in Exhibit “ B.” hereto at- 
tached and madea part hereof, and all property of every kind owned 
by them or either of them, individually or as a firm, either real, per- 
sonal, or mixed, except such property as is exempt from execution 
by the laws of the State of Texas and no other, and to take posses- 
session at once of all-+the property above mentioned and convert the 
same into cash as soon and upon the best terms possible for 
a the best interest of the creditors of said Louis Goldsal & Co., 
and execute and deliver all necessary conveyances therefor to 
the purchasers, and to collect such of the claims due said Louis 
Goldsal & Co. or either member of the said firm of Louis Goldsal & 
Co., and to bring and prosecute such suits therefor as may be neces- 
sary, and to execute and deliver all proper receipts, releases, and dis- 
charges to the debtors of said Louis Goldsal & Co. on the payment 
of said claims, and to do and perform each and every act and thing 
necessary for your petitioners to do about the premises for the lawful 
administration of the trust, and to pay the proceeds of said prop- 
erty to such of the creditors as shall consent to accept their propor- 
tional share of said proceeds and discharge the said Louis Goldsal 
& Co. from their respective claims, first paying the expenses of ad- 
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ministering the trust and a reasonable compensation to your peti- 
tioners for their services in executing said trust. 

Your petitioners further state that the “ Exhibit B” mentioned 
in said deed of assignment as being attached thereto contains a full 
and true account of the names and residences of all of the creditors 
of said Louis Goldsal & Co., the sum owing to each, and the nature 
of the demand, as well as a statement of their respective causes & 
consideration of said indebtedness, and all existing judgments, 
- mortgages, or other securities for the payment of such debts, and 
said assignees should give bond as required by law, which said deed 
of assignment, with the “exhibits” attached thereto, are hereto at- 
tached, marked “ Exhibit C,” and and made a part of this petition. 

Your petitioners further state that the judge of the county 

5 court of Grayson county, Texas, did, on the 3rd day of March, 
1882, fix the amount of bond for your petitioners to give 
before they could enter upon the duties under said deed of assign- 
ment at $29,000.00, and that your petitioners did, on the said 3rd day 
of March, 1882, execute and deliver to the State of Texas this bond 
for twenty-nine thousand dollars, the same being the amount fixed 
by the judge of the county court of Grayson county, Tex., condi- 
tioned that vour petitioners would faithfully discharge tipeir duties 
as such assignees, and that they would make proportional distribu- 
tion of the net proceeds of said estate among the creditors entitled 
thereto, which was made payable to the State of Texas and was filed 
with the clerk of the county court of Grayson Co., State of Texas, 
with Edward Perry & L. Eppstein as sureties, which said bond was 
approved by said judge of the county court of Grayson county, 
Texas, and that your petitioners, on said 5rd day of May thereafter, 
accepted the said trust and filed the deed of assignment as aforesaid, 
and bond, and entered upon the duties under said deed of assign- 
ment: and that your petitioners did, on the 3rd day of March, 1882, 
take possession of said goods, wares, and merchandise, as mentioned 
in said “ Exhibit B,” hereto attached, under said deed of assign- 
ment, and was under said deed of assignment, on the 5th day of 
March, 1882, in the peac-able possession of said goods, wares, and 
merchandise as mentioned in said Exhibit B, hereto attached; that 
while in such possession the said defendant, Anthony B. Norton, as 
such marshal of the United States for the northern district of 

6 Texas, acting by and through his deputy, John Beuce, did, 
on the 5th day of March, 1882, in said Grayson county, 

<—e_ Texas, wrongfully and illegally levy upon and take from the pos- 
session of petitioners into his possession the said goods, wares, and 
merchandise set forth and itemized in said Exhibit B, and con- 

verted the same to his own use; that the said levy on said goods 

| was made as aforesaid by virtue of five writs of attachment issued 
out of the United States circuit court for the northern district of 
Texas, at Dallas, one at the suit of H. B. Claflin & Co., No. 253, vs. 

Louis Goldsal & Co., and one at the suit of Bates, Reed & Cooley vs. 
Louis Goldsal & Co., No. 254, and one at the suit of Mack, Stadler i 
& Co. vs. Louis Goldsal & Co., No. 255, and one at the suit of Keith | 
“>. Bros. vs. Louis Goldsal & Co., No. 256, and one at the suit of L. ; 
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Levenson & Co. vs. Louis Goldsal & Co., No. 257; and the said goods 
were levied upon by the said defendant Norton, by lis said deputy, 
as the property of the said Louis Goldsal & Co., but your petitioner- 
allege that said Louis Goldsal & Co. had no interest or property in 
said goods at the date of said levy, but petitioners allege that all of 
the goods so levied upon as aforesaid by the defendant Norton was at 
the date of said levy and is [are] now the property of your petitioners 
in trust for the creditors of Louis Goldsal & Co., as aforesaid. The 
said writs of attachment are in the hands or possession of 
the defendant Norton, and he is hereby notified to produce 
the same on the trial of this cause or secondary evidence 
will be introduced to prove the contents of the same. Your peti- 
tioners further state that the goods so levied upon as aforesaid were 
; reasonable worth, in Denison, Grayson county, Texas, the 
7 amount set opposite each article, respectively, as shown by 

said “ Exhibit B,” and amounting in the aggregate to the 
sum of thirty-four thousand two hundred & eleven 735 ($384,211.2 
dollars; that by reason of the said wrongful and illegal acts of the 
said defendant Norton your petitioners have been damaged in the 
sum of thirty-four thousand two hundred & eleven 3; dollars. 
Wherefore they sue and pray for citation, and on final hearing pray 
for judgment against the said Anthony b. Norton and his said sure- 
ties on his official bond, to wit, Antoine Joseph Gouffe and John 
Wesley Hedrick, for the said sum of twenty thousand dollars, and 
for judgment against Anthony Bb. Norton for fourteen thousand two 
hundred & eleven ,;*,5; dollars, with interest, for all costs, and for 
general relief. 

(Signed) W. BB. & G.G. WRIGHT & 

RANDELL & BRO., 
Attys for PV fs. 


(E ndorsed :) No. 349. Cir. c’t. Frederick Muller, Adolph Jacobs, 
ass’n’s, &e., vs. re B. Norton et al. Original petition. Filed Nov. 
25,1882. A.J. Houston, clerk. Wright and Wright. 
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Know all men by these presents that we, Anthony B. Norton, 
Antoine Joseph Gouffe, and John W esley Hedrick, of the town of 
Dallas, county of Dallas, and the town of Weatherford, in county 
of Parker, ‘Texas, are held and firmly bound unto the U nited States 
of America in the sum of twenty thousand dollars, lawful money 
of the said United States, to be paid to the said United States; for 
which payment, well and truly to be made, we bind ourselves, our 
heirs, executors, and administrators, jointly and sevet rally, firmly by 
these presents. ee 


Signed with our hands and sealed with our seals this 24th day of 


December, 1881. 

The conditions of the above obligation is such: Whereas the 
President of the United States hath, pursuant to law, appointed the 
said Anthony B. Norton to be marshal of the United States for the 
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northern district of Texas, to have and to hold the same, with all the 
rights, privileges, and emoluments thereunto lawfully appertaining, 
for four years from the second day of April, 1879, unless sooner re- 
moved therefrom, as by a commission to him, bearing date the 2nd 
day of April, 1879, more fully appears: Now, if the said Anthony B. 
Norton, by himself and by his deputies, shall faithfully perform all 
the duties of the said office of marshal, then this obligation to be 
vold; otherwise to remain in full force and virtue. 


EA (Signed) ANTHONY B NORTON. 
(Signed) ANTOINE JOSEPH GOUFFE. 
(Signed) JOHN WESLEY HEDRICK. 
) Unitrep STATES OF reneged 
Northern District of Texas. 


Be it remembered that on this 24th day of December, A. D. 1881, 

personally came before me Anthony B. Norton, Antoine Joseph 

_ Gouffe, and John Wesley Hedrick and severally acknowledged that 

they executed the foregoing bond, and I certify that they are the 
same persons described in and who executed the said bond. 


(Signed) A. P. McCORMICK, 
U. 8. Dist. Judge, Northern Dist. of Texas. 


- Unitep States OF AMERICA, | 
Northern Dist. of Texas. | 


Antoine Joseph Gouffe and John Wesley Hedrick, being duly 
sworn, depose and say, each for himself, that he is a resident and free- 
holder in the State of and northern district of Texas, and is worth 
the sum of ten thousand dollars over and above all his debts and 
liabilities and exemptions. 


(Signed) ANTOINE JOSEPH GOUFFE. 
(Signed) JOHN WESLEY HEDRICK. 


Subscribed and sworn to this 24th day of December, A. D. 1881. 
(Signed) A. P. McCORMICK, 
U. S. District Judge, N. D. of Texas. 


fi Approved Dec. 24th, 1881. 


(Signed) ANDREW P. McCORMICK, 
U.S. Dist. Judge, Northern Dist. of Texas. 


10 (Endorsed:) No. 349. Frederick Muller and Adolph 
Jacobs, assignees, vs. A. B. Norton et al. Exhibit“A.” Filed 
Nov. 25, 1882. A.J. Houston, elerk. W. B. & G. G. Wright. 
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THE STaTE OF Texas, | 
County of Grayson. ff 


Know all men by these presents that we, Louis Goldsal and Ben- 
jamin Hassberg, doing business as merchants in Denison, Grayson 
county, Texas, under the firm name and style of “ Louis Goldsal & 
Co.,” for and in consideration of the sum of one dollar, to us in hand 
paid by Fred. Muller and A. Jacobs, of same place, the receipt of 
which is hereby acknowledged, and for the further purposes and 
considerations hereinafter stated, have this day assigned, bargained, 
sold,and conveyed, and by these presents do assign, bargain, sell, 
and convey, unto the said Fred. Muiler and A. Jacobs all the prop- 
erty of every kind owned by us or either of us, individually or as a 
firm, either real, personal, or mixed, said property consisting of our 
stock of merchandise situated in our place of business known as Nos. 
204 & 206, south side, Main street, in Denison, Texas, being composed 
of dry goods, clothing, boots, shoes, hats, caps, trunks, valises, gents’ 
furnishing goods, show-cases, book ace’ts, &c., worth about twenty- 
seyen thousand dollars, and all other property owned by us or either 
of us not herein mentioned, except such of our or either of our prop- 
erty as is exempt from execution by the laws of the State of Texas 
and no other; to have and to hold unto them, the said Fred. Muller 
and A. Jacobs, their assigns and successors, forever. This convey- 

ance is made, however, for the following purposes, to wit: 
61 We, the said Louis Goldsal and Benjamin Hassberg, doing 
business as aforesaid under the firm name of “ Louis Goldsal 
& Co.,” are insolvent, being indebted beyond what we or either of 
us are able to pay, and desire to secure a just and proper distribu- 
tion of our and each of our property among our creditors, and this 
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assignment is made in trust to the said Fred. Muller and A. Jacobs 
for the benefit of such of our creditors only as will consent to accept 
their proportional share of our estate and discharge us from their re- 
spective claims; and for said purpose the said Fred. Muller and 
A. Jacobs are hereby authorized and directed to take possession at 
once of all the property above conveyed and convert the same into 
cash as soon and upon the best terms possible for the best interest 
of our creditors, and execute and deliver all necessary conveyances 
therefor to the purchasers, and to collect such of the claims due us 
or either of us as are collectible, and to bring and prosecute such 
suits therefor as may be necessary, and to execute and deliver all 
proper receipts, releases, and discharges to our said debtors on the 
payment of said claims, and to do and perform each and every act 
and thing whatsoever requisite, necessary, and proper for them to 
do in and about the premises for the proper and lawful administra- 
tion of this trust in accordance with the law; and the said Fred. 
Muller and A. Jacobs shall pay the proceeds of our said property, 
according to law, to each of our creditors as shall legally consent to 
accept their proportional share of our estates, property, and effects 

as aforesaid, and discharge us from their respective claims, ° 
62 and no others, he first paying the expenses of administering 

this trust and a reasonable compensation to himself for his 
services. The schedule hereto attached, marked “ Exhibit A,” con- 
tains a full and true account of the names and residences of all our 
creditors, the sum owing to each, and the nature of the demand, as 
well as a statement of their respective causes and considerations of 
said indebtedness and all existing judgments, mortgages, or other 
securities for the payment of such debts. Our said assignees are 
hereby required to give bond according to law. Witness our hands 
this the 3rd day of March, A. D. 1882. 


(Signed) LOUIS GOLDSAL. 
(Signed) BENJAMIN HASSBERG. 


THe STATE OF os 
County of Grayson. 


Before me, the undersigned authority, this day personally ap- 

ared Louis Goldsal and Benjamin Hassberg, to me well known to 
be the persons whose names are subscribed to the foregoing instru- 
ment, and acknowledged to me that they had made, executed, and 
delivered the same for the purposes and considerations therein ex- 
pressed. 


In testimony of which I have hereunto affixed my official signa- 
ture and seal of office this the 3rd day of March, A. D. 1882. 
[SEAL. ] (Signed) H. TONE, 

Notary Public, Grayson County, Texas. 
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63 THE STATE or Texas, | 
County of Grayson. | 


Before the undersigned authority this day personally appeared 
Louis Goldsal and Benj. Hassberg, who, being duly sworn, on 
oath say that the inventory and list of creditors, claims, &e., which 
follows and is stated below is in all respects just and true according 
to the best of their knowledge and belief. 


(Signed) LOUIS GOLDSAL. 
(Signed) BENJAMIN HASSBERG. 


Sworn to and subscribed before me this March Srd, 1882, and 
to certify which I have hereunto set my official signature and seal 
of office, at Denison, Texas, on the date aforesaid. 


[ SEAL. | (Signed) H. TONE, 
Notary Public for Grayson County, Texas. 
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65 (Endorsed :) No. 349. Louis Goldsal & Co. to F. Muller & 

A. Jacobs. Assignment. Filed March 3rd, 1882, at 3.25 
o'clock p. m., and recorded in vol. 51, on pages 376, 377, 378, Gray- 
son county records. G. A. Dickeman, clerk. Exhibit “C.” Filed 
Nov. 25, 1882. A.J. Houston, clerk. 


In the U.S. C. C., at Dallas. Dec. Term, 1883. 


Mutter & JACOBS. 
v8. No. 349. 
A. B. Norton et als. 


Now come the defendants in the above-entitled cause and, by 
leave of the court, file their first amended original answer, amend- 
ing their answer filed June the Sth, 1883, and say: 

The plaintiffs’ petition herein is not sufficient in law, and that the 
matters and things as therein stated disclose no cause of action 
against defendants or either of them. Wherefore defendants pray 
the judgment of the court. 

(Signed) CRAWFORD & CRAWFORD, 
Att’ys for Defendants. 


And for special exception to said petition defendants say that the 
way 9 alleges that plaintiffs claim title to the goods alleged to 
ave been levied upon by virtue of the various writs of attachment 
mentioned in said petition under a deed of assignment made by 
L. Goldsall & B. Hassberg, who were partners trading under the 
firm name of Louis Goldsall & Co. Said deed of assignment is filed 
with said petition and made part thereof. Defendants say that said 
deed of assignment is void upon its face for the following rea- 

sons: 
66 Ist. Said deed requires all the creditors of L. Goldsall & 
Co. to release their debts against said firm as a condition 
precedent to receiving any benefits or dividends from the proceeds 
of the assigned property, and the assignment is made for the benefit 
of such creditors only as will release their claims and demands 
against the said L. Goldsall & Co. 

2nd. Said deed is not made in conformity to the laws of this 
State regulating assignments for the benefit of creditors, in this, 
said assignment is made to two assignees, whereas but one assignee 
is authorized by the statute. 

3d. Said deed of assignment is in other respect: in contravention 
of the law and is void. 

_ (Signed) CRAWFORD & CRAWFORD, 
Att’ys for Defend'ts. 


And, answering, defendants deny all and singular the allegations 
in plaintiffs’ petition contained and demand proof. 


(Signed) CRAWFORD & CRAWFORD. 


And, answering specially, defendants say that said deed of assign- 
ment was made by said Goldsall & Hassberg for the purpose of 


64 FREDERICK MULLER ET AL., &¢., VS. 


hindering and delaying and defrauding the creditors of said Gold- 
sall & Co., and particularly the creditors named in said petition as 
having levied attachments upon said property. 
Defendants say that said firm of L. Goldsall & Co., at the date of 
the execution of said assignment, to wit, March 3, 1882, were not 
insolvent nor in contemplation of insolvency, but were well 
67 able to pay all their just, fair, and honest debts. 

Defendants say that some of the debts mentioned in the 
schedule attached to said assignment are fictitious and fraudulent 
and are placed in said schedule for the purpose of defrauding the 
bona fide creditors of said firm. Defendants further say that said 
firm was uot indebted to Mrs. Sarah Goldsall in any amount what- 
ever, while said schedule mentions her as a creditor for $13,725.00. 

Defendants further say that the plaintiff Jacobs is the son-in-law 
of said Mrs. Goldsall, and that the said L. Goldsall is related to her. 
Defendants further say that the said plaintiff Muller is mentioned 
in said schedule as a creditor of said firm. Wherefore defendants 
say that said deed of assignment is fraudulent and void. 

(Signed) CRAWFORD & CRAWFORD, 
Att’ys for Def'ts. 


(Endorsed :) No. 349. Muller & Jacobs vs. A. B. Norton et. als. 
Amended original answer. Filed Dec. 17, 1883. A.J. Houston, 
clerk. Crawford & Crawford. 


F. MuLuer and A. JAcops 
v8. No. 349. 


A. B. Nortow ed. al. 


This day came the parties, by their attorneys, and then came on 
to be heard the defendant’s exceptions to the plaintiff's petition, and 
the argument of counsel thereon being heard, it is the opinion of 

the court that the deed of assignment under which plaintiffs 
68 claim title is void, and that the law is for the defendants. It 

is therefore considered by the court that the defendants, A. 
B. Norton, J. W. Hedrick, and A. J. Gouffe, go hence without day, 
and that they recover of the plaintiffs, F. Muller & A. Jacobs, all 
their costs in this behalf expended, for which they may have their 
execution. 


In the Cireuit Court of the United States for the Northern District 
of the State of Texas, at Dallas. 


FREDERICK MuLLeR & ADOLPH JACOBS 
vs. No. 349. 
A. B. Norton et. al. 


Be it remembered that on the trial of the above-entitled cause the 
defendants filed a demurrer to plaintiffs’ cause of action as set out in 
the petition and exhibits, and on being heard by the court the same 
was sustained and a judgment was thereupon rendered in favor of 
the defendants against plaintiffs; to which ruling and action of 
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the court plaintiffs except and here tender this their bill of excep- 
tions and pray that the same be signed, sealed, and made a part of 
the record in this cause, which is done accordingly this January 
29th, 1884. 
(Signed) A. P. McCORMICK, 

U. 8. Dist. Judge. 


(Endorsed:) No. 549. Frederick Muller & Adolph Jacobs vs. A. 
B. Norton et.al. Bill of exceptions. Filed Jan’y 29, 1884. A. J. 
Houston, clerk, by H. P. Purnell, deputy. 


69 UNITED STATES OF AMERICA, 88: 


The President of the United States to the honorable judge of the 
circuit court of the United States for the northern district of the 
State of Texas, Greeting: 


Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said cireuit court, before you, 
between Frederick Muller and Adolph Jacobs, assignees of Goldsal 
and Company, plaintiffs, and Anthony b. Norton, Antonio Joseph 
Gouffe, and John Wesley Hedrick, defendants, a manifest error 
hath happened, to the great damage of the said plaintiffs, Frederick 
Muller and Adolph Jacobs, as by their complaint appears, we, bein 
willing that error, if any hath been, should be duly corrected aa 
full and speedy justice be done to the parties aforesaid in this behalf, 
do command you, if judgment be therein given, that then, under your 
seal, distinctly and openly, you send the record and proceedings 
aforesaid, with all things concerning the same, to the Supreme Court 
of the United States, together with this writ, so that you have the 
same at Washington on the second Monday of October next, in the 
said Supreme Court to be then and there held, that, the record and 
proceedings aforesaid being inspected, the said Supreme Court may 
cause further to be done therein to correct that error what of right 
and according to the laws and custom of the United States should 
be done. 


Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, this 16 day of January, in the year of our Lord 
one thousand eight hundred and eighty-six. 

(Signed) A. J. HOUSTON, 
Clerk of said Court. 


70 Allowed by— 
(Signed) A. P. McCORMICK, 
U.S. Dist. Judge for the Northern Dist. of Texas, who was 
sitting in the Circuit Court on tne trial of the case. 


(Endorsed:) No. 249. F. Muller and A. Jacobs vs. A. B. Norton 
etal. Writ of error. Filed Jan’y 11, 1886. A.J. Houston, clerk. 
The United States of America to Anthony B. Norton, Antoine 
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Joseph Gouffe, and John Wesley Hedrick, Greeting : 


You are hereby cited and admonished to be and appear at a 
Supreme Court of the United States, to be holden at Washington 
on the second Monday of October next, pursuant to a writ of error 
filed in the clerk’s office of the circuit court of the United States 
for the northern district of Texas, at Dallas, wherein Frederick Mul- 
ler and Adolph. Jacobs, assignees of Goldsal and Company, are 
plaintiffs in error and you are defendants in error, to show cause, if 
any there be, why the judgment rendered against the said plaintiff 
in error, as in the said writ of error mentioned, should not be cor- 
rected and why speedy justice should not be done to the parties in 
that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 

Supreme Court of the United States, and the seal of the said 
[skaL.] cireuit court, at the city of Dallas, Texas, this 16th day of 
January, in the year of our Lord one thousand eight hun- 
dred and eighty-six. 
(Signed) A. J. HOUSTON, 
Clerk Circuit Court, N. D. 7., at Dallas. 


71 (Endorsed :) No. 349. U.S. cireuit court, Dallas, Texas. 

Frederick Muller and Adolph Jacobs, assignees of Goldsal & 
Co., plaintiffs in error, vs. A. Bb. Norton, A. J. Gouffe, and J. W. 
Hedrick, defendants in error. Citation in error. We hereby accept 
service of the within citation and waive all legal process this 16th 
day of January, A. D. 1886. Crawford & Crawford, attorneys of 
record for defendanits in error. 


In the Circuit Court of the United States for the Northern District 
of Texas, at Dallas. 


’. Muntver and A. JAcoss 
VE. No. 349. 
A. B. Norton et al. 


Know all men by these presents that we, F. Muller and A. Jacobs, 
as principals, and Jas. H. Porter and 8S. T. Brown, as sureties, are 
held and firmly bound unto A. B. Norton, Antoine Joseph Gouffe, & 
John Wesley Hedrick in the full sum of five hundred dollars, to be 

aid to the said A. b. Norton, Antoine Joseph Gouffe, and John 
Wesley Hedrick, their certain attorney, executors, administrators, or 
assigns; to which payment, well and truly to be made, we bind our- 
selves, our heirs, executors, and administrators, jointly and severally, 
by these presents. Sealed with our seals and dated this 4th day of 
January, in the year of our Lord one thousand eight hundred and 
eighty-six. ] 

Whereas lately, at a term of the circuit court of the United States 
for the northern district of Texas, at Dallas, Texas, in a suit depend- 

ing In said court, as above entitled, between F. Muller and A. 
72 Jacobs, as_ plaintiffs, and A. B. Norton, Antoine Joseph 
Gouffe, and John Wesley Hedrick, as defendants, a judgment 


; 
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was rendered against the said F. Muller and A. Jacobs, and the said 
F. Muller and A. Jacobs having obtained a writ of error and filed 
a copy thereof in the clerk’s office of the said court to reverse the 
judgment in the aforesaid suit, and a citation, directed to the said A. 
B. Norton, Antoine Joseph Gouffe, and John Wesley Hedrick, citing 
and admonishing them to be and appear at a Supreme Court of the 
United States to be holden at Washington the 

Now, the condition of the above obligation is such that if the said 
F. Muller and A. Jacobs shall prosecute said writ of error to effect 
and answer all damages and costs if they fail to make their plea 
good, then the above obligation to be void ; else to remain in full 
force and virtue. 


el 
7 


(Signed) F. MULLER. SEAL. 
(Signed) A. JACOBS. SEAL. 
(Signed) JAS. H. PORTER. [seat. 
(Signed) S. T BROWN. SEAL. 


State oF Texas, County of Grayson : 


Personally appeared, this January 2nd, 1886, before the under- 
signed authority F. Muller, A. Jacobs, Jas. H. Porter, and 8S. T. Brown, 
well known to me to be the persons whose names are subscribed to the 
foregoing instrument, and acknowledged to me that they signed the 
foregoing instrument for the purposes and considerations therein 

mentioned. 
[SEAL. ] Witness my hand and ‘seal in testimony thereof this 
January 2nd, 1886. 
F. M. ADAMS, 
Notary Public, Grayson County, Texas. 


73 STATE OF TEXAS, | 
County of Grayson. | 


I, F. M. Adams, United States commissioner for northern district 
of Texas, do hereby certify that Jas. H. Porter and S. T. Brown, 
sureties on the foregoing instrument, both well known to me, are 
each worth five hundred dollars over and above liabilities and ex- 
emptions, and that the foregoing is a good bond. 

In testimony whereof witness my hand at Denison, Texas, this 
Jan’y 2nd, 1886. 

(Signed) F. M. ADAMS, 
United States Commissioner, Northern District of Texas. 


Approved : 
(Signed) A. P. McCORMICK, 
Dist. Judge. 


(Endorsed :) No. 349. F. Maller and A. Jacobs vs. A. B. Norton 
etal. Appeal bond. Filed Jan’y 11, 1886. A. J. Houston. 


74 I, A. J. Houston, clerk of the United States circuit court 
for the fifth circuit and northern district of Texas, at Dallas, 


MMR, 
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68 FREDERICK MULLER ET AL., &C., VS. ANTHONY B. NORTON ET AL. 

do hereby certify that the foregoing 73 pages contain a full, true, 
and correct transcript of the original petition, Exhibits “A,” “ B,” 
and “C” to the petition, the amended answer, the judgment, the 
billof exceptions, the writ of error, the citation in error, and the bond 
for writ of error as appears from the records and files in the case of 
Frederick Muller & A. Jacobs vs. A. B. Norton et al., No, 349 on the 

docket of said court. 

TheSeal of the U.S. Cir- In testimony whereof I hereunto affix 
cuit Court, Northern Dist. the seal of said court and the name of 
Texas, Dallas. the clerk thereof this 9th day of Septem- 

ber, A. D. 1886. 
A. J. HOUSTON, 
Clerk of said Court. 


Endorsed on cover: N. Texas C. C. U.S. No. 364. Frederick 
Muller and Adolph Jacobs, assignees of Goldsal & Company, plain- 
tiffs in error, vs. Anthony Bb. Norton, Antoine Joseph Gouffe, and 
John Wesley Hedrick. Filed September 25, 1886. 

' 


Er 


. 
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Supreme Court of the United States, 


v8. 


FREDERICK Mutter & ADoLpH Jacoss, Assignees, | 
No. 91. 
AntuHony B. Norton ef al. 


Now come the plaintiffs in error, by their counsel, and move the 
Court to amend the record in the above-entitled case by incorporat- 
ing therein the annexed certificates of the clerk of the circuit court 
for the northern district of Texas, dated Oct. 1, 1889; and they fur- 
ther move that said certificates be considered as part of said record. 

W. HALLETT PHILLIPS, 
For Plaintiffs in Error. 

October 21, 1889. 


I do hereby consent that the above-named certificates may be filed 
and considered as part of the record. 
JOHNS & McKNIGHT, 
For Defendants in Prror. 


[Endorsed:] Miller v. orton. Motion to amend the record. 


Tue Unitrep STaTes OF AMERICA, 
Northern District of Texas, Dallas, Texas : 


I, J. H. Finks, clerk of the circuit court of the United States within 
and for the said district and the fifth circuit, do hereby certify that 
in eause numbered 349 on the docket of said court, at Dallas, me 
wherein F. Muller and A. Jacobs are plaintiffs and A. B. Norton 
et al. are defendants, the final judgment was rendered by the court 
on Friday, January 25th, 1884, and was entered of record on that 
day, and that the failure to show the above facts in the transcript of 


_ the record was caused, I verily believe, by the inadvertence of the 


then clerk. 

In testimony whereof I have hereunto set my hand officially and 
caused the seal of said court to be hereto affixed, at Dallas, Set 
on this the first day of October, 1889. 

[The Seal of the U.S. Circuit Court, Northern Dist., Texas, Dallas. ] 
J. H. FINKS, 
Clerk of Said Court 
By CHAS. H. LEDNUM, Deputy 


Fripay, January 25th, 1884 


F. MuLuer and A. Jacozs 
vs. No. 342. 
A. B. Norton et al. 


This day came the — by their attorneys, and then came on 
to be heard the defendants’ exceptions to the plaintiffs’ petition, and 
the argument of counse! thereon being heard, it is the opinion of 
i—91 


the court that the deed of assignment under which plaintiffs claim 
title is void, and that the law is for the defendants. 

It is therefore considered by the court that the defendants, A. B. 
Norton, J. W. Hedrick, and A. J. Gouffe, yo hence without day, 
and that they recover of the plaintiffs, F. Muller and A. Jacobs, 
all their costs in this behalf expended, for which they may have 
their execution. 


In the United States Circuit Court for the Northern District of Texas, 
at Dallas. 


I, J. H. Finks, clerk of the United States circuit court for the 
northern cistrict of Texas, at Dallas, do hereby certify that the fore- 
going is a full, true, and correct transcript of the final judgment of 
the court as the same appears of record in Minute Book 2, page 399, 
of the records of said office in case No. 349,and styled F. Muller and 
A. Jacobs vs. A. B. Norton et al., all of which appears from the rec- 
ords of said court now in the clerk’s office. 

In testimony whereof I hereunto affix 
The Seal of the U.S. Cir- the seal of said court, at Dallas, Texas, 
cuit Court, Northern and sign the name of the clerk thereof 

Dist. Texas, Dallas. this 17th day of Octo., A. D. 1889. 

J. H. FINKS, 
Clerk of Said Circuit Court, 


By — ' 
Deputy Clerk. 


| Endorsed:] No. 91. Miller v. Norton. Motion to amend record. 
Certificates of clerk cir. c’t, Texas. 

[Endorsed:] No. 349. United States cireuit court, northern dis- 
trict of Texas, at Dallas. F. Muller and A. Jacobs versus A. B. Nor- 
ton etal. Certified copy of final judgment for —. Fee, 
$0.75. 

[Endorsed:] Supreme Court U.S. 1889, October term. No. 91. 
Frederick Muller et a/., pl’ffs in error, vs. Anthony B. Norton et al. 
Motion and consent of counsel and addition to record. 

[Stamped :] Office Supreme Court U. S. Filed Oct. 21, 1889, 
James H. McKenney, clerk. 


In the Supreme Court of the United States. 


FRED. MULLER and A. JACOBS, | 
Plaintiffs in Error, | 


re, 


A. B. NORTON et al, 


Defendant in Frror. 


BRIEF OF PLAINTIFFS IN ERROR. 


Error from the Circuit Court of the United States 
for the Northern Judicial District of the 
State of Texas, at Dallas, Texas. 


ance seme 


STATEMENT OF THE CASE. 

On the 3d day of March, 1882, Louis Goldsoll and B., 
Hassberg, who were partners trading under the name of Louis 
Goldsoll & Co. as merchants, residing and doing business in 
the city of Denison, Grayson county, Texas, being largely 
indebted and contemplating insolvency, made an assignment 
in writing, to Plaintiffs in Error, as assignees. Said deed of 


assignment reads as follows : 


COPY ASSIGNMENT. 

“EXHIBIT C.” 
THE STATE OF TEXAS, | 

County of Grayson, { Know all men by these presents, 
that we, Louis Goldsoll and Benjamin Hassberg, doing business 
as merctants in Venison, Grayson county, ‘Texas, under the 
firm name and style of Louis Goldsoll & Co., for and in consid- 
eration of the sum of one dollar to us in hand paid by Fred. 
Mullerand A. Jacobs of same place, the receipt of which is 
hereby acknowledged and for the further purpose and con- 
sideration hereinafter stated, have this day assigned, bargained, 
and sold and conveyed and by these presents, do assign, bar- 
gain, sell and convey unto the said Fred. Muller and A. Ja- 
cobs, all the property of every kind owned by us or either of 
us individually or as a firm, either real, personal or mixed; 
said property consisting of our stock of merchandise situated 
in our place of business known as Nos. 204 and 206 South 
Side Main street, in Denison, Texas, being composed .of dry 
goods, clothing, boots, shocs, hats, caps, trunks, valises, gent’s 
furnishing goods, show cases, book accounts, ete., worth about 
twenty-seven thousand dollars, and all other property owned 
by us or either of us not herein mentioned, except such of 
our or either of our property as is exempt from execution by 
the law of the State of ‘Texas, and no other. To have and to 
hold unto them, the said Fred. Muller and A. Jacobs, their as- 
signs and successors forever. This conveyance is made, how- 
ever, for the following purposes, to-wit: We, the said Louis 
(Groldsall and Benjamin Hassberg, doing business as aforesaid, 
under the firm name of Louis Goldsoll & Co., are insolvent, be- 
ing indebted beyond what we or either of us are able to pay 
and desire to secure a just and proper distribution of our and 


each of our property among our creditors, and this assignment 


or oe 


é 


is made in trust to the said Fred. Mullerand A. Jacobs for the 
benefit of such of our creditors only as will consent to accept 
their proportional share of our estate, and discharge us from 
their respective claims, and for said purpose the said Fred. 
Muller and A. Jacobs are hereby authorized and directed to 
take possession at once of a// the property above conveyed and 
convert the same intocash as soon and upon the best 
ferms possible for the best interest of our cred- 
store, and execute and deliver all necessary conveyan- 
ces therefor tothe purchasers and to collect such of the 
claims due us or either of us as are collectible and to bring 
prosecute such suits therefor as may be necessary, and to ex- 
ecute and deliver all proper receipts, releases and discharges to 
our suid debtors on the payment of said c'aims, and to do and 
perform each and every act and thing whatsoever requisite, 
necessary and proper for them to do in and about the prem- 
ises for the proper and lawful administration of this trust in 


accordance with the law, and the said Fred. Muller and A, 


Jacobs shall pay the proceeds of our said property according 


to law to such of our creditorsas shall legally consent to ac- 
cept this proportional share of our estate, property and effects as 
aforesaid; and discharge us from this respective claim, and no 


others, he first paying the expenses of administering this trust 
anda resonable compensation to himself for his services. 

The schedule hereto attached, marked ‘‘Exhibit A.;” con- 
tains a full and true account of the names and residences of 
all our creditors, the sum owing toeachand the nature of the 
demand as well as a statementof their cause and considera- 
tion of said indebtedness, and al! existing judgments, mort- 


gages or other securities for the payment of such debts. Our 


sails 


said assignees are hereby required to give bond according to 
law. 
Witness our hand this the 3d day of March, A. D. 1882. 
Louis GOLDSOLL. 
BENJAMIN HASSBERG. 
THe STATE OF TEXAS, } 

County of Grayson. { Before the undersigned author- 
ity this day personally appeared Louis Goldsoll and Benjamin 
Hassberg, to me well known to be the persons whose names are 
subscribed to the foregoing instrament, and acknowledged to 
me that they had made, executed and delivered the same for 
the purpose and considerations therein expressed, in testimony 
of which I have hereunto affixed my official signature and seal 
of office, this the 3d day of March, A. D. 1882. 

H. ‘Tone, 
Notary Pubhe for Grayson county, Texas. 

And was acknowledged on the day of its execution in 
proper form by said L. Goldsoll& B, Hassberg, beforea 
Notary Public of Grayson county, Texas, to said Fred. Muller 
and A. Jacobs and appended as part thereof. A schedule 
and inventory of the property mentioned in said deed, which 
schedule was verified by said L. Goldsoll & B. Hassberg as 
required by the Acts of March 24th, 1879, (see appendix A. of 
this for brief acts in full,) and also a list of creditors which 
were also made in accordance with the provisions of said Act. 

The said deed of assignment having been filed with the 
clerk, as required by said Act, was, on the day of its exeen- 
tion, duly accepted by Plaintiffs in Error, who thereupon exe- 
cuted bond as required ir. due form, said bond being duly ap- 
proved by the Judge of the District Cou t of Grayson county, 
and entered into and took possession of said property and ef. 


fe ts described in said deed, and proceeded to administer the 


~ 


—, 


same as statutory assignees, selling the property for cash at re- 
tail, until the 5th day of March, 1882, when all the unsold 
property in said assignees possession was levied upon and seized 
as the property of said Louis Goldsoll & Co., the assignors, by 
Defendant in Error A. B. Norton, asthe United State Mar- 
shals forthe Northern Judcial District of the State of Texas, 
under and by virtue of certain writs of attachment issued 
against the property of said Louis Goldsoll & Co., from the 
Cireuit Court of the United States for the Northern Judicial 
District, at Dallas, Texas. 

Whereupon Plaintiffs in Error brought this action against 
said A. B. Norton and h's suretie, on his official bond for 
twenty thousand dollars, and against A. B. Norton as such 
marshal for fourteen thousand dollars for the tak- 
ing and eonversion of said property, setting forth 
substantially in their petition the facts as hereinbefore stated, 
and alleging in addition thereto the itemized invoice and 
value of said goods. 

Defendants in Frror made and filed in substance, the fol- 
lowing exceptions to said petition :— 

Kiest.—'That said deed requires all creditors of Louis Gold- 
soll & Co. to release their debts against said firm as a condi- 
tion precedent to receive any benefits or dividends from the 
proceeds of the assigned property, and the assignment is made 
for the benefit of such creditors only as will release their claims 
and demands against the said Louis Goldsoll & Co, 

Seconp,—NSaid deed is not madein conformity to the laws 
of this State regulating assignments for the benefit of credit- 
ors: in this: said assignment is made to two assignees, whereas 
but one assignee is authorized by the Statute. 

Tuirp.—Said deel of assignment is in other respects 
in contravention of the law, and is void. 


The courts below having sustained all of said exceptions, 
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and the Plaintiffs (Defendant in Error) having refused to 
amend, thereupon entered its final judgments dismissing said 
petition and for costs and execution therefor against Plaintiffs 
in Error, and to which ruling and action of the Court Plain- 
tiffs in Error excepted, and from which judgment this writ of 
Error is prosecuted and duly perfected. Gookk Mw 
The Court erred in sustaining the demurrer of Defendants 
to Plaintiff’s original petition and dismissing said cause, be- 
cause the deed of assignment therein mentioned is a good and 
valid assignment under the Statute, and conveyed the property 
therein mentioned to Plaintiffs in Error as assignees 
The deed of assignment in controversy contains the fol- 
lowing provisions : 
The assignors assign, bargain, sell and convey unto said 
Fred. Muller and A, Jacobs, assignees, all the property of 
every kind owned by us, oreither of us individually, or as a 
firm, either real. personal or mixed; said property consisting of 
our stock of merchandise, situated inour place of business 
known as Nos. 204 and 206 South Side Main street, in’ Deni- 
son, ‘Texas, being composed of dry goods, clothing, boots, 
shoes, hats, caps, trunks, valises, gents furnishing goods, show 
cases, book accounts, ete., worth about twenty-seven thousand 
dollars, and all other property owned by us or either of us not 
herein mentioned, except such of our or either of our property 
us is exempt from execution by the laws of the State of Texas, 
and no other. Revised Statutes Appendix p 5, see. 1, 3, 9 
and 1l0of said act, (appendix A of this brief.) 
Blum vs. Wellborn, 58 Texas, p 157. 
Windham vs. Patty, 62 Texas, p 490: 
Blum vs. Watermark, 56 Texas, p 83. 
Coffin vs. Douglas, 61 Texas, 405, 
Peggatt vs. Shram. 64 Texas, 447, 


Burrell on assignments. See. 456. 
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The Court erred in sustaining said demurrerand dismiss- 
ing said cause because said assignment is a good and valid as- 
signment, and is in strict compliance with the law under which 
it was made. Revised Statutes, appendix p5, et seq. (appen- 
dix of this brief.) And,even if it was not in compliance 
therewith the act supplies the deficiency and the title passes 
from the assignors, then the property is not subject to attach- 
ment by a creditor of the assignors. 

Revised Statutes, appendix p 5, et seq. 
McCart vs. Maddox, 68 Texas, p 456. 


The very language of the assignment law is used in this 
assignment, and there is nothing in{the assignment in conflict 
therewith. The assignment was made for the benefit of such 
creditors only as would accept the benefits thereof and releaseg 
the assignors from their respective claims, and the assignor 
conveyed all property owned by them or either of them for 
that purpose, which they clearly had the right to do, and there 
being two assignees instead of one can be no valid objection. 

McCart vs. Maddox, 638 Texas, p 456. 

W. H. Kellogg & Co. et al vs. Muller, 68 Texas, 
(p 182) 

Mclihaney vs. Miller, 68 Texas, 356. 

Shoe & Co. va. Ferrell, 68 Texas, 638. 


Burrell on assignments, pp 61 and 400. 


The deed of assignment here in controversy, as appears 
from the allegationsin Plaintiff's petition, and the assignment 
was evidently intended to take ‘effect under and be governed 
by the provisions of the acts of 1879 regulating assignments. 
In fact it uses the language of the act. Simultaneous 
with the execution of said deed, the assignors made the list 
and affidavits require! by said act, all in due time, and at- 
tached said documents as exhibits toand madethema part of 


said deed,delivered the same to Plaintiffs in Error both of whom 
accepted the trust. Caused the same to be filed in the pro- 
per office, took the prescribed oath, gave bond as required by 
law, which was duly approved by the proper authority, and 
took possession of said property and proceeded to execute the 
trust. Defendants in error well knowing the facts, and after 
the trust had been partially executed, seized the property in 
controversy, being all theunsold portion of the property con- 
veyed by said deed, under color of certain writs of attachment 
against the assignor. 

To Plaintiffs in Error’s action for the alleged trespass, De- 
fendants in Error respond by demurrer, attacking the deed of 
assignment upon the ground that the same was made for the 
benefit of such ereditors as would release their claims and 
demands against the said assignors, and was made to two as- 
signees instead of one, and was void. 

The first section of said act of 1879 provides that ‘‘every as- 
signment * * however made or expressed * * * shall be 
construed to pass all such estate whether specificd therein or 
not.” The assignors having pointed out in said deed the rule 
by which it should be interpreted and having indicated in an 
unmistakable way the effect and force they intended said econ- 
veyance should have. It certainly passed all the right, title 
and interest the said assignors had in said property and is 
valid, and no provision inserted in the deed regarding consent- 
ing creditors can interfere with the distribution of the estate, 
nor can the right of creditors protected by it be destroyed by 
attachment or other process in a suit by dissatisfied creditors. 
and this assignment was for the benefit only of such creditors 
as may consent to receive the!r proportionate share of the debr- 
ors’ estate and execute a release of the debtor which ean- 
not be construed to be a law impairing the obligation of a cons 


tract. 
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Revised statutes appendix, sec. 5 and 9. 

Keating vs. Vauglin, 61 Texas 518. 

And creditors who do not establish their claims under the 
assignment, can reach only that which is not found necessary 
to satisfy the claims of accepting creditors, and costs and ex- 
penses of the assignment. 

Schoolher vs. Hutchins, 66 ‘Texas, 324. 

The title of the property passes to the assignee by the ex- 
ecution and delivery of the deed of assignment, and before the 
assigriee qualifies, and the right of creditors to fix liens by at- 


tachments or otherwise ceases. 


Schoolher vs. Hutchins. 66 Texas, p 324. 
McKee vs. Coffin, 66 Texas, p 304. 

Douglas vs. Coffin, .1 8S. W. Report, 270. 
Barber vs. Hutchins, 66 Texas, p 319. 

Jones vs. Patty, 1.8. W. Report, 633. 

Revised Statutes arts, 167, 2292, 2296. 

Scott et al vs. McDaniel, % S. W. Rep. 291 
point page 292. 

John J. Flint et al vs. Thomas Elsbury, 68 
Texas, p 1. 

There is but one question to be determined in this case, 
which is the validity of the deed of assignment under which 
the plaintiff held the property that was seized by the marshal, 
a copy of which is attached to the petition, and which is set 
out in full in the assignme: t of Error. 

The Legislature of Texas, acts of 1879, chapter 53 p 57, 
(see appendix to revised statutes of Texas page 5,) passed a 
statute providing for and regulating assignments for the bene- 
fit, of creditors. See appendix A of this brief for statute in 
full. The deed ofassignment in this case was male March 34d, 
{882. under this law before any amendments were made, but 
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we give the amendments in full in the appendix hereof for the 
benefit of the court in examining the decision. 

Respectfully submit that by every construction that can be 
placed upon this assignment and the law and the decisions, 
that it is a good and valid assignment. Therefore ask that 
said judgment be reversed and the cause remanded. 

Respectfully submitted, 
WRIGHT & WRIGHT, 
SAWNIE ROBERTSON. 
Counsel for Plaintiffs in error, Fred Muller 
and A. Jacobs. . 
APPENDIX. A 
CHAPTER LIIL.—An act in relation to assignments for 
the benefit of creditors, and to regulate the same, and 
the proceedings thereunder. 

Section 1. Be it enacted by the Legislature of the 
State of Texas, That every assignment made by an _ insolvent 
debtor, or in contemplation of insolvency, for the benefit of 
his creditors, shall provide, except as herein otherwise 
provided, for a distribution of all his real and personal estate, 
other than that which is by law exempt from éxe-*ution, 
among all his creditors in proportion to their respective 
claims, and however made or expressed, shall have the effect 
aforesaid, and shall be constrned to pass all such estate, 
whether specified therein or not, and every assignment shal! 
be proved or .acknowledged and certified and recorded in the 
same manner as provided by law in convevances of real estate 
or other property. 

Sec. 2. The debtor shall annex to such assignment an 
snventory containing the following statement: 

1. A full and true account of all the creditors of such 


debtor or debtors. 
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2. The place of residence of each creditor, if known to 
such debtor or debtors, and if not known, that fact to be so 
stated. 

3. The sum owing to each creditor, and the nature of 
each debt or demand, whether arising on written security 
account or otherwise executed. 

4. The true cause and consideration of such indebtedness 
in each case, and the place where such indebtedness arose. 

5. A statement of any existing judgment, mortgage, col- 
lateral or other security for the payment of any such debt. 

6. A full and true inventory of all such debtor’s estate 
at the date of such assignment, both real and personal, in law 
or-in equity, and the encumbrances existing thereon, and of 
all vouchers and securities relating thereto, and the value of 
such estate aecording to the best knowledge of such debtor or 
debtors. 

7. An affidavit shall be made by such debtor or debtors 
and annexed to and delivered with such inventory or schedule, 
that the same isin all respects just and true according to the best 
of such debtor er debtors’ knowledge and Selief; nothing con- 
tained in this act shall affect the assignor’s right to retain all 
such of his property as is by the constitution and the laws of 
this state exempt from execution, but such list and inventory 
shall not be conclusive except as against the debtor making the 


same. 

Sec. 3. Any debtor desiring so todo, may make an as- 
signment for the benefit of such of his creditors only as will 
consent to accept their proportional share of his estate, and 
discharge him from their respective claims, and in such case 
the benefits of the assignments shall be limited and restricted 
to te creditors consenting thereto; the debtor shall thereupon 
be and stand discharged from all futher liability to such con- 
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sénting creditors on account of their respective claims, and 
when paid they shall execute and deliver to the assignee for 
the debtor, a release therefrom. 

Sec. 4. Every assignee shall, within thirty days after 
the execution of the assignment, give public notice of his ap- 
pointment in some newspaper printed in the county where the 
assignor resides, or where his principal business was conducted, 
or, if no newspaper be printed therein, then in the newspaper 
published nearest to such place of residence or business, and 
which notice shall be published for three successive weeks, and 
so far as he can, the assignee shall also give personal 
notice, or notice by mail, to each of the creditors of the as- 
signing debtor. 

Sec. 5. The ereditors of the assignor consenting to such 
assignment, shall make known to the assignee their consent 
in writting, within four months after the publication of the 
notice provided in the preceeding section, and no ereditor not 
assenting shall receive or take any benefit under the assign- 
ment; provided, however, that any creditor who had no actual 
notice of such assignment. may make known his assent at any 
time before any distribution of assets under the assignment 
las been made; and provided further, that the receipt by a 
ereditor of any portion of his claim from the assignee, shall be 
conclusive evidence of the assent of such creditor to the as- 
signment. 

Sec. 6. The assignee shall forthwith, after the execu- 
tion and delivery of the deed of assignment, canse the same to 
he recorded as herein provided, and shall execute a bond with 
sureties, to be approved by the judze of the district or county 
court, conditioned, that he will faithfully discharge his duties 


as such assignee, and that he will make proportional distribu- 
tion <f the net proceeds of said estate among the creditors en- 


titled thereto, which bond shall be payable to the State 6f 
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Texas, ana shall be filed with the county clerk of his county, 
and shail inure to the benelit of the ussignor and the creditor 
or creditors, who may maintain an action against such assignee 
thereon, in his or their own name, jointly or severally, for any 
breach thereof or violation of this law, by reasonof which such 
assignor or creditor shall sustain damage, and upon the filing 
of suid bond, the assignee shall take possession of the assigned 
proporty and proceed to execute the assignment. 

Sec. 7. Every creditor,consenting to an assignment shall, 
within six months from the time of the first publication of the 
notice of the appointment of the assignee, file with such as- 
signee a distinct statement of the paticular nature and amount 
of his claim against the debtor, which shall be supported by 
an ailidavit of the creditor, his agent or attorney, that the 
statement is true, that the debt is just and there are no credits 
or offsets that shouid be allowed again t the claim, except as 
shown by the statement, and no creditor shall take any benefit 
under the assignment whatever, who neglects to file such 
Statement. 

Sec. 8 <Any ereditor not consenting to the assignment 
may garnishee the assignee for any excess of. such estate remain- 
ing in bis hands, after the payment to the consenting credit- 
ors, the amount of their debts and the cost and expenses of 
executing the assignment, 

Sec. 9. All property conveyed or transferred by the as- 
signors, previous to and in contemplation of the assignment, 
with the intent or design to defeat, delay er defraud creditors, 
or to give preference to one creditor over another, shall pass 
to the assignee by the assignment, notwithstading such trans- 
rer; and the assignee, or in case of his neglect or refusal, any 
ereditor or creditors may in his name, upon securing such as- 
signee against cost of liability, sue for, recover, collect and 


cause the same to be applied for the benefit of creditors as 
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other property belonging to debtor’s estate in the hands of the 
assignee; but if it shall appear in such action that the pur- 
chaser of any such property bought the same of the assignor 
in good faith and for a valuable consideration, and without 
any reason to believe that the debtor was conveying or trans- 
ferring the same with the entent or design afore-aid, such 
purchaser shall be held to have acquired as against the as- 
signee and creditors aforesaid, a good and valid title to such 
property. 

Sec. 10. No assignment shall be declared fraudulent or 
void for want of any inventory or list as provided herein; but 
if such list and inventory be not annexed and verified as pro- 
vided in this act, it shall be prima facie evidence that the 
assignor has secreted and concealed some portion of the prop- 
erty belonging to his estate from his assignee, unless upon 
the demand of the assignee or a creditor, such verified inven- 
tory and list be furnished to the assignee; and if any assignee 
orcreditor shall have reason to believe that any debtor has 
concealed any of his property or estate for the purpose of de- 
frauding his creditors, it shall be the duty of the district or 
county judge, upon the application of said assignee or creditor, 
io cause such debtor to appear before him, either in vacation 
or term time, and disclose under oath, any knowledge or in. 
formation he or she nay have relative to any such conceal- 
ment. 

Sec. 11. If any assignor shall secrete or conceal from 
his assignee any portion of the property belonging to his estate 
other than that which is exempt from execution; or shall, 
previous to and in contemplation of the assignment, transfer 
wny property with any intent or design to defraud his eredit- 
ors, such assignor shall be adjudged guilty ofa felony, and up. 
on conviction thereof, shall be punished by imprisonment and 
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labor in the penitentiary for not less than two nor more than 
live years. 

Sec. 12. Thestatement of a creditor, verified and filed 
with the assignee as hereinbefore provided, shall be sufficient 
prima facie evidence to justify the assignee in allowing it as 
a valid claim against the estate, and it shall be so allowed, and 
such creditor entitled to his proportional share of the debtor’s 
estate, unless the assignor, or other creditors disputing the 
same shall, within sixty days after the expiration of the 
time within which the creditors are required by this act to file 
their statements, institute an action in the district or county 
courtof the proper county to set aside the allowance and to 
restrain the payment thereon, for which purpose the assignor 
or any disputing creditor or creditors may havea remedy, 
jointly or severally, by injunction or other proper action to try 
the justness and validity of the disputed claim, and if it ap- 
pears that an action could not successfully be maintained at 
law by the creditor against the assignor upon such claim or 
any disputed part thereof, the same shall be disallowed, in 
whole or in part, as the case may be, and the assignee re- 
strained from paying the same, or such portion thereof as may 
be disallowed; and for the information of the assignor and 
creditors, it is further provided, that the assignee shall allow 
them, or any of them, to take a copy of any creditor’s state- 
ment that has been filed with such assignee as herein pro- 


vided. 

Sec. 13. Claims that are not due may be allowed at their 
present value, by discounting them at the rate of interest men- 
tioned in the contract, if any, otherwise at the legal rate, and 
if any creditor holds collateral security of less value than his 


debt, the value thereof may be estimated by the assignee, and 
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only the difference between such sum and the debt shall be 
allowed. 

Sec. 14. If any assignee becomes unsuitable to perform 
the trust, refuses or neglects so to do, or mismanages the 
property, the county judge or judge of the district court may, 
upon the application of the assignor, or one or more of the 
creditors, upon reasonable notice, to all parties interested, by 
publication or otLerwise, as such judge may direct, remove 
such assignee, and in case of vacancy by death or otherwise, 
shall appoint another in his pace, who shall have the same 
power and besubject to the same habilities as the original as- 
signee. 

Sec. 1. Wheneverany assignee shall have in his hands 
funds sufficient to pay tea per cent. of the debts due by the 
assignor, he shall make a pro ra/a distribution of the same 
among said creditors, and the assignee shall be entitled to re- 
sonable compensation for his services, and his necessary costs 
and expenses,including aiso his attorney's fees,all to be allowed, 
in ease of differeneo hetween the ' urties, by the COUNTY judge 
or judge of the district court. 

Sec. 16. Whenever any assignee shall have fully per- 
formed the duties of his trust and desires to be finally dis- 
charged therefrom, he may makea report of his proceedings 
under the assignment, showing the money and assets that 
have come into his hands, and how the same have been dis- 
bursed ana disposed of, the truth of which shall be verified by 
his affidavit, and such report shall thereupon be filed and re- 
corded in the office of the e unty clerk of the county in which 
the assignment is recorded, and no action shall be br: ught 
against such assignee by reason of anything done by him un- 


der the assignment as shown by his report, unless the same he 
* 
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brought within twelve months from the time of the filing there- 
of, as aforesaid; and any moneys or funds on hand, shall be 
deposited inthe district court, subject to be paid out upon the 
decree of said court. 

Sec. 17. Every mortga,e, deed of trust, or other form 
of lien attempted to be given by the owner of any stock of 
goods, wares or merchandise daily exposed to sale, in parcels, 
in the regular course of the business of such merchandise and 
contemplating a continuance of possession of goods, and con- 
trol of said business, by sale of said goods by said owner, shall 
be deemed fraudulent and void. 

Sec, 18. Any attempted preference of one creditor or 
creditors of such assignor, shall be deemed fraudulent and 
without effect. 3 

Approved March, 24, A. D. 1879. 

‘Takes effect ninety days after adjournment, 


An Act to amend eection three (3), six (6), and ten (10), 
of an act in relation to assignments for the benefit of 


creditors, and to regulate the same anc all the pro- 
ceedings thereunder, approved March 24th, A. D. 
1879. 

Sec. 1. Be it enacted by the Legislature of the State of 
Texas, That section three (3) of an act of the Legislature of 
the State of Texas, entitled ‘‘An act in relation to aasign- 
ments for the benefit of creditors, and to regulate the same 
and the proceedings thereunder,” approved March 24th, 1879, 


be and the same is hereby amended 86 that it shall hereafter 


read us follows, to-wit: 
“Sec. 3. Any debtor desiring so to do, may make an 
assignment for the benefit of such of his creditors only as will 
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consent to accept their proportional share of his estate, and 
discharge him from their respective claims, and in such case 
the benefits of the assignment shall be limited and restricted 
to the creditors consenting thereto, and such debtor shall 
thereupon be and stand discharged from all further liabilities 
to such consenting creditors on account of their respective 
claims, and when paid they shall execute and deliver to the 
ussignee for the debtor a release therefrom; provided, that 
such debtor shall not be discharged from liabilities to a creditor 
who does not receive us much as one-third of the amount due 
and allowed in his favor as a valid claim against the estate of 
such debtor.” 

Sec. 2. That section six (6) of said act be and the same 
is hereby araended so that it shall hereafter read as follows, 
to-wit: 

‘Sec. 6. Every such assignee shall be a resident of this 
State and of the county in which the assignor resides, or in 
whch his principle businses was conducted, and he shall 
forthwith after the execution and delivery of the deed of as- 
signment, cause the same to be recorded as herein provided. 
in the county of such assignee’s residence and also in every coun- 
tyin which there is any real property conveyed tohim by such 
deed of assignment, and shall execute a bond, with sure ties, 
to be approved by the judge of the county court of the county 
ir which the assignee resides, or by judge of the district court 
of the judicial distriet in which such county is situated, condi- 
tioned that he will faithfully discharge his duties as such assignee 
and that he will make proportional distribution of the net pro- 
ceeds of the assigned estate among ti.e creditors entitled thereto. 
which bond will be payable to the State of Texas, and shall be 
filed with the county clerk of the county in which such as- 


signee resides, and shall inure to the benefit of the assignor, 


OE Ny apps 


— |) 


and the creditor or creditors, who may maintain an action 
thereon against such assignee and sureties, in his or their own 
name, jointly or severally, for any breach thereof, or violation 
of this law, by reason of which such assignor or creditor shall 
sustain damage, and upon the filing of said bond the assignee 
shall take possession of the assigned property, and proceed to 
execute the assignment, and if such assignee shall not, within 
five days after the delivery of the deed of assignment, execute an 
approved bond and file the same with the county clerk, as here- 
in provided, such assignment shall, nevertheless, take effect as 
against the assignor and his creditors, and it shall be the duty 
of the county judge or the judge of the district court, as afore- 
said, upon the application of the assignor, or any creditor, and 
being satisfied that such bond has not been given, approved 
and filed, to appoint in writing another competent assignee, 
who shall, upon the execution of such bond approved and filed 
us herein provided, take possession of the assigned property, 
and proceed to execute the assignment. And it is further 
enacted, that ue fraudulent act, intent or purpose of the as- 
signor or assignee shall have the effect to defeat the assign- 
ment or deprive the ereditors consenting thereto from the 
benefits thereof, but any such fraudulent act, imtent or pur- 
po-e on the part of the assignee shall be sufficient cause for his 
removal, as being an unsuitable person to perform the trust, 
and any consenting creditor may be or become a party to prose- 
cute or defend in any suit or proceedings necessary or proper 
for the enforcement of his rights under such assignment, or 
for the protection of his interests in the assigned property.” 
Sec. 3. That section ten (10) of said act be, and the 
same is, hereby amended so that it shall hereafter read as fol 


lows, to-wit: 


“Sec. 10. No assignment shall be declared fraudulent 
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or void for want of any inventory or list, as provided herein, 
but the absence of the same shall be deemed prima facie evi- 
dence that the assignor or debtor has concealed or secreteu 
some of his estate from his assignee or creditors, and whether 
the said list or inventory be prepared and filed, or not, the 
judge of the district or county court, in whose court the pro- 
ceeding shall have been filed, and having jurisdiction of the 
estate assigned, may, on the application of the assignee, or of 
any creditor of the assignor or debtor, or without such appli- 
cation, if the judge see fit, at all times require, upon such re- 
sonable notice as the judge may direct, the assignor or debtor, 
or any other person, to attend and submit to an exaniination, 
on oath, uponall matters relating to the disposition made, or 
status of the property of the estate assigned, including all 
transactions in the past bearing upon the rights of the assignee 
or creditors with respect to the estate in assignment, as con- 
templated in law. ‘The judge may force attendance and obedi- 
ence to the order: made by a writ or order directed to the 
sheriff, or any constable, commanding the arrest of the persons 
referred to in the writ or order, to be brought before the judge 
at a time named, for the purpose of examination, as. provided 
herein, and such examination shall be in writing, and shall be 
signed by the persons examined, and shall be filed and attested 
or sworn to with the clerk of the court, wherein the proceed- 
ings are pending, for the use of those interested in the estate; 
provided, nevertheless, that no assignor or debtor shall be 
prosecuted or punished for any matter or thing disclosed by 
him on such examination as had above. The cost of such 
proceedings to be paid out of the estate assigned, or by the appli- 
cant for the examination,-as the judge in each case may deem 
right and proper to order. 
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Sec. 4. The near approach of the close of the session 
creates an imperative public necessity authorizing the suspen- 


sion of the rule requiring bills to be read on thrae several days, 


and such rule is hereby suspended. 
Approved April 7, 1883. 


Takes effect ninety days after adjournment. 
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NORTON, ef al. 


Brief of W. Hallett Phillips for Plaintiffs in Error. 


This suit isin the nature of an action of trespass, 
brought by assignees for the benefit of creditors, 
against a marshal of the United States, for levying 
upon the goods of the debtor which had been as- 
signed to the plaintiffs. 

The seizure by the marshal was by virtue of __ at- 
tachments issued by the Circuit Court for the North- 
ern district of Texas. 

The question involved is the validity of the deed 
of assigument under which plaintiffs claim as tested 
by the law of Texas, in which State the assignment 
was drawn. 

This question arises under the same section of the 
act construed in Cunningham vs. Norton, 125 U. 
S., 78, in favor of the validity of the assignment in- 
volved in that case. The decree of the Circuit Court, 
pronouncing the assignment void, was reversed. 

In the case at bar, the assignment involved was 
also pronounced void by the Circuit Court on the 
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authority of their previous decision in Cunningham 
vs. Norton, reported below as Lawrence vs. Norton. 
See Muller vs. Norton, 19 Fed. Rep., 719; 


The law governing the present case, as already an- 


nounced by this Court, requires the reversal of the 


judgment. 


To show the identity of the two cases in all ma- 
terial particulars, the court will only have to com- 
pare the assignments which are here given. We 


have emphasized the disputed provisions. 


ASSIGNMENT IN THE CUNNINGHAM 
CASE. 


THE STATE OF TEXAS, ) 
Kaufman County. \ 


This indenture, made the 24th 
day of October, A. D. 1881, be- 
tween S. W. Wallace of the first 
part, I. G. Lawrence of the second 
part, and the several creditors of 
the party of the first part who shall 
hereafter accede to these presents, of 
the third part, witnesseth : That 
whereas the party of the first part 
is indebted to divers persons in con- 
siderable sums of money, which he 
ja at present unable to pay in full, 
and he is desirous ef conveying all 
his property for the benefit of his 
creditors: Now, the party of the 
tirst part, in consideration of the 


premises, and of one dollar paid to 


him by the party ‘of the second 
part, hereby grants, bargains,sells, 
assigns, and conveys .unto the 
party of the second part and his 
heirs and assigns, all his lands, 
tenements, hereditaments, coods, 
chattels, property, and choses in 
action of every name, nature, and 
description wheresoever the same 


ASSIGNMENT IN PRESENT CASE. 


THE STATE OF TEXAS, ) 
County of Grayson. \ 
Know all men by these presents, 
that we, Louis Goldsal and Ben- 
jamin Hassberg, doing business as 
merchants in Denison, Grayson 
County, Texas, under the firm 
name and style of ‘‘ Louis Goldsal 
& Co.,’’ for and in consideration 
of the sum of one dollar to us in 
hand paid by Fred. Muller and A. 
Jacobs of same place, the receipt 
of which is hereby acknowledged 
and for the further purpose and 
consideration hereinafter stated; 
have this day assigned, bargained, 
and sold and conveyed and by 
these presents, do assign, bargain, 
se]l and convey unto the said Fred, 
Muller and A. Jacobs, all the prop. 
erty of every kind owned by us or 
either of us individuallyor as afirm, 
either real, personal or mixed, said 
property consisting of our stock 
of merchandise situated in our 
place of business known as Nos. 
204 and 206 South side, Main street, 


in Dennison, Texas, being com- 


may be, except such property as 
may be by the constitution and 
laws of the State exempt from 
forced sale ; to have and to hold 
the said premises unto the said 
party of the second part, bis heirs 
and assigns, but in trust and con- 
fidence to sell and dispose of said 
Teal and personal estate, and to 
collect said choses in action, using 
a reasonabie discretion aa to the 
time and modes of selling and dia- 
posing of said estate as it respects 
making sales for cash or on credit 
at public auction or by private con- 
tract, taking a part for the whole 
where the trustee shal! deem it ex 
pedient so to do, then in trust to 
dispose of the proceeds of said 
property in the manner following, 
viz: First, to pay the costs and 
charges of these presents and the 
expenses of executing the trusts 
herein declared, togetber with all 
taxes which are a charge upon any 
of said property. Second, t dia- 
tribute and pay the remainder of 
the said proceeds to and among all 
the parties of the third part who 
will accept thereof in full satisfac 
tion of their claims against said 
party of the first part ratably tn 
pre-portion to their respective deb‘s. 
Third, to pay over any surplus, af 
ter paying all the parties of the 
third part who shall accede hereto 
as aforesaid, in full, to the party 
of the firat part, hia executors, ad- 
ministrators or assigns ; and the 
party of the first part hereby consti- 
tutes and appoints the party of the 
second part his attorney irrevoca- 
ble, with power of substitution, 
authorizing him in the name of 
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posed of dry goods, clothing, boots, 
shoes, hats, caps, trunks, valises, 
gents’ furnishing goods, show- 
cases, book acc’ts, &c., worth 
about twenty-seven thousand dol- 
lars, and all other property owned 
by us or either of us not herein 
mentioned, except such of our or 
either of our property as is exempt 
from execution by the law of the 
State of Texas, and no other, to 
have and to hold unto them, the 
said Fred. Muller and A. Jacobs, 
their assigns and successors, for- 
ever. This conveyance is made, 
however, for the following purposes, 
to wit: We, the said Louis Gold- 
sal and Benjamin Hassberg, doing 
business as aforesaid, under the 
firm name of *‘ Louis Goldsal & 
Co.,”’ are insolcent, being indebted 
beyond what we or either of ma are 
able to pay, and we desire to secure 
a just and proper distribution of 
our and each of our property 
among our creditors, and this aea- 
signment 1s made in truat to the 
said Fred. Muller and A. Jacobs 
Sor the benefit of such of our credi- 
tors only as will consent to accept 
their proportional share of our 
estate, and to discharge us from 
their reapective claima; and for 
said purpose the asid Fred. Muller 
and A. Jacobs are hereby author- 
ized and directed to take possession 
at once of ali the property above 
conveyod and convert the same into 
cash az soon and upon the bem 
terms possible for the best interest of 
our creditors, and execute and de- 
ltver all necessary conveyances there- 
Sor to the purchasers, and to collect 
such of the claims due us or elther 


the party of the first part, or oth- 
erwise as the case miy require, to 
do any, or all acts, matters and 
things to carry into effect the true 
intent and meaning of these pres. 
ents which the party of the first 
part might do if personal’y pres 
ent; and the party of the second 
part, hereby accepting these trusts, 
covenants to and with each of the 
other parties hereto, to execute the 
same faithfully; and the party of 
the first part hereby covenants 
with the said trustee, from time 
to time and at all times when re- 
quested, to give him all the infor- 
mation in his power respecting the 
assigned property, and to execute 
and deliver all such instruments 
of further assurance as the party 
of the second part shall be ad vised 
by counsel to be necessary to carry 
into full effect the true intent and 
meaning of these presents; an the 
parties of the third part by acceding 
hereto and by accepting the benefits 
herein conferred, hereby and thereby 
agree to and with the anid party of 
the first part to releise him from 
any and all elaim or claims, debt or 
debts, demand or demands, of what- 
ever nature, which they reapecticely 
have and hold againat him; and 
this assigment is made for the bene 
jit of auch of the parties of the third 
part only as will consent to aecept 
their proportional share of said es- 
tate of the said party of the firat 
part, and discharge him from their 
respective claims. 

Witness our hands this 24th day 
of October A. D. 1881. 

(Signed) S. W. WALLACE, 
125 U. S., 78. J. G. LAWRENCBE.’”’ 


of us as are collectible, and to bring 
and prosecute such suits therefor 
as may be necessary, and to exe~ 
cute and deliverall proper rece! pts, 
releases and discharges to our said 
debtors on the payment of said 
claims, and to do and perform 
each and every act and thing what- 
soever requisite, necessary and 
proper for them to do in and about 
the premises for the proper and 
lawful administration of this trust 
in accordance with the law; and 
the said Fred. Mulier and Jacoba 
shall pay the proceeds of our avid 
property, according to law, to such 
of our creditors as shall legally con- 
sent to accept their proportional 
share of our estates, property and 
effects as aforesaid, and discharge 
ue from their reapective claima, and 
no others, he first paying the ex- 
penses Of administering this trust 
and a reasonable compensation to 
himself for his services. 

The schedule hereto attached, 
marked *‘ Exhibit A,’’ contains a 
full and true account of the names 
and residences of all our cre litors, 
the sum owing to each, and the 
nature of the demands as well as 
a statement of their respective 
causes, and considerations, of said 
indebteIness and all existing judg- 
ments, mortgages or other securi 
ties for the ptyment of such 
debts. Our assignees are hereby 
required to give bond according to 
law. 

Witness our hands this the 3d 
day of March, A. D. 1882. 
(Signed,) Lovurs GoLpsaL, 

BENJAMIN HAssBERG. 
(Rec., 58.) 


) 

The assignment in the case of Cunningham was 
assailed. principally on account of the provision, re- 
serving to the grantor the surplus of property re- 
maining after payment of accepting creditors. 

This clauge does not occur in the deed now under 
consideration. It was also contended in the former 
case that the deed was void, because it purported to 
be only forthe benefit of accepting creditors; that the 
deed was not an assignment under the statute, and 
that it did not show that the assignor was insolvent 
at the time of making the deed. 

The deed in the present caseis attacked by demurrer 
for the reasons : 


Ist. ‘Said deed requires all the creditors of L. 
Goldsal & Co. to release their debts against said 
tirm as acondition precedent toreceiving any benefits 
or dividends from the proceeds of the assigned prop- 
erty, and the assignment is made for the benefit of 
such creditors only as will release their claims. 

2d. Such deed is not made in conformity to the 
laws of this State, in this, said assignment is made 
to two assignees, whereas but one assignee is autho- 
rized by the statute. 

3rd. Said deed of assignment is in other respects 
in contravention of the law, and is void.’’ 


Answering specially, it is alleged that the assign- 
ment was made for the purpose of defrauding the 
creditors of Goldsal & Co., particularly the attach- 
ing creditors, and that some of the debts mentioned 
in the schedule attached to the assignment were 
fraudulent. Also that the firm was not insolvent. 

It was on the demurrer that the Court below pro- 
nounced the assignment void. 

The exhibits to plaintiff's petition show that the 
property attached and embraced in the assignment 
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was of the estimated value of $34,211.23: the liabili- 
ties were considerable in excess of that sum. 

The assignments in the present case, and that of 
Cunningham, were made under the law of Texas of 
24th of March, 1879. 


Section 3 enacts: Any debtor, desiring to do so, 
may make an assignment for the benefit of such of 
his creditors only as will consent to accept their pro- 
portional share of his estate and discharge him from 
their respective claims, and in such cas the benefits 
of the assignment shall be limited and restricted to 
the creditors consenting thereto: the debtor shall 
therenpon be and stand discharged from all further 
liability to such consenting creditors, on account of 
their respective claims, and when paid they shall 
execute and deliver to the assignee for the debtor a 
release therefrom. 


Sec. 5. The creditors of the assignor consenting 
to such assigument shall make known to the assignee 
their consent in writing within four months after 
publication of the notice provided, and no creditor 
not assenting shall receive or take any benefit under 
the assignment; provided, however, that any cred- 
itor who has not actual notice of such .assignment 
may make known his assent at any time before any 
distribution of assets under the assignment has 
been made. 


On the general interpretation of this statute, this 
Court held in the Cunningham case, supra, that its 
main object was to secure a speedy appropriation of 
all the property of an insolvent debtor willing to 
make an assignment, to the payment of his debts, as 
far as it might be adequate to that purpose. As an 
encouragement to the making of such assignment, 
the law provides that, if the debtor so desires, he 
may make his assignment for the benefit of such 
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creditors only as will accept their proportional share 
of his estate and discharge him from their respective 
claims. 

The Court say, that the policy of the statute was to 
favor assignments and give them such construction 
that they may stand rather than fall. They quote 
with approbation from the decision of the Supreme 
Court of Texas, in Blum vs. Welborn, (58 Tex. , 157,) 
**that neither the frand of the assignor, nor of the 
assignee, could annul the assignment, in which ‘all 
creditors might have an interest;’’ and they also 
approve the ruling of the same court in Schooler vs. 
Hutchins, (66 Tex., 324.) where it is said ‘‘if the 
deed of assignment attempted to confer powers, 
which, under the law the assignee could not legally 
exercise in the execution of the trust, this would not 
be a sufficient reason for holding an assignment in- 
valid. When an assignment is made under the 
statute the rights of the creditors vest, and they can 
compel the assignor to execute the powers which the 
law expressly, or. by implication, confers upon him, 
as can they restrain him if he attempts to exercise 
powers which the law does not confer upon him.”’ 

Say this Court in conclusion, ‘‘ This view of the pro- 


ceeding, as being wholly governed and controlled by 


law, and regarding as null and inoperative stipula- 
tions and powers in the deed contrary, or not in con- 
formity, with the provisions of the statute, and not 
as effecting the validity of the deed itself, so long as 
the main purpese is accomplished, of appropriating 
the whole of the debtor’s property to the payment of 
his debts, seems to us to bein harmony with the 
spirit and purpose of the act, that we do not hesitate 
to adopt it. We have given careful attention to the 
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opinion of the Cireuit Court in the present case, but 
have failed to be convinced by it, and feel con- 
strained to express our concurrence in the line of 
decisions of the Supreme Court of Texas.”’ 

It was urged, by defendant’s counsel, that one of 
the decisions of the Supreme Court of Texas was 
made in view of the amendatory statute of 1883. 
This declares that no fraudulent act, intent or pur- 
pose of the assignor, shall have the intent of defeat- 
ing the assignment. This point was not sustained, 
and the Court remarked: ‘‘It(the amendatory act ) 
carries out, however, the policy which we have sup- 
posed to pervade the act of 1879, of securing to credi- 
tors of an insolvent debtor, making an assignment, a 
speedy and just appropriation of all uis property to 
the payment of his debts.”’ 

The court below was not content to decide the as- 
signment void merely on the authority of their pre- 
ceding decision in the Cunningham case. Some ad- 
ditional flaw in was sought the assignment not con- 
tained in that case. 

In the opinion, it is said, that when an assignment 
is made under the third section of the act of 1879, 
any stipulation therein which is intended to hinder 
and delay non-assenting creditors, must find warrant 
therefor in the law. or the assignment to such credi- 
tors is null and void. 

Such stipulation the court finds in the provision 
of the assignment, ‘‘and for said purpose the said 
Fred. Muller and A. Jacobs are hereby authorized 
and directed to take possession at once of the prop- 
erty above conveyed and convert the same into cash 
as soon and upon the best terms possible for the best 
interests of our creditors.”’ 


— 
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‘*This provision,’’ say the court, ‘‘ authorizes the 
assignees, in their discretion, to dispose of the as- 
signed property on credit, Such provision is not 
authorized by law, the said act of 1879 being silent 
as to the method of disposing of assigned property. 
An assignment in favor of creditors which, in effect, 
authorizes the assignee to sell the property con- 
veyed in a method not permitted by the statute must 
be void.”’ 

19 Fed. Rep., 719. 


It will undonbtedly be urged that the decision of 
the Court below on this point is one involving a 
general question of law and, not being founded on 
the Texas statute, the court here is not bound by 
the Texas decisions. But,if this were conceded, it 
would not benefit the defendants. 

The decision of this Court in the Cunningham case 
was not alone based on the decisions of the Texas 
Court, but on what this Court for itself supposed to 
be the policy of the Texas statute. 

The point as decided by the Court below stands 
precisely as if a sale on credit had been forbidden 
by the statute. The decision was that such a sale 
was not authorized. It is a question arising under 
the statute, and the decision is opposed to the views 
of this Court as well as those announced by the Su- 
preme Court of Texas. 

It was a strained construction to hold that the 
assignment permitted a sale on credit. 


We submit there is no force in this view. A 
similar stipulation as to the power of sale was con- 
tained in the assignment sustained by this Court in 
the Cunningham case. 
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sut if the provision was unauthorized by law, the 
consequence would not be as the court below held, 
to invalidate the assignment, but only as this Court 
has held, to invalidate so much of the provision as 
was not authorized by law; the assignment would 
still be enforced for the benefit of assenting credi- 
tors. 


The Court below erred in sustaining the demurrer, 
and the judgment should be reversed. 


W. HALLETT PHILLIPS, 
Of Counsel for Plaintiff in Error. 
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In ERROR TO THE CIRCUIT COURT OF THE UNITED STATES 


FOR THE NORTHERN District oF TEXAS. 
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BRIEF FOR DEFENDANTS IN ERROR. 


Louis Goldsal and Benjamin Hassberg, doing business “a 

in Denison, Texas, under the firm name of Louis Gold- . * 
sal and Company, madeadeed of assignment tothe plain- 
tiffs in error, Frederick Muller and Adolph Jacobs, on 
Magch 3, 1882, for the benefit of their creditors, (Record, 
_ p. 2). On March 5, 1882, the defendant in error, An- 

: thony Norton, United States Marshal, seized said firm’s 
property in the hands of the assignees under writs of 
attachment sued out by H. B. Claflin & Co., and four 
other creditors, non-residents of the State of Texas, 

(p. 3), to whom the said assignors were indebted for . ity 

merchandise, (p. 61). The present suit was brought by oe 

the assignees in the Circuit Court, against Norton and A 
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the sureties on his official bond, for the alleged tres- 
pass, (p. 4). Special exceptions to the petition, alleging 
that the assignment was void, were filed, (p. 63), and 
the court held «that the deed of assignment under 
which plaintiffs claim title is void,’’ (p. 64). 

The deed of assignment (p. 58) was made under a 
statute of the State of Texas, approved March 24, 1879, 
(Rev. Stat., 1879, App. p. 5). It was assailed upon. 
several grounds in the court below, two of which only 
will be urged upon this appeal, namely, that it author- 
izes the assignees to sell upon credit, and that it is not 
made to one assignee as required by the statute. 


I. 


THE DEED OF ASSIGNMENT IS VOID, AS AGAINST NON- 
CONSENTING CREDITORS, FOR THE REASON THAT IT AU- 
THORIZES THE ASSIGNEES TO SELL UPON CREDIT. 


First. The language of the deed is as follows: « The 
said Fred. Muller and A. Jacobs are hereby authorized 
to take possession at once of all the property above con- 
veyed, and convert the same into cash as soon (as) and 
upon the best terms possible.” 


1. This obnoxious clause seems to be capable of but 
one reasonable ‘interpretation, viz., an authority to sell 
upon credit. 

a. ‘*To convert into cash ”’ is obviously not the equiv- 
alent of ‘‘to sell for cash.’’ A merchant may convert 
his goods into cash by bartering them for others, by dis- 
posing of these latter for bonds, and by selling these 
last for money. But this is different from a sale for 
cash, as used in ordinary conversation or among mer- 
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chants. The fair meaning of the clause, convert the 
same into ‘‘cash,”’ is to convert the same into “‘ money.” 
It necessarily involves the authority to sell on credit, for 
if the clause is not a direction to sell for cash, it must 
be an authority to sell on credit. 

b. This view is enforced by the addition of the phrase 
‘‘on the best terms possible.”” We are dealing with a 
clause directing a ‘‘sale”’ of the goods, and the word 
‘‘terms,’’ in connection with the idea of a sale, alWays 
means the “time of payment.’’ It never meats the 


price of the goods. The question ‘‘Whatare your . 


terms ?”’ would never be understood as meaning “ What 
is your price?’ It would always be understood to mean 
‘‘ Do you sell for cash or on credit ?”” Whether used in 
common, mercantile, or legal parlance, the word “terms” 
refers tothe time of payment only. Toauthorize a sale 
on the best time possible is manifestly to authorize a sale 
on credit, if credit alone is possible. 

c. Under such an authority, the assignees must bethe 
judges of what are <«‘ the best terms possible,”’ and con- 
sequently they may sell upon credit if they think it 
best to do so. 


2. The foregoing is a reasonable and just construc- 
tion of the clause in question under the settled rule 
that ‘‘it is a general principle, applicable to all instru- 
ments or agreements, that whatever may be fairly im- 


plied from the terms or language of an instrument is,’ 


in judgment of law, contained in it,’’ (Rogers v. Knee- 
land, 10 Wend., 250). 


It has been held that a power to sell upon credit will 
not be inferred from language susceptible of a different 
construction, (Burr. on Ass., Sec. 224), and sometimes 
the courts have gone to an extreme in forcing a differ- 
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ent construction against the reasonable meaning of the 
instrument. But these were State courts, engaged in 
adjusting the rights of their own citizens, and their 
reason was that such a rule of construction was benefi- 
cial to the body of creditors. It is submitted that neither 
these conditions nor reasons are applicable to Federal 
Courts or to the case at bar. The list of creditors here 
(Record, p. 61) shows that with five unimportant excep- 


tions they were non-resident merchants, and that Goldsal _ 


& Co.’s local debts were substantially settled, excepting 
the alleged fictitious indebtedness to Mrs. Sarah Goldsal. 
This deed of assignment is made for the benefit only of 
those creditors who will consent to discharge the debt- 
ors, and the record fails to show that any of the cred- 
itors have consented to it. None of them are complain- 
ing of this attachment. The Act of 1879 does not dis- 
charge the debtor as against his non-consenting credi- 
tors, and they can pursue him in the courts to the full 
amount of their claims notwithstanding the assign- 
ment. Among themselves, the rule is that the diligent 
are to be preferred. Under these circumstances it is 
manifestly not for the benefit of the body of creditors 
that they should be forced to consent to a discharge of 
the debtors, and therefore it is not for their benefit that 
the assignment should be sustained. Cessante ratione, 
cessat ipsa lex. 


_ 3. In the following cases, wherein the assignee had 
authority to fix the “terms” of sale, it was held that a 
sale on credit was implied. 

Sumner v. Hicks, 2 Black, 532. 
Hutchinson v. Lord, 1 Wis., 286. 
Keep v. Sanderson, 12 Wis., 352. 
Beus v. Shaugnessy, 2 Utah, 492. 
Moir v. Brown, 14 Barb., 39. 
Schufeldt v. Abernethy, 2 Duer, 533. 
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4. In the case at bar, the court below held that the as- 
signment authorized a sale on credit, and that for that 
reason it was void against non-consenting creditors. 

Muller et al. v. Norton, 19 Fed. Rep., 719. 


Second. It appears to be a settled rule in most of the 
States that an authority to the assignor to sell upon 


credit renders the deed of assignment void on its 
face. 


1. In the several cases above cited, with one excep- 
tion, it was so held. 


2. After much discussion it has been firmly settled in 
New York, Vermont, Wisconsin, Minnesota, Michigan, 
and Illinois, (Burr. on Ass., Sec. 221). In some States, 
generally the Southern States, ithas been held to the con- 


trary, (Ibid.), but in some of these the statutes authorize — 


sales on credit (/d., Sec. 411). In Nebraska it is held 


to avoid the deed (McLeary v. Allen, 7 Neb., 71). See 


also the late cases of Collier v. Davis (47 Ark., 367), 
Bagley v. Bowe (105 N. Y., 171, 177), and Robbins v. 
Butcher (6 Cent. Rep.. 802). 


3. The ground of the ruling is that an authority to 
sell on credit tends to hinder or delay creditors, and is 
obnoxious to the Statute of 13th Elizabeth, (Burr. on 
Ass., Sec’s 221, 335), which is substantially in force in 
most of the States, (Jd., Sec. 323). 

+‘ Assignments are constantly declared void as being 
fraudulent on their face, where they contain provisions 
in direct conflict with some established rule or requisite 
of law, the most important instances of which are the 


‘he 
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following: . . . finally, where they contain any pro- 
vision expressly intended to hinder, delay, or defraud 
creditors,’ (Id., Sec. 343). 


In Jaffrey v. McGehee (107 U.5S., 365), referring to a 
discretionary authority regarding the sale of assigned 
property, this Court said: ‘‘ Contracts or conveyances 
in contravention of the terms or policy of a statute will 
not be sanctioned.”’ 

In Robinson v. Elliott (22 Wall., 513), and in Means 
v. Dowd (128 U. S., 273), this court held deeds of assign- 
ment void on their face under the statute of 13th Eliza- 
beth ; in the latter case citing as authority the case of 
Nicholson v. Leavitt (6 N. Y., 510), which ruled that an 
authority to the assignee to sell on credit avoided the 
deed of assignment against non-consenting creditors. 


- Third. Under the statutes of the State of Texas, and 
the decisions of her courts, a deed of assignment author- 
izing a sale upon credit is voidable by non-consenting 
creditors. 


1. When the assignment in question was made, there 
were two statutes in force which governed it, namely, 
the statute against fraudulent conveyances, substan- 
tially the statute of 13th Elizabeth, in force from an 
early day, (Rev. Stat., 1879, Art. 2465, p. 363), and an 
act regulating assignments for the benefit of cred- 
itors, approved March 24, 1879, (/d., App. p. 5). 


2. The Act of 1879 is silent as to the time, terms, and 
manner of sale. It is apparent from its provisions, how- 
ever, particularly those in Sections 4, 5, 7, 12 and 13, 
that its policy is not different from that of similar stat- 
utes in other States, to wit, that the property must be 
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converted into money without delay, (Woodward v. 
Marshall, 22 Pick., 474; Bagley v. Bowe, 105 WN. Y., 
177). In Cunningham v. Norton (125 U. S., 77, 81) this 
Court said of this act: «‘Its main object seems to have 
been to secure a speedy appropriation of all the prop- 
erty of an insolvent debtor to the payment of his debts.”’ 


3. Now, the law is that where the statute is silent the 
assignee must be governed by the deed of assignment, 
(Burr. on Ass., Sec. 363; Ogden v. Peters, 21 N.. Y., 23; 
Re Lewis, 81 N. Y.. 424; Adler v. Ecke, 1 McCrary, 257). 
In Hopkins v. Ray, 1 Met., 79, it was held that the as- 
signee was not liable for selling on credit, under a deed 
of assignment authorizing it, notwithstanding the deed 
was void. And it is for this reason, and because the 
courts are thereby divested of their proper control over 
the assignee, that the deed has been held void in States 
having statutes regulating assignments, (Collier v, 
Davis, 47 Ark., 367). 


4. The only case in the Texas reports discussing the 
question of the authority to sell on credit, conferred by 
an assignment made under the Act of 1879, is West v. 
Schneider (64 Tex., 327). In said case, the court below 
had held the deed of assignment void on tts face, and on 
appeal its invalidity for said cause, under the Act of 
1879, was strongly urged. The court said: ‘«‘ Whether 
it was thus void, or not, is the turning point of the ap- 
peal.”’ And then, ignoring the effect of the statute en- 
tirely, it merely ruled (p. 330) that the clause in question 
did not confer a power to sell on credit. 

It is submitted that there arises out of this. case a 
strong implication that the court would have held the 
deed void on its face if it had found in it the existence 
of a power fo sell on credit. 
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The reasons leading to this conclusion are as follows: 
As referred to by this Court in Cunningham v. Norton 
(125 U. 8., 77), the Supreme Court of Texas had repeat- 
edly had before it the question of the effect of a fraudu- 
lent act or intent on the part of the assignee, where the 
assignment had been executed under the Act of 1879, 
and had ruled in Blum v. Welborne (58 Tex., 157) that « no 
act of the assignor at the time the assignment is made 
done with intent to defeat, delay, or defraud creditors 
will authorizea creditor totreat the assignment as void;”’ 
it had reaffirmed these liberal views in Donoho v. Fish 
Brothers (58 Tex., 164), and in Keating v. Vaughn (61 
Tex., 518) had said that «‘no provision which the assig- 
nee can make in the deed can interfere with the distri- 
bution of the estate as the statute requires.”’ 

Now, as this was the settled law at date of the de- 
cision in West v. Schneider, 2f tt applied to the case of 
an authority to sell on credit, the court would have so 
applied it. It is unreasonable to suppose that an infe- 
rior reason for overruling the objection would have been 
assigned, when this superior reason (if applicable) was 
present in the mind of the court; and that it was so 
present is manifested by the fact that the court cited the 
case of Keatiny v. Vaughn and applied its ruling to the 
very next succeeding objection to the validity of the deed. 


5. This conclusion is confirmed by the prior action of 
the court when this same question came before it in 
Keller v. Smalley (63 Tex., 512, 516). The Act of 1879 
had been amended by an act approved April 7, 1883, 
(Gen. Laws, 1873, p. 47), which provided that “no 
fraudulent act, intent, or purpose of the assignor or 
assignee shall have the effect to defeat the assign- 
ment ’’; and the deed of assignment there in question, 
which contained a clause authorizing a sale on credit, 
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was made under the amended act. The court expressly 
overruled the objection to the deed under this amenda- 
tory provision. It said: «‘The objection is met by the 
statute itself,”’ and then quoted the said amendment. 

There are three very plain deductions to be drawn 
from the foregoing facts, namely: (a) that the amend- 
ment of 1883 was a legislative declaration that certain 
fraudulent acts or purposes manifested on the face of 
a deed made under the Act of 1879 would have de- 
feated it, (Mullan v. United States, 118 U.58., 277); (6) 
that the aforesaid ruling in Keller v. Smalley under the 
amendment of 1883 was a judicial determination that 
an authority to sell on credit would have defeated the 
assignment under the Act of 1879; and (c) that the sub- 
sequent ruling aforesaid in West v. Schneider upon the 
language of the deed, and not on the effect of the 
statute, was, under these peculiar circumstances, a 
tacit admission that the Act of 1879 would not save 
the assignment. 


6. In the State of New York there is in force an act 
regulating assignments for the benefit of creditors, 
passed in 1877, so similar in many of its features to the 
Texas act of 1879 that the latter act may well have 
been modeled upon it, (Rev. Stat. 8th Ed., p. 2536); and 
there is also in force a similar statute against fraudu- 
lent conveyances, in which it is provided that a question 
of fraudulent intent shall be «a question of fact, and 
not of law,’’ (Id., p. 2592). Under these statutes arose 
the late case of Bagley v. Bowe (105 N. Y., 171), in 


_which the trial judge held that the deed of assignment 


authorized a sale on credit, and accordingly took the 
case away from the jury. The Court of Appeals stated 
the law of the case (p. 177) as follows: 


‘‘This clause, it is insisted, authorizes the assignee 
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to sell or dispose of the assigned property upon credit, 
or upon any consideration, whether in money or prop- 
erty. If this is the true construction of the provision, 
there can be no doubt of its invalidity. The law justi- 
fies and upholds trusts created by insolvent debtors of 
their property, through general assignments for the 
benefit of their creditors, only when they provide for 
the immediate and unconditional surrender and appli- 
cation of the assigned property to the payment of their 
debts; and any attempt to confer upon the assignee 
the power to delay the collection and conversion of the 
assets into money is held to be unlawful and to vitiate 
the assignment.”’ 


7. In Texas it has always been held that an authority 
to sell on credit avoids the assignment, the court at an 
early day, however, regarding the question of fraudulent 
intent as a question for the jury. It is characterized 
as ‘‘a badge of fraud” in Kicks v. Copeland (53 Tex., 
590), in Baldwin v, Peet (22 Tex., 714), and in Carlton v. 
Baldwin (22 Tex., 731). In the last cited case, the 
court said (p. 730) that the verdict of the jury contrary 
to the facts disclosed in the assignment might be set 
aside and (p. 731) expressed its view of special clauses 
as follows: 

‘‘ Any special provisions liable to produce unnecessary 
dlelay, or to complicate the transaction or subject the 
property to loss, must be regarded as raising a strong 
presumption ofa fraudulent intent, or covert advantage 


reserved, which should annul the deed unless satisfac- 
torily explained by other facts.” 


In Nave v. Britton (61 Tex., 572), the decision seems 
to go to the extent of holding that the question of fraud 
may be taken from the jury; for, when it was objected 
that the deed had been given tothe jury, the court said : 
‘Unless the deed was void upon its face, there was of 
jourse no error in permitting it to go to the jury.”’ 


The foregoing rulings were made under the statute 
against fraudulent conveyances, which is still in force 
as to deeds of assignment under the Act of 1879, (La 
Belle Wagon Works v. Tidball, Van Zandt & Co., 59 
Tex., 291). 


Fourth. It is submitted, in view of the state of the 
law in Texas, and in other States, on the question at 
issue, that there is sufficient warrant for a’ Federal 
Court, where the rights of non-resident creditors are 
involved, to hold this deed of assignment void on its 
face. 


1. Fraud in fact becomes fraud in law when exhib- 
ited on the face of the deed, (Burr. on Ass., Secs. 338, 
339). <A statute making fraud a question of fact does 
not apply to written instruments “which the law ad- 
judges to be fraudulent on their face and consequently 
void,” (Robinson v. Elliott, 22 Wall, 518). And in 
Means v. Dowd (128 U. S., 273), this Court held that, if 
the legal effect of the instrument be to delay creditors, 
it is void,—and this notwithstanding a statute of the 
State which required the production of evidence that 
the assignee participated in the fraud. 


2. The following are recent cases which hold that an 
assignment for the benefit.of creditors, which in terms 
directs or authorizes the assignee to execute the trust or 
dispose of the property in a mode not authorized by the 
statute, or contrary to its requirements, is void on its 
face: 

Schoolfield v. Johnson, 11 Fed. Rep., 297. 
Heelan v. Hoagland, 10 Neb., 511. 
Bonns v. Carter, 20 Neb., 566. 
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Edwards v. Mitchell, 1 Gray, 239. 
Pike v. Bacon, 21 Me., 280. 
Raleigh v. Griffith, 37 Ark., 153. 
Churchill v. Whipple, 41 Wis., 611. 


Fifth. The case at bar is distinguishable from the case ; 
of Cunningham v. Norton (125 U.8., 77), which also in- 
volved an assignment under the act of March 24, 1879, 
and from the several Texas cases therein cited. 


1. The clause mainly in question in Cunningham v. 
Norton directed the assignee, after paying consenting 
creditors, to pay over the surplus to the debtor. The 
statute provided for a garnishment of the surplus in the 
hands of the assignee, and for its payment into the 
court. 

On this state of the facts and the law, this Court held, 
(a), that the said direction ‘was intended and under- 
stood to be subject to this right of garnishment’’; (6), but 
that, if not so subject, the direction alone would be void, 
and the deed would be executed as the statute provided ; 
(c), and that the Supreme Court of Texas had ruled that 
the statute in terms regulated the subject, effecting a 
complete transferof the debtor’s property and distribut- 
ing the assets,—a view of the statute in which this 
Court concurred. That isto say, the decision was that 
a clause in contravention of the statute would be treated 
: as anullity where the statute itself regulated the matter. 
- But, in respect of the ‘‘ terms ”’ of sale of the assigned 
| property, the statute is silent. Consequently the two _ 
cases are clearly distinguishable. 

(It may be observed that the assignment in Cunning- 
ham v. Norton authorized a sale on credit, but this fact 
was not brought to the attention of the court. ] 


2. From a careful inspection of this Act of 1879, it is 
manifest that there is nothing whatever in it to war- 
rant its application in any more liberal manner than is 
customary in other States whose statutes regulating as- 
signments are silent on particular subjects, and espe- 
cially on the subject of sales on credit. Wherever the 
legislature intended to prevent the avoidance of the as- 
signment for causes which would have avoided it at 
common law, it so provided in terms. For example, in 
Section 9 it avoids a fraudulent transfer of property 
made in contemplation of the assignment, in Section 10 
it declares that no assignment shall be deemed fraud- 
ulent or void for want of an inventory, and in the same 
section it provides for the discovery of concealed assets. 
‘‘ Expressio unius est exclusio alterius is a universal 
maxim in the construction of statutes,’’ (United States 
v. Arredondo, 6 Pet., 725). Applying said maxim, it 
results that the legislature left such fraudulent acts of 
the assignor as were not regulated by the act to he gov- 
erned by the statute against fraudulent conveyances. 
And this conclusion is confirmed by the amendment of 
April 7, 1883, regulating the entire subject of frauds in 
assignments for the benefit of creditors, by providing 
‘that no fraudulent act, intent, or purpose of the as- 
signor or assignee shall have the effect to defeat the 
assignment.”’ 


3. The decisions in the Texas reports under the act of 
March 24, 1879, seem to support the foregoing conten- 
tion. 

a. The courts have frequently declared deeds of as- 
signments, made under the Act of 1879, void as against 
creditors, and for various causes apparent on the face 
of the instrument, (Donoho v. Fish Brothers, 53 Tex., 
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164; Stitt v. Focke, 66 Tex., 715; McWilliams v. Corne- 
lius, Bros., 66 Tex., 301). 

b. General expressions of the court to the effect that 
fraudulent provisions in the deed will not avoid it, must 
obviously be restrained by the contest and by the facts 
of the case. For example, in Blum v. Welborne, 58 Tex., 
157, the court said: «‘ No act of the assignor or of the 
assignee, or of both, at the time the assignment is made; 
or preceding it, but in contemplation of it, done with in- 
tent to defeat, delay, or defraud creditors, will authorize 
a creditor to treat the assignment as void.”’ But this 
was said of a fraudulent delivery of property to the as- 
signee ‘‘just before the assignment,’ of the conceal- 
ment of other property, and of a fraudulent disposal 
of it by the assignee—matters which were regulated - 
by the express terms of the statute. 

Again, in Keating v. Vaughn, 61 Tex., 518, the court 
said: «‘If the property passes to the assignee, no pro- 
vision which the assignor can make in the deed can in- 
terfere with the distribution of the estate as the statute 
requires.’ Here the case involved the question of a 
reservation of the surplus, for which the statute pro- 
vided, and not a power upon which the statute was 
silent; and the ruling is further restrained by the quali- 
fication that the property must vest in the assignee, 
which can not be the case if the deed is void on its 
face. These remarks apply also to the case of McCart 
v. Maddox, 68 Tex., 456. 

c. The decisions have frequently declared that the 
deed of assignment must be valid on its face, which is 
not the case where it authorizes a sale on credit. «The 
presumption, in the absence of language in the instru- 
ment showing a contrary intention, is that the assignee 
intended to make a valid deed’’ (Coffin v. Douglas, 61 
Tex., 406). The law requires of the assignor “that ho 
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shall actually make aconveyance . . . which shall ‘ 7 
be sufficient to convey the property”’ (Piggott v. Schram, * a 
64 Tex., 447). «‘ When the assignment is made in ac- i 
cordance with the laws of this State, the property here 
situated is withdrawn from the reach of the attacking 
creditors *’ (McKee v. Coffin, 66 Tex., 304). 

d. The distinction between an invalid and an informal 
assignment, in respect of the aid lent by the statute, 
has several times been plainly indicated. The law 
‘‘aids an assignment which evidences the intention of 
the debtor to comply with its provisions ”’ (Donoho v. Fish 
Brothers, 58 Tex., 167). ‘The law aids an informal 
assignment, but does not make one ”’ (Coffin v. Douglas, 
61 Tex., 406). «* The law will aid an imperfect assign- 
ment ’”’ (McIlhenny Company v. Miller, 68 Tex., 357). 

e. The effect of the express terms of the statute, or 
clear implications therefrom, in saving an otherwise 
void assignment, has been distinctly stated. “If the 
instrument was wanting in any respect in the fulness 
required by the statute, it was in relation to matters 
which the statute declares shall not avoid an assignment ”’ 
(McIlhenny Company v. Craddock, 68 Tex., 359). Un- 
der an implication from the terms of the statute regard- 
ing the time of sale, it was said of a provision delaying 
it: ««The property would, notwithstanding such pro- 
vision, have been disposed of in accordance with the 
requirements of the statute on the subject ’’ (West v. 
Schneider, 64 Tex., 330). On this principle several 
other cases arising under the Act of 1879 have been 
ruled, (Blum v. Welborne, 58 Tex., 157; Keating v. 
Vaughn, 61 Tex., 518; et cetera). 

f. But where the statute is silent, in respect of a power 
conferred by the deed, manifestly the foregoing princi- 
ples do not apply; ard this is especially so in the case 
of a power to sell on a credit, which, as above shown, 
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choose his own assignee, and he might make the assign- 
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may be lawfully exercised by the assignee. The dis- 
tinction is clearly pointed out by a comparison of the 
views of the court in the following two cases: In 
Schooler v. Hutchins, 66 Tex., 324, the court said: 
“They (the creditors) can compel the assignee to ex- 
ercise the powers which the law expressly or by impli- 
cation confers upon him.’ In Duncan, Wyatt & Co. 
v. Taylor, 63 Tex., 645: «“We have no right to engraft 
upon the statute any conditions or provisions not placed 
there by the legislature.”’ 


4. If there are other rulings in the Texas reports in 
conflict with the contention of the defendant in error, 
then it is submitted that this Court should disregard 
them for the reason that they were unnecessary to the 
decision, (Carroll v. Carroll, 16 How., 275), that it would 
be apparent from them that the decisions were not uni- 
form, (Enfield v. Jordan, 119 U.S., 680), or that they 
were not settled when the levy in this case was made, 
(Burgess v. Seligman, 107 U.5S., 20). 


II. 


THE DEED OF ASSIGNMENT IS VOID AS AGAINST NON. 
CONSENTING CREDITORS, FOR THE REASON THAT IT IS 
NOT MADE TO ONE ASSIGNEE AS REQUIRED BY THE STAT. 
UTE. 


First. From a diligent examination of the reports, it 
appears that this question has never been discussed or 
decided by the courts of Texas. 


Second. The common law allowed an insolvent debtor to 
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ment “to a single individual ortoseveral,”’ (Burr. on Ass., 
Sec.91). The two cases cited by Burrill in support of his 
statement are Moir v. Brown, 14 Barb., 39, where the as- 
signment was made under the statute of 13th Elizabeth, 
and Brennan v. Wilson, 71 N. Y., 502, where it was 
made under an act regulating assignments for the ben- 
efit of creditors, which in terms authorized the appoint- 
ment of “an assignee or assignees,’’ (N. Y. Laws, 1860, 
Chap, 348). The common law lent its sanction to the 
appointment of more than one assignee because it re- 
garded the assignees as trustees, and at common law it 
was competent for more than one trustee to execute a 
trust. But obviously this reasoning is not applicable 
to acase wherein the subject is regulated by statute. 
If the statute has spoken, the reason of the thing is 
immaterial, and the matter is disposed of beyond con- 
troversy. An assignee appointed under a statute is not, 
like a receiver, an officer of the court, (Lehman v. 
Rosengarten, 23 Fed. Rep., 642). 


Third. The Texas act of March 24, 1879, authorizes 
the appointment of one assignee only, as appears from 
the following considerations : 


1. There are three parties to an assignment, the 
debter, the creditors, and the assignee, and the act deals 
with the rights, interests, and duties of all three of 
them, and mentions them repeatedly. It frequently 
speaks of the ‘‘debtor,’’ and four times in Sec. 2 of the 
‘‘debtor or debtors.’’ It frequently speaks of the “ as- 
signor,”’ and once in Sec. 9 of the “‘assignors.”’ It fre- 
quently speaks of the ‘‘creditor’’ and the ‘‘creditors,”’ 
and seven times in Secs. 6, 9, 12, 14, and 18, of the 
‘‘creditor or creditors.’’ But it always speaks of the 
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‘‘assignee,’’ never using the word in the plural. Refer- 
ring to the creditors, it uses the expression “his ‘or 
their’ in Sec. 6, ‘them or any of them” in Sec. 12, 
and ‘‘one or more ”’ in Sec. 14; but it always uses the 
singular “‘he’’ or ‘*his”’ in referring to the assignee. 
The amending Act of 1883 pursues the same course, 
speaking of the ‘creditor or creditors’ in Sec. 2, for 
example, but never using the plural ‘‘assignees.”’ It is 
apparent, therefore, that in framing the act the legis- 
lature had specially in mind the number of each of the 
three parties to an assignment, and it is submitted that 
it is a conclusive presumption from the language of the 
act that they intended to provide for one assignee only. 
2. The rule of statutory construction, that the singular 
number may include the plural, is in force in Texas, 
(Rev. Stat. 1879, Art. 3138); but said rule is never to be 
enforced arbitrarily, and manifestly not in opposition 
to the plain intent of the statute. Indeed, the same 
article of the Texas code provides that ‘in all interpre- 
tations the court shall look diligently for the intention 
of the legislature ’’; and in enforcing this provision the 
Supreme Court has said in Russell v. Furguhur,-55 Tex., 
360: «‘In seeking to ascertain the intent of a statute, 
the words in which it is expressed should, and evi- 
dently must, receive our first as well as our chief con- 
sideration.”’ | 


3. It is submitted that the rule that the singular may 
include the plural is inapplicable to a statutory provis- 
ion authorizing the appointment of a person. For ex- 
ample, Art. 75 of the Texas code of 1879 provides for 
the appointment of ‘a superintendent of the lunatic 
asylum,’’ Art. 245 for that of ‘‘a county attorney,”’ 
Art. 467 for that of ‘“‘a health physician,”’ and Art. 987 
for that of ‘‘a county treasurer.’’ It has never been 
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contended in Texas, or in any other State having simi- 
lar statutes, that these provisions gave authority for 
the appointment of more than one person to the office. 


4. Where a plurality of appointees was contemplated 
by the legislature of Texas, they have been careful to 
so indicate in terms. Thus, Art. 542 authorizes the ap- 
pointment of ‘‘ one or more persons ”’’ as commissioners 

' of deeds, Art. 1026 authorizes “‘ one or more reporters ”’ 
for the Supreme Court, Art. 1471 authorizes the court 
to appoint ‘‘ an auditor or auditors,” and Art. 1862 au- 
thorizes the appointment of an ‘‘ executor or executors,”’ 
or of one or more administrators. 


5. In Garregus v. Board of Commissioners, 39 Ind., 
66, the question arose whether the legislature intended 
to authorize townships to vote aid to one railroad com- 
pany or more thanone. The court adverted to the fact 
; that the statute spoke of ‘‘a railroad company’’, and of 
‘‘such railroad company’’, but never used the plural 
‘‘railroad companies’’; and it held that the language 
was unar .Diguous, and that the legislature intended one 
railroad company only. As to the provision of the code 
: that the singular included the plural the court said; 

‘This construction is only to be given to words of a 
statute or instrument when the plain and evident sense 
and meaning of the words, to’ be derived from the con- 
text, renders such a construction necessary to give effect 
to the intention of the makers of the statute or instru- 
ment. We do not think we would be justified in placing 
| such a construction upon the sfatute under considera- 

“) ticn. Full effect and force can be given to the act with- 
out such a construction’’. 


—— 


Fourth. The foregoing contention, that the language 
of the Act of 1879 is to be construed as authorizing the 
appointment of.but one assignee, is enforced by a con- 
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sideration of the custom obtaining in other legislatures 
to expressly provide for the appointment of a plurality 
of assignees when such is the intention. It is areason- 
able presumption that the legislature of Texas had these 
statutes, or many of them, before them when framing 
their own statute. And the difference in particular 
provisions is conclusive of a deliberate intention to 
differ. 


1. The United States bankrupt law provided for the 
appointment of ‘‘one or more assignees,”’ (Rev. Stat. 
U.58., Sec. 5034). 


2. «The Insolvent Laws of the States,’’ by R. J. 
Moses, is a compilation which exhibits the state of the in- 
solvent laws in 1879. Fromit it appears that at that time 
the statutes of twenty-six of the States and Territories of 
the United States provided in terms for a plurality of 
assignees or trustees. The following are the States re- 
ferred to, and the pages of the book and sections of 
the statutes containing the provisions: 


Arkansas. .-..-- p. 18, Sec. 28 Neraska..-....... p. 828, Sec. 1 
Callfersié.........° 9 *“ $ Weweda.......14.* oe © 2 
Connecticut --- . “ts, *§ 2h. Rep eel... a “oe: ©. °g 
See) ee fe 
Delaware ------- —. “SE *§* © Bee es..." 2.  °* 
I fade caches Pe SMe ee RS * 392. <fee 
Illinois -........... “160, ‘* 2 Pennsylvania ----- a wecoe 
Kansas ----_--_- ‘186, ‘* 35 Rhode Island..... “417, ‘“ 11 
PEMNEB. unas. -..-... ‘S11, * 19 Gonth Coreiiee....“ Gs * § 
Massachusetts...... ‘247, ‘‘ 38 Vermont---....... “ 459, ‘“ 68 
Michigan .......... ‘281, ‘* 26 Washington ------ “478, “ 10 
Minnesota - .--- OM, - * FR: ee ee Oe 
PNG 650. cnt. 9 SB,“ HB ities cn ta. 4 


Fifth. The Act of 1879 contains no negative words, it 
is true; but, being a new law regulating the subject, it 
is to be enforced strictly according to its directions, - 


) 


(Potter’s Dwarris, 72; Bryan v. Sundburg, 5 Tex., 423). 
In the case of Hardmann v. Bowen, 39 N. Y., 196, 199, 
the court quotes the rule from Dwarris, and applies it 
to a statute regulating assignments for the benefit of 
creditors, as follows: 

‘‘ This, as 1 have already said, introduces a new law 
in regard to assignments. It is a maxim of law that 
if an affirmative statute, which is introductive of a new 
law, direct a thing to be done in a new manner, that 


thing shall not, even although there are no negative 
words, be done in any other manner.”’ 


Sizth. The record shows that both assignees accepted 
the trust, filed the required bond, and took possession of 
the insolvent’s property. They held it as joint tenants, 
if at all, and could only act jointly, (Wilbur v. Almy, 
12 How., 180; Brennan v. Wilson, 71 N. Y., 506; 3 Par- 
sons, Cont., 7th Ed., p. 468). There is no remedy in 
the statute for this defect in the assignment, for Sec. 
14 provides for the removal of the assignee only when 
he ‘‘ becomes unsuitable to perform the trust, or refuses 
or neglects to do so, or mismanages the property.” 
Neither of these contingencies exists in the case at bar, 
and the Court would not be authorized to remove for 
other cause, (Re Cohn, 78 N. Y., 248). 


Seventh. As the deed of assignment contravenes the 
statute in this one particular, if in no other, it is void, 
and no interest passed thereby to non-consenting cred-. 
itors; (Sedgwick on Stat. Law, 91; Burrill on Ass., Sec. 
319; Wakeman v. Grover, 4 Paige, 23, 11 Wend., 187; 
Jaffrey v. McGehee, 107 U. 8., 365; McKee v. Coffin, 
66 Tex., 304, 309, cited supra). 


22 


For the foregoing reasons, it is submitted that the 
judgment of the Circuit Court should be affirmed. 


Respectfully submitted: 
JOHN JOHNS, 
D. A. McKNIGHT, 
Attys for Dft. in Error. 
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IDAHO & OREGON LAND IMP. CO. VS. W. C. BRADBURY RT AL., &c. 1 


a Supreme Court, Idaho Territory. 


W.C. Brapsury et al., Pl’ff- & Respondent-, 
v8. 
Ipano & Orecon Lanp IMpRoveEMENT Co., Def’t & Appellant. 
Appeal from the second judicial district, Alturas county. 


Huston & Gray, attorneys for respondent-; F. E. Ensign and J. 
H. Crichton, attorneys for appellant. 


Filed January 4th, 1886. 
| A. L. RICHARDSON, Clerk. 


1 Complaint. 


In the District Court of the Second Judicial District of Idaho Ter- 
ritory in and for the County of Alturas. 


W.C. Brapsury and P. F. Rernsart, Partners under the Firm. 


Name of Bradbury & Reinhart, 
v8. 
Tue Ipano & OrEGON LAND IMPROVEMENT CoMPANY, a Corporation. 


The plaintiffs complain and allege: 
Ist. 


That at the times hereinafter mentioned they were partners en- 
gaged in railroad and other construction, as contractors, under the 
firm name aud style of Bradbury & Reinhart. 


°2nd. 


That at the time hereinafter mentioned the defendants were and 
still are a corporation organized, as plaintiffs are informed and be- 
lieve, under the laws of the State of Colorado, and having an office 
in the town of Hailey, in said Alturas county, Idaho Territory. 


3rd. 


That on the 13th day of April, 1883, the plaintiffs, as such part- 

ners as aforesaid, made and pdm into a contract with 

2 the defendant corporation to construct for said corporation. 

near the town of Hailey aforesaid, a certain ditch, a copy of 

which contract is hereto annexed, marked Exhibit “A,” and forms 
a part of this complaint, and reference is thereto had. 


4th. 


That on the 17th day of May, 1883, and before the completion of 
said ditch, and by and with the consent of the parties thereto, an 
amendment or supplement was made to said contract by the parties 
thereto, a copy whereof is hereto annexed & marked Exhibit “ B” 
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and made a part of this complaint, and reference to which is hereby 
made. 


5th. 


That on the first day of June, 1883, the plaintiffs having com- 
pleted said ditch in accordance with the terms and conditions of 
suid contract and the supplement or amendment thereto, and said 
ditch having been accepted by said defendant under the terms of 
said contract, the plaintiffs came to a settlement with defendant of 
and concerning the said contract and the work and labor done by 
plaintiffs thereunder and in fulfillment thereof. 


6th. 


3 That upon said settlement it was ascertained, agreed, and 

understood by and between the plaintiffs and the defendant 
that there was due and unpaid from the defendant to the plaintiffs 
upon said contract & for the work and labor done & performed by 
plaintiffs thereunder the sum of sixteen thousand seven hundred and 
seventy-four dollars and forty-nine cents (16,774.49). 


7th. 


That in payment of said sum of sixteen thousand seven hundred 
and seventy-four dollars and forty-nine cents, so as aforesaid ascer- 
tained and agreed to be due from the defendants to the plaintiffs as P 
aforesaid,the defendants did make, execute, and deliver to the plain- 
tiffs on said last-named date the said defendants’ check upon the 
banking-house of T. R. Jones, at Hailey aforesaid, for the sum of 
five thousand dollars; its, said defendants’, acceptance, at four days, 
for the sum of five thousand dollars, and its, defendants’, acceptance, 
at fifteen days, for the sum of six thousand seven hundred seventy- 
four dollars and forty-nine cents. 


Sth. 


4 That said bank check was paid upon presentation and said 
acceptance — dgfendant at four days was paid at maturity, 

but that said acceptance of defendant, at fifteen days, for said sum of 

six thousand seven hundred and seventy-four dollars and forty-nine 

cents, although duly presented at maturity, was not paid, nor has 

the same nor any part thereof been paid, and that on the 27th day 

of June, 1883, the same was duly protested for non-payment, and on ot 

the — day of July, 1883, plaintiffs received notice from defendants 

that it refused to pay said acceptance. 


9th. 


That there is now justly due and owing to plaintiffs from defend- 
ant upon said contract and upon said settlement the sum of six 
thousand seven hundred and seventy-four dollars and forty-nine 
cents and interest thereon at the rate of 1} % per month from the 


9th day of June, 1883. 
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10th. 


That it being the plaintiffs’ intention to avail themselves of the 
benefits of the provisions of chapter 48 of the Code of Civil Procedure 
of Idaho Territory, entitled “Enforcement of Liens,” and 
5 perfect a lien upon the premises aforesaid, and hereinafter 
described, as a security for the payment of the claim so due 
to plaintiffs from defendants aforesaid, and to claim and hold 
such lien upon said ditch, together with a convenient space about 
the same, or so much as might be required for the convenient use 
and occupation thereof, or upon such interest as the defendant, who 
caused said ditch to be constructed, had therein on the Ist day of 
June, 1883, and before the expiration of sixty days next ensuing 
the completion of said ditch as aforesaid, the said plaintiffs did file, 
on the 12th day of July, 1883, and after performance of said con- 
tract and completion of said ditch, with the recorder of the county 
of Alturas, wherein said premises are situated, their claim, contain- 
ing a true statement of their demand against the defendant, after 
deducting all just credits and offsets, with the name of the owner 
or reputed owner thereof; also a description of the property to be 
charged with said lien, sufficient for identification, duly verified by 
the oath of W. C. Bradbury, one of the plaintiffs. 


11th. 


6 hat said claim was for constructing a ditch near the town 

of Hailey, in the county of Alturas, Territory of Idaho, known 
as the “ Hailey ditch,” and described as follows: Commencing at a 
point near Wood river about four miles above the town of Hailey, 
Alturas county, Idaho Territory, at the foot of the first bench, and 
extending upon and along said bench to a point about two miles 
below said town of Hailey. 


12th. 


That the said ditch was, at the time said work was commenced 
and until the time of filing the notice of the lien therein mentioned, 
the property of defendant. 


13th. 


That ninety days have not elapsed since the filing of said lien. 


14th. 


That five hundred dollars is a reasonable amount for counsel fees 
in this action. 


Wherefore said plaintiffs pray judgment directing the sale of the 
premises above described, to the extent of the right of the defendant 
therein, on the first day of June, 1883, by the sheriff of said 

7 Alturas county, according to law and the practice of this 
court, and directing that the proceeds of such sale be applied 

to the payment of the costs of these proceedings, reasonable counsel 
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fees, and to the payment of said plaintiffs’ claim as aforesaid, 
amounting to the sum of six thousand seven hundred & seventy- 
four dollars and forty-nine cents, and for twenty per cent. damages, 
as provided by the statutes of Idaho Territory, and interest thereon 
from June 9th, 1883, at 14 % per month; also for the payment of 
the claim of any other lien holder or holders on said property, if 
any such there be, who shall come in and duly be made parties to 
this action, and that plaintiffs may have judgment against defend- 
ant for any deficiency in the satisfaction of the amount due thereon 
on sale of said ditch, and for such other and further relief as may 


be just in the premises. 
HUSTON & GRAY, 
Att’ys for Pl'ffs. 


TERRITORY OF IDAHO, | ,. . 
Ada County, ae 


Jo. W. Huston, being duly sworn, says he is one of the attorneys 

of the plaintiffs in the above-entitled action; that he has 

8 read the foregoing complaint and knows the contents thereof, 

and that the same is true as he is informed and believes; that 

his information is derived from the statements of the plaintiffs, the 

letters of the defendant, and the papers in the case; that he makes 

this verification as the attorney of plaintiff-, because neither of the 

plaintiffs are now residents of or within Ada county, I. T., where 
their attorneys reside. 

JO. W. HUSTON. 


Subscribed and sworn to before me this 19th day of September, 
1883. | 
A. L. RICHARDSON, Clerk, 
By SOL. HASBROUCK, Deputy. 


9 Exuipit “A.” 


This agreement, made and entered into this thirteenth day of 
April, 1883, by and’ between Bradbury & Reinhart, of Alturas 
county, the first party, and the Idaho and Oregon Land Improve- 
ment Company, the second party, witnesseth: That the said first 
party, in consideration of the covenants and agreements of the sec- 
ond party hereinafter contained, covenants and agrees to and with 
the second party to excavate & construct a ditch for the second party, 
to commence at a point near Wood river about four miles above the 
town of Hailey, at the foot of the first bench, to be selected and desig- 
nated by the engineer in charge of the construction of said ditch, 
to be appointed by said second party, to be constructed along the 
line to be selected and designated by said engineer, and to be not 
less than four miles long and at the agreed price of thirty-two and 
one-half cents (32}c.) per cubie yard for all material moved in the 
construction of said ditch, the said ditcli to be of the following 
dimensions, to wit, eight (8) feet wide at the bottom, two (2) feet at 
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its shallowest point, with a grade of three (3) feet = mile through- 
out its entire length, and the ditch to so constructed 
10 that each of its sides shall slope outward and upward at the 
rate of one (1) foot for each foot in depth, the said first party 
to commence work on said ditch as soon as practicable and to com- 
plete the same on or before the first day of July, 1883. 

Any dirt or material that shall, under the direction of said engi- 
neer, be moved over one hundred (100) feet in the construction of 
embankments or for other reasons shall be paid for at the rate of 
four (4) cents per cubic yard for each and every hundred feet moved, 
in addition to the price of thirty-two and one-half (32}c.) cents here- 
inbefore mentioned ; and the said second party, in consideration of 
the covenants and agreements herein contained, covenants and 
agrees to and with said first parties to pay said first parties for said 
work at the rate of thirty-two and one-half ¢32}c.) cents per cubic 
yard for all material moved from or in construction of said ditch, 
payment therefor to be made as follows: Estimates of the amount 
of work done to be made at the end of each calendar month by the 

engineer in charge, and payments for each month’s work to 
1] be made on or before the tenth day of the following month 

by said second party, at the banking-house of T. R. Jones, at 
Hailey, in the said county and Territory, less ten per cent. of the 
amount due, which last-named amount is to be retained until the 
completion of the said ditch according to the terms of his contract 
and its approval by the engineerin charge. The foregoing provisions 
of this contract are not to apply to any material that will require 
blasting to remove, nor to low and boggy ground, nor ground which 
will require clearing or grubbing. 

This contract is not intended to include any fluming, but only 
earth excavations and embankments. 

In witness whereof the parties to this instrament have hereunto 
set their hands & seals the day and year first above written. 

BRADBURY & REINHART. [ SEAL. ] 
THE IDAHO & OREGON LAND 
IMPROVEMENT CO., [SEAL. ] 
By W. G. CASE, Vice-Pres't. 
Witness: 


WILLIAM CASE. 


12 Exursit “ B.” 
Supplement. 


It is agreed that the contract of Bradbury & Reinhart with the 
I. & O. L. Imprevement Co., dated April 13, ’83, shall be amended 
and modified as follows: All excavations from the head of the ditch 
to station # 43, which it is agreed shall include all the work to be 
classified as low and boggy ground or as loose rock, to be paid for 
at 70c. per cubic yard, and all work ae blasting is to be paid 
for at $1.60 per cubic yard; und for all the clearing & grubbing 


6 THE IDAHO AND OREGON LAND IMPROVEMENT CO. VS. 


B. & R. shall keep a force [full] account of time, labor, and expenses 
of same, which amount, together with ten per cent. (10%) added for 
profit, shall be paid to said B. & R. in full for such clearing & grub- 
bing, and all the remainder of the work shall be settled for at 32}¢c. 
per cubic yard, as per contract. 
In testimony whereof the parties of the original contract have set 

their hands this 17th day of May, A. D. 1883. 

BRADBURY & REINHART. 

IDAHO & OREGON LAND IMPROVEMENT CO., 

By ROBT E. STRAHORN, Gen. Man. 


Witness: 


H. C. WALLACE. 


13 (Endorsed :) District court, Alturas county, I. T. Brad- 

bury & Reinhart, pl’ffs, vs. I. & Oregon L. Imp’t Co., def’ts. 
Complaint. Filed Sept. 24,1883. A. L. Richardson, clerk, by E. E. 
Richards, deputy. Huston & Gray, for pi'ffs. 


14 Demurrer. 


Territory or Ipano, | 
County of Alturas, jf 


In District Court, 2nd Judiciai District. 


W.C. Brappury and P. F. Rernnart, Partners under the Firm) 
Name of Bradbury & Reinhart, Plaintiffs, 
v8. 
Tue Ipano & OrEGON LAND IMPROVEMENT COMPANY, a Corpora- 
tion, Defendant. 


Now comes the said defendant and demurs to the complaint of 
the said plaintiffs, filed herein, on the ground following, to wit: 

That the said complaint does not state facts suflicient to constitute 
a cause of action. Wherefore defendant prays to be dismissed hence 


with his costs. 
Fr. E. ENSIGN, 
Att’y for Defendant. 


15 (Endorsed :) In district court, 2nd judicial district, Alturas 

Co., Idaho. W.C. Bradbury et al., pl’ffs, vs. Idaho & Oregon 
Land Improvement Co., def’ts. Demurrer. Filed Oct. 15th, 1883. 
A. L. Richardson, clerk. Certified copy of the within sent by mail 
to Messrs. Huston & Gray, Boise City, Idaho T’y. E. E. Richards, 


deputy clerk. 
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16 Order Overruling Demurrer. 


In the District Court of the Second Judicial District of Idabo 
Territory in and for Alturas County. 


Present: Hon. Case Broderick, presiding judge. 
June term, A. D. 1884. Thursday, June 12th, 1884. 
W. C. Brapsury et al. 


v8. 
IpaHo & OrgeGon LAND IMPROVEMENT COMPANY. 


On this day the defendant’s demurrer to the complaint herein 
was argued by F. E. Ensign, Esq., for the def’t, & Jo. W. Huston, 
Esq., for the ol fis after which, the court being fully advised in the 
premises, ordered that said demurrer be, and the same is hereby, 
overruled, and that said def’t have until the 17th inst. to answer. 


17 Answer. 


TERRITORY OF IDAHO, | 
County of Ada. j 


In District Court, 2nd Judicial District. 


W.C. Brappury and P. F. Rerynart, Partners under the Firm 
Name of Bradbury & Reinhart, Plaintiffs, 
v8. 
THe Ipano & OreGon LAND IMPROVEMENT Company, a Corpo- 
ration, Defendant. 


The said defendant, in answer to the complaint of plaintiffs filed 
herein, denies that on June Ist, 1883, or at any other time, plaintiffs 
completed the ditch described in said complaint in accordance with 
the terms or conditions of the alleged contract and the alleged sup- 
plement or amendment thereto, copies of which, marked Exhibits 

“A” & “B,” are annexed to and made a part of said plaintiffs’ com- 
plaint, and denies that the said ditch was ever accepted by said de- 
fendant. 

Denies that there is now due and owing to plaintiff from defend- 
ant upon said alleged contract or any settlement made between 

them the sum of $6,774.49, and that there is now due or 
18 __ owing to plaintiffs thereon any sum in excess of five hundred 

dollars. And the said defendant, in further answer to said 
complaint, alleges that if a settlement with said defendant was ever 
made by plaintiffs of or concerning the alleged contract or the work 
or labor done thereunder or in fulfillment thereof, or if in any such 
settlement it was ascertained or agreed that there was due or unpaid 
upon said contract, for the work or labor done by plaintiffs there- 
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under, the sum of $16,774.49, or if in payment of said sum the check 
and acceptances described in said complaint were made by defend- 
ant, the said settlement was made and the said check and accept- 
ances were executed under a misapprehension of the facts caused by 
the false and fraudulent statements and misrepresentations of the 
plaintiffs that the said ditch was completed in accordance with the 
alleged contracts set out in the complaint, which said false and 
fraudulentstatements & misrepresentations of plaintiffs were believed 
by defendant and caused defendant to make such settlement and 
execute said check and acceptances, and defendant would not have 
made such settlement or executed said check or acceptances 
19 had defendant then known the truth. 
Wherefore defendant prays that the plaintiffs have judg- 
ment herein for a sum not exceeding five hundred dollars. 
Fk. Ek. ENSIGN & 
J. H. CRICHTON, 
Att’ys for Def't. 


TERRITORY OF IDAHO, | 
County of Alturas. § 


Hugh C. Wallace, being duly sworn, says that he is the secretary 
of the said defendant corporation ; that he has heard the said answer 
read and knows the contents thereof; that the same is true of his 
own knowledge except as to those matters which are therein stated 
on his information and belief,and as to those matters that he believes 


it to be true. 
HUGH C. WALLACE. 


Subscribed and sworn to before me this 19th day of June, 1884. 
A. L. RICHARDSON, Clerk. 


20 (Endorsed :) In district court, 2nd judicial dist., Alturas 

Co., Idaho. W.C. Bradbury et al. vs. The I. & O. L. I. Com- 
any. Answer. Filed June 19th, 1884. A. L. Richardson, clerk. 
Jelivered a copy to R. Z. Johnson June 19th, 1884. 


91 Special Findings by the Jury. 


In the District Court for Alturas County, Idaho Territory. 


W. C. Brapsury et al., Pl’ffs, 
v8. 
Tue Ipano & OreGon LAND IMPROVEMENT Company, Def’t. 


[On margin:] These questions from 1 to 8, inclusive, submitted. 


Special findings by the jury asked by the plaintiffs: 
Ist. 


Was the ditch constructed upon the survey made by the engineer 
in charge employed by the defendant corporation? Yes. 


4... 
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2nd. 

Did the dimensions of the ditch as laid out by the engineer in 
charge vary from the dimensions as stated in the written contract ? 
Yes. 

ord. 


Were the variations or changes in the dimensions of the ditch as 
laid out by the engineer in charge from those stated in the contract 
made before the work of construction was commenced? Cannot 
agree. 

4th. 
Were the changes or variations in the dimensions of the 
22 ditch made with the knowledge of Mr. Case, the vice-presi- 
dent and general manager of the defendant corporation, and 
by his direction? Yes. 
5th. | 33 

Was the ditch — by the defendant corporation, and have 
they appropriated and used it ever since such appropriation and 
acceptance? Cannot agree. 

6th. 

Was there a settlement between the plaintiffs and defendant on 
the 9th day of June, 1883? Yes. 

7th. 

What amount was found to be due to plaintiffs from defendant 
upon such settlement? 16,774.49. 

8th. 


Did the defendant, by its general manager, R. E. Strahorn, give 
its acceptance to plaintiffs for the sum of $6,774.49 upon such 
settlement? Yes. 


(Endorsed :) Questions by pl’ff- submitted. Filed July Ist, 1885. 
A. L. Richardson, clerk, by E. E. Richards, deputy. 


23 V irdicet. 
District Court, Alturas County. 


Brapspury & Rernart, Pl’ffs, ! 


v8. 
IpaHo & O’a’x Lanp Imp’r Co., Def't. 


We, the jury in the above-entitled action, do find for plaintiff- for 
4,274.49 and 20 % and interest from date of acceptanee. 


Hailey, June 30th, 1885. 
J. F. CLIFF, Foreman. 


(Endorsed:) Virdict. Filed July 1, 1885. A. L. Richardson, 
clerk, by E. E. Richards, deputy. 
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24 Findings of Fact & Conclusions of Law. 


In the District Court, Second Judicial District of Idaho Territory in 
and for the County of Alturas. 


W. C. Brappury et al., P|’ffs, 
U8. 


Tue I. & O. L. Imp’t Co., Def't. 


Findings of Fact and Conclusions 
of Law. 


This cause came on regularly to be heard before the court with a 
jury, and, after hearing the pleadings, proofs, and arguments of 
counsel, the case was submitted to the jury upon written and oral 
instructions by the court and upon special issues, and the jury, after 
due deliberations, having found in favor of the plaintiffs upon all 
the material issues submitted to them, and said findings being 
adopted by the court and made a part hereof, the court therefrom 
makes the following findings of fact: 


lst. 


That the ditch contracted to be constructed for defendant by plain- 
tiffs was constructed as contracted, except as to certain changes in 
dimensions of the same, which changes were made with the knowl- 
edge and assent of the vice-president and general manager of the 

defendant and before the execution of supplemental written 
25 agreement, a copy of which is attached to plaintiffs’ com- 
plaint. : 


2nd. 


That when completed said ditch was accepted by the defendant, 
through its general manager, and has ever since been appropriated 
and used by the defendant.’ 


ord. 


That after said acceptance of said ditch by defendant plaintiffs 
and defendant came to a settlement; that settlement was based upon 
the estimates and measurements made by the engineer of defendant 
in charge of the construction of said ditch; that there was no fraud 
or misrepresentations on the part of plaintiffs in or concerning said 
settlement. 


4th. 


That upon said settlement there was found & agreed to be due to 
the plaintiffs from defendant for the construction of said ditch ‘the 
sum of $16,774.49. 

5th. 


That said settlement was had on the 9th day of June, 1883, and 
in payment of the sum so found to be due from defendant to 

26 plaintiffs the defendant paid to the plaintiffs the sum of five 
thousand dollars in cash and executed to plaintiffs it accept- 
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ance for the sum of five thousand dollars at 4 days, and for the sum 
of $6,774.49 at 15 days, with interest at the rate of one per cent. per 
month ; that the first of said accep-tions was paid at maturity ; that 
said acceptance of defendant for the sum of $6,774.49 has not been 
paid, nor has any part thereof; that on the 27th day of June, 1883, 
said acceptance of defendant for the sum of $6,774.49 was duly pro- 
tested for non-payment. 


6th. 


That the lien of plaintiffs set forth in their complaint was duly 
filed according to the statutes of Idaho Territory. 
From which facts the court finds the following: 


Ist. 


That the plaintiffs are entitled to a judgment for the sum of ten 
tbousand one hundred and seven dollars and fifty-two cents, & for 
costs, which includes the sum found due, interest, and protest dam- 
ages. 

2nd. 


That plaintiffs are entitled to a decree of foreclosure of the 
27 lien set forth in their complaint, and it is so ordered. 
To all of which findings and conclusions the defendants 
object and excepts. 
July 8th, 1885. 
CASE BRODERICK, 
District Judge. 


(Endorsed :) District court, Alturas county, lL. T. W. C. Brad- 
bury et al., pl’ffs, — I. & O. L. Imp’t Co., def’ts. Findings of fact 
and conclusions of law. Filed Julv 8th, 1885. A. L. Richardson, 
clerk, by E. E. Richards, deputy. Huston & Gray, for pl’ffs. 


28 Decree. 


In the District Court of the Second Judicial District of the Terri- 
tory of Idaho in and for the County of Alturas. 


W. C. Brapsury and P. F. Reryqart, ) 
Partners under the Firm Name of Brad- | Decree of Foreclosure 


bury & Reinhart, Plaintiffs, 1 and Sale. 
v8. In Open Court, July 
Tue Ipano & Orecon LAND IMPROVEMENT 7th, A. D. 1885. 


Company, Defendant. 


This cause having this day been brought on to be heard upon the 
complaint tiled therein and upon the answer filed thereto by the 
defendant, and upon due proof of the filing of the lien set forth in 
plaintiffs’ complaint in the recorder’s office of said Alturas county 
on the 20th day of July, 1885, at 2 o’clock p. m.,and upon the proofs, 
records, and evidence produced by the respective parties, and the 


A BE 
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court having heard the proofs necessary to enable it to render judg- 
ment herein, and it appearing to the court from the proofs herein 
that there is now due to the plaintiffs from the said defendant the 
sum of ten thousand one hundred and seven dollars «& fifty- 
29 two cents for principal, damages, and interest upon the debt 
mentioned and set forth in the complaint of plaintiffs, which 
sum is to draw and bear interest, at the rate of ten per cent. per an- 
num, from the date hereof, and that all the allegations in the said 
plaintiffs’ complaint contained are true: Now, on motion of Huston 
& Gray, of counsel for the plaintiffs, it is adjudged and decreed that 
all and singular the mortgaged premises mentioned in the said com- 
plaint and hereinafter described, or so much thereof as may be sufh- 
cient to raise the amount due to the plaintifis for the principal, 
damage, and interest and costs in the suit and expenses of sale, and 
which may be sold separately without material injury to the parties 
interested, be sold at public auction by or under the*direction of the 
sheriff of the county of Alturas, where said premises are situated ; 
that said sale be made in said Alturas county; that the said sheriff 
give public notice of the time and place of such sale, according to the 
course and practice of the court and the law relative to sales of real 
estate under execution, and that the plaintiffs or any of the parties 
to this suit may become the purchaser at such sale, and that the 
said sheriff, after the time allowed by law for redemption has 
30 expired, execute a deed to the purchaser or purchasers of the 
premises on said sale. : 

That the said sheriff, out of the proceeds of said sale, retain his 
fees, disbursements, and commissions on said sale, and pay to the 
plaintiffs or their attorneys, out of said proceeds, their costs in this 
suit, taxed at $60.50, with interest thereon from this date at the rate 
of 10 per cent. per annum, and also the amount so found due as 
aforesaid, together with interest thereon, at the rate of ten per cent. 
per annum, from the date of this decree, or so much thereof as the 
said proceeds of sale will pay of the same; (and that the said sheriff 
take receipts for the amounts so paid and return the same to this 
court with his report of sale, and that he bring the surplus money 
arising from said sale, if any there be, into court within five days 
after such surplus shall have been received and shall be ascertained, 
to abide the further order of this court.) 

That the defendants and all persons claiming or to claim from or 
under it, and all persons having liens subsequent to said lien of 

plaintiffs, by judgment or decree upon the premises described 
ol in said lien, and his or their personal representatives, and all 

persons having any lien or claim by or under such subse- 
quent judgment or decree and their heirs or personal representatives 
and all persons claiming under them, and all persons claiming to 
have acquired any estate or interest in said premises subsequent to 
the filing of said lien with the recorder as aforesaid, be forever barred 
and foreclosed of and from all equity of redemption and claim of, 
in, and to said premises covered by said lien and every part and 
parcel thereof from and after the delivery of said sheriff’s deed. 

And it is further adjudged and decreed that the purchaser or pur- 
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chasers of said premises covered by said lien at such sale be let into 
possession thereof, and that any of the parties to this action who 
inay be in possession of said premises or any part thereof, and any 
person who since the commencement of this action has come into 
possession under them or either of them, deliver possession thereof 
to such purchaser or purchasers on production of the sheriff's deed 
for such premises or any part thereof. 
And it is further adjudged and decreed that if the moneys 
32 arising from said sale shall be insufficient to pay the amount 
so found due to the plaintiffs as above stated, with interest 
and costs and expenses of sale as aforesaid, the sheriff specify the 
amount of such etidinay and balance due to the plaintiffs in his 
return of said sale, and that on the coming in of said return a judg- 
ment of this court shall be docketed for such balance against the 
defendant corporation, and that the defendant corporation, which is 
personally liable for the payment of the debt secured by the said 
lien, pay to said plaintiffs the amount of such deficiency and judg- 
ment, with interest thereon at the rate of 10 per cent. per annum 
from the daie of said last-mentioned return and judgment, and that 
the plaintiffs have execution therefor. 

The description and particular boundaries of the property author- 
ized to be sold under and by virtue of this decree, so far as the same 
can be ascertained from the complaint and lien above referred to 
in this action, are as follows, to wit: 

That certain ditch known asthe “ Hailey ditch,” and commencing 

at a point near Wood river about four miles above the town 
33 of Hailey, Alturas county, Idaho Territory, at the foot of the 

first bench, and extending upon and along said bench toa 
point about ten miles below said town of Hailey. 


July 8th, 1885. 
CASE BRODERICK, 
District Judge. 


34 Notice of Motion for a New Trial. 


In the District Court of the Second Judicial District of Idaho 
Territory in and for the County of Alturas. 


W. C. Brapsury and P. F. Retnuart, Partners, Doing ew 
under the Firm Name of Bradbury & Reinhart, Plaintiffs, 


v8. 
THE Ipano & OreGon LAND IMPROVEMENT CoMPANY, Oe | 


Take notice that the defendant, The Idaho & Oregon Land Im- 
provement Company, intends to move the court to vacate and set 
aside the virdict and decision of the court rendered in the above 
cause, and to grant a new trial of said cause upon the following 
grounds, to wit: 

Ist. Accident & surprise which ordinary prudence could not have 
guarded against. 

2nd. Insufficiency of the evidence to justify the virdict and other 
decisions, and that the virdict is against law. 
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ord. Errors in law occurring at the trial and excepted to by the 
defendant. 
Said motion will be made on the Ist ground above stated 
30 upon affidavits hereafter to be filed and served upon you, and 
on the 2nd and 3rd grounds on a statement of the case to be 
hereafter prepared. 
Hailey, Idaho, July 16, 1885. 
Fr, E. ENSIGN anp 
J. H. CRICHTON, 
Att’ys for Defendant. 


To Messrs. Bradbury & Reinhart, pl’ffs, and Messrs. Huston & 
Gray, attorneys for plaintiffs. 


(Endorsed :) In district court, 2nd judicial district, Alturas Co., 
Idaho. W.C. Bradbury et al., pl’ffs, vs. The Idaho & Oregon Land 
Improvement Company, def’t. Notice of motion for new trial. Filed 
July 16th, 1885. A. L. Richardson, clerk, by E. E. Richards, dep- 
uty. Copy of the within received July 16th, 1885. Huston & Gray, 
pl’ffs’ att’ys. 


36 Statement on Motion for New Trial. 


In the District Court of the Second Judicial District of. Idaho 
Territory in and for Alturas County. 


W.C. Brappury and P. F. Retnuwarr, Partners 
Jer the Firm Name of Bradburv & Rein- : ‘ 
wong intiff ° Affidavit of Sur- 
é j c S, " ¢ 
ee » prise on Motion 
ot | for New Trial 
New al. 
THe Ipano &«& OREGON LAND IMPROVEMENT 
Company, a Corporation, Defendant. 


Territory oF IDAne, |... 
County of Ada, — 


R. E. Strahorn, being duly sworn, says: I am now and have been 
since May, 1883, the vice-president and general manager of defend- 
ant in said action, The Idaho & Oregon Land Improvement Com- 
pany; that said action was tried at this term of said court, and a 
judgment rendered therein for plaintiffs for the sum of $10,107.52 
& interest; that before said action came on for trial affiant was in- 
formed by defendant's counsel, F’. E. Ensign & J. H. Crichton, Esqrs., 

that the plaintiffs would be confined on the trial to the prapfs 
37 & facts alleged in said complaint of plaintiffs and the ex- 

hibits attached thereto, and that they would be confined to 
proof of the construction of a ditch 8 feet wide at bottom and 2 feet 
deep, and that if the court permitted them to ameyd their complaint, 
so as to admit proof of the construction of a larger and more costly 
ditch, the defendant would be entitled to a continuance for the pur- 
pose of procuring the necessary witnesses to meet the new issue pre- 
sented by the amendment. 
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That E. B. True, called as a witness for plaintiff, testified that he 
was a surveyor and civil engineer, and that he had surveyed the 
ditch after plaintiffs had completed their work, and that they had 
dug the ditch a large portion of its length, and particularly through 
the most expensive and difficult portion of its construction, 10 feet 
wide at bottom and 3 feet deep, and that in its construction plain- 
tiffs had removed 31,571 cubic yards of dirt & rock, of the value, 
under the rates of payment set forth in the written contract attached 
as exhibits to the complaint, of $17,051.90. 

That the judgment of the said court rendered in said cause 

38 was based, so far as the amount of work done on the said ditch 

was concerned, upon the testimony of the said True, there 

being no other testimony relating to the amount of work done, and 

that the judgment of the court in said cause was rendered in favor 

of plaintiffs for the sum of $10,107.52 & interest for removing 31,571 

cubic yards of dirt & rock, the principal portion of which was re- 

moved in the construction of a ditch 10 feet wide at bottom and 
three feet deep. 

That said testimony of said True was was objected to by defend- 
ant on the ground that it conflicted with the allegations of the com- 
plaint and the written contracts attached thereto as exhibits, and 
that defendants would be entitled to a continuance to procure testi- 
mony to contradict it, and that the admission of such testimony 
under the pleadings was a surprise to plaintiff. 

That if a new trial is granted in said cause defendant will be able 
to prove that the amount of dirt, earth, and rock actually removed 

in the construction of the ditch of the size & dimensions stated 
39 in said True’s testimony did not exceed 3,250 cubic yards, 

which will reduce the cost of constructing the ditch about 
$2,200 less than the amount proved on said trial. 

That defendant will be able to prove the same by C. N. Sawyer, a 
railroad surveyor and civil engineer of great experience, who sur- 
veyed the said ditch for defendant immediately after the completion 
and who resides in the State of Missouri and whose testimony could 
not have been procured by defendant for use on said trial after the 
court had admitted the said evidence of said E. B. True; that affiant 
has been informed by said counsel and believes that if a new trial 
of said cause can be had and the evidence of said Sawyer given on 
the trial that a different and smaller verdict will result and judg- 


ment be reduced. 
ROB’T E. STRAHORN. 


Subscribed & sworn to before me this lst day of August, 1885. 
A. L. RICHARDSON, Clerk, 
By E. E. RICHARDS, Deputy. 


40 (Endorsed :) In district court, 2nd judicial district, Alturas 

Co., Idaho. Bradbury & Reinhart, pl’ffs, vs. I. & O. Land Imp’t 
Company, def’ts. Affidavit of R. E. Strahorn on motion for new 
trial. Filed Aug. Ist, 1885. A. L. Richardson, clerk, by E. E. Rich- 


ards, deputy. 
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41 In the District Court of the Second Judicial District of Idaho 
Territory, held in and for Alturas County. 


W.C. Brappury and P. F. Remnart, Partners ) 


under the Firm Name of Bradbury & Rein- | Statement of De- 


hart, Plaintiffs, | fendant on Mo- 
v8. ( tion for New 


Tue IpanHo & Orrcon LAND IMPROVEMENT Trial. 
Company, Defendant. 


This is an action on contract and for the foreclosure of mechanics’ 
lien on a certain water ditch conducting water from Wood river to 
the town of Hailey, Alturas county, Idaho. 

The cause, having been regularly called, was tried before the court 
with a jury on the —. 


Testimony of EF. B. True. 


E. B. True was called and sworn as a witness for plaintiffs, and 
plaintiffs’ attorney asked him the following questions: 


State what you know about the construction of the ditch described 

in the complaint, and whether any changes were made in the size 

or dimensions of the ditch from that described in Exhibits 

42 “A” & “ B,” attached to said complaint; and, if any changes 
were made, state by whose direction they were made. 


Defendant objected to the question on the ground that the same 
was irrelevant & immaterial, and that no changes in the contract 
set out in said exhibits relating to the size or dimensions of the 
ditch to be construeted and no new contracts authorizing the con- 
struction of a ditch of different dimensions from that stated in said 
exhibits could be proven under the issues made by the pleadings. 

The court overruled the objection of defendant and admitted the 
testimony; to which ruling of the court the defendant duly ex- 
cepted. ; 


In answer to said question the witness testified as follows: 


I had considerable conversation with Mr. Case, who I understood 
was managing the business of the defendant at Hailey, about the 
ditch. I discussed with him the size and dimensions of the ditch 
before the contract was made with Bradbury & Reinhart, and what 
its size should be as it was extended down the valley towards the 

town of Hailey. Afterwards I read the written contract (Ex- 
43 hibit “B”), and when I came to the point where it stated the 

dimensions of the ditch I stated to Mr. Case that I did not 
understand that it was to be of that size. I said to him, “ You told 
me it was to be 10 feet wide at the bottom.” He said in reply, 
Never mind those figures, but go on and stake out a ditch as we had 
before determined upon. He remarked that there were several 
matters in the contract which were to be left for future considera- 
tion, and I understood that this was to be one. I had several other 
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conversations with him about the ditch, and then went and staked 
out the ditch to be 10 feet wide at the bottom at the upper end, but 
diminished it to 7 feet wide at the bottom near the town of Hailey. 
I don’t know whether the contract was signed at the time I saw it. 
I think it was not. 

All of the above testimony of witness True was admitted by the 
court against the objection of defendant; to which ruling of the 
court the defendant duly excepted. The witness True also testified 
that the ditch was dug 2 feet wider at the bottom and 1 foot deeper 

than was provided for in the written contracts set up in the 
44 complaint for a large portion of the way from its head to the 

town of Hailey, and that the ditch headed about four miles 
above the town of Hailey. 

The witness was shown Exhibit “C,” and stated that he signed 
as engineer in charge of the construction of the ditch, and that it 
was his report of the work done and expense incurred in construc- 
tion of the said ditch, which he delivered to Mr. Strahorn at the 
time of the settlement between plaintiffs & defendant, described in 
said eomplaint, and that he supposed it was the basis on which the 
settlement was made. 

Witness True also stated on cross-examination that the 15,776 
yds. of loose rock described in said Exhibit “C” was the total 
amount of rock and earth removed in the exeavation of the ditch 
from the head to station 43, and that the amount of excavation 
above station 45 would have been less by from } to } if the ditch 
had been constructed of the size and dimensions described in the 

written contracts annexed to plaintiffs’ complaint, and to ex- 
45 plain and illustrate the difference he drew a diagram, which 
was received in evidence and marked Exhibit “oe 


Testimony of W. C. Bradbury. 


W. C. Brappury was then called and sworn as witness for plain- 
tiffs; he testified as follows : 


I am one of the plaintiffs in this action. I signed the contracts 
marked Exhibits “A” & “B,” attached to our complaint; that the 
original contract was signed before the commencement of the work 
on the ditch described in complaint, and the supplementary con- 
tract was signed a short time after the commencement of work on 
the ditch ; that plaintiffs constructed the ditch for defendant. 


Counsel for plaintiffs here asked the witness the following ques- 
tions: 


What changes were made in the written contract relating to the 
dimensions of the ditch? Which question was objected to on the 
part of the defendant on the ground that the same was irrelevant 
& immaterial, and that no such changes, if any such were made, 
could be proven under the issues made by the pleadings; which 
objections were overruled by the court; to which ruling defendant 
then and there excepted. 
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46 Witness then testified, in answer to the question, that the 

dimensions were enlarged to a width of 10 feet at the bottom 
and to the depth of 3 feet, by authority of Mr Case, and that plain- 
tiffs constructed the ditch under the direction of Mr. True, who 
was the engineer of defendant superintending the construction. He 
further testified: I was present — the supplementary contract, 
Exhibit “ B,” was drawn by Mr. Caldwell. The original contract 
(Exhibit A) was lying on the table and was consulted and read ; 
nothing was said by anybody about any verbal contract providing 
for the enlargement of the ditch. 


The following is a copy of the letter of R. E. Strahorn, offered by 
plaintiffs and received in evidence by the court, referred to in the 
oral instructions of the court to the jury hereinafter contained : 


Haritrey, Ipano, June, 27, 1883 
Messrs. Bradbury & Reinhart, Boise City, Idaho. 
Gents: At the request of some of the parties interested in the 
“ Hailey ditch,” we had a U. P. engineer to come here and measure 
the excavations made by you on the ditch. He has not 
47 completed the measurements yet, but his estimates furnished 
thus far show a difference between his and those of Mr. True 
which will amount to over $1,500.00. Taking the work measured as a 
basis, we estimate there will be a difference of fully $2,500 between the 
U. P. eng.’s measurement and those upon which we had a settlement. 
After finding this difference we could not consistently pay your 
draft of $6,774.49, which we had accepted. However, we made a 
tender of $4,274.49, being the full amount less the difference be- 
tween the measurements already made and those which will be 
probably found after the measurements are completed. The bank 
has refused to accept the amount tendered, and the draft therefore 
went to protest. The $4,274.49 and interest on it for eighteen days 
will be paid to you on demand. 


IDAHO & OREGON LAND IM’P’T CO., 
By ROBT E, STRAHORN, General Manager. 
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48 Plaintiffs’ Amendments to Statement. 


In the District Court of the Second Judicial District of Idaho Ter- 
ritory in and for the County of Ada. 


W.C. Brappury and P. F. Rernnart, Plaintiffs, 
against 
Tue Ipano & OrEGoN LAND IMPROVEMENT Company, Defendant. 


Amendments to defendant’s statement on motion for new trial. 
Testimony on part of plaintiffs. 
Insert the following after testimony of W. C. Bradbury: 
Testimony of E. B. True. 


E. B. Trur, produced as a witness on the part of defendant, hav- 
ing been duly sworn, testified as follows: : 


Question. Have you made a computation of the difference in the 
cost and amount of dirt removed by the plaintiffs under the alleged 
verbal contract by Mr. Case and the original contract sued upon in 
this action, from section 43 to head o1 ditch, and is it different from 
your statement on Saturday ? 


Objected to by plaintiffs as incompetent and irrelevant and 
49 inadmissible under the pleadings; objection overruled, and 
exception taken by plaintiffs. 


Answer. The difference would be more that [than] 4 instead of 
}, as I before stated. 
Question. How much more than } would it be? 


Same objection by plaintiffs; overruled, & exception taken by 
pl’ffs. 
Answer. It would be about as 95 to 51 or 52. 


Defendant offers diagram made by witness. Objected to by plain- 
tiffs on same ground as last question; objection overruled, and ex- 
ception taken. 

But very little work had been done on ditch when supplemental 

i contract was made. They started at station 43 and worked up. 
| Question. Do you know what inducements were used for the pur- 
pose of procuring the supplemental contract by the parties? 


Gbjected to by plaintiffs as calling for testimony which is incom- 
petent, irrelevant, and inadmissible under the pleadings; objection 
overruled, and exception taken. 


en iia 


Answer. Bradbury stated that the original contract was indefinite 
as to the price to be paid for a considerable portion of the 

00 ground, and that he could not afford to remove that class of 
ground for the price stated in the contract ; that, as he under- 
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stood the contract, but very little of the ground above station 43 would 
come under the class stated in the contract, and that he wished the 
contract to be filled out and prices to be filled out, and prices to be 
fixed for all the different classes of work to be done. There was no 
rock above station 45 that required blasting. There was about } of 
a mile of wet ground that required draining; it was from the bottom 
on the river to where the ditch strikes the bench. 


Cross-examination: 


At time supplemental contract was made the ditch had been staked 
out and surveyed from the head about 14,000 feet, near to the smelter, 
and it was upon that survey the ditch was built. That survey was 
made by meas engineer in charge appointed by defendant. Mr. 
Caldwell, Mr. Strahorn, Mr. Bradbury, and Mr. Wallace were pres- 
ent when supplemental contract was made. To the best of my recol- 
lection, nothing was said about the size of the ditch. The original 
contract, I think, was read at that time. 


Re-examination-in-chief: 


51 Mr. Bradbury claimed thata majority of the ground above 

station 43 was loose rock, as it was called in railroad work, 
and was not included in the class of ground for which a price was 
fixed in the original contract. Bradbury said he was satisfied he 
could not remove that class of excavation at the priceand keep even. 
The words “ earth excavation ” only includes soil. 


Recross-examination: 


An embankment may be made of any material. Asa matter of 
fact, in regard to this ditch, the term embankment meant nothing. 
The terms of the original contract applies only to earth or soil ex- 
cavations; that is what it was put in there for. 


R. EB. Strahorn. 


Insert in place of extracts from the testimony of R. E. Strahorn, 
a witness produced and sworn, an- who testified on behalf of defend- 
ant, on pages 7, 8, 9, & 10 of statement, the following: 


R. E. SrRAHORN, a witness produced and sworn on the part of the 
defendant, testitied as follows: 


1 have been an oflicer of defendant ever since its organization— 
about three years; have seen the original contract. I was treasurer 
and a member of executive board. I was present when the 
original contract was talked over and agreed to. Col. Case 
and Bradbury were present. Col. Case was then vice-presi- 
dent and general manager. Various sizes of ditch were talked of 
at the time. Mr. Bradbury and Col. Case had some talk about mak- 
ing the ditch 10 feet in width, to which I| objected, and eight feet 
was agreed upon, as shown by original contract. 


52 
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Question. What conversation, if any, was had between yourself 
and Mr. Case and Mr. Bradbury, at the time of making the contract, 
relating to che size of the ditch, and what limit as to size, if any, 
was stated there by you had been given to Mr. Case and yourself b 
the board of defendant’s directors at the time of meeting of board, 
when authority was given and provision made for the construction 


of said ditch? 


Objected to by plaintiffs as calling for testimony that is incompe- 
tent, irrelevant, and inadmissible under the pleadings; objection 
sustained and exception taken by defendant. 


Question. Did you or did you not, at the time of making the con- 
tract, inform Mr. Bradbury that no authority had been given Mr. 
Case or yourself to construct a ditch of larger size than eight feet 

wide at the bottom and at a cost not to exceed $8,000, and a 
53 contract for the construetion of a ditch of any larger dimen- 
sions would not be ratified by the company ? 


Objected to by plaintiffs upon same grounds as last preceding 
question ; objection sustained and exception taken. 


Question. After signing of the original contract was anything said 
by Case, Bradbury, or yourself about changing dimensions of ditch? 
Answer. No, sir; that was settled afterwards and before supple- 
mental contract. I was here until nearly the first of May. After 
signing of the contract | had no conversation with Mr. Bradbury 
about the size of the ditch before I left for the annual meeting of 
the board. My place of business was at the office of Mr. Case, in 
Hailey. I was not made aware of the enlargement of the dimen- 
sions of the ditch by either Bradbury or Case. About May Ist I 
went to Denver; meeting of the board was had about 4th May. Up 
to the time of my leaving I had no notice that a change had been 
made in the original contract. There was action taken by the board 
in relation to the contract for ditch, but no changes author- 
54 ized. I made a report to the board in relation to the ditch ; 
it was made by myself and Mr. Case. 

Question. Did you and Mr. Case, as members of the executive 
committee of defendant corporation, who had been empowered to 
make a contract for the construction of this ditch, make a report to 
the annual meeting of the board of directors of defendant; and, if 
so, did that report make any allusion to any amendment that had 
been made to the original contract subsequent to its execution ? 


Objected to by plaintiffs as being incompetent, irrelevant, and in- 
admissible under the pleadings ; objection overruled and exception 
taken by plaintiffs. 


Answer. The report simply embodied the fact that we had made 
that contract, and a copy of the original contract was filed with the 
report; Caldwell was president. He was re-elected at that time. I 
was elected vice-president and general manager at that meeting and 
have acted as such since; that was at the meeting about May 4th. 
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No power was given us by the board to enlarge dimensions of the 
diteh. 
The president and myself reached Hailey about the middle 
55 of May. The making of the supplemental contract was a 
day or two after wearrived. Caldwell, Bradbury, and myself 
were present; Wallace part of the time At the time the supple- 
mental contract was made no information had been conveyed to Cald- 
well or myself that the dimensions of the ditch had been enlarged ; 
there was no mention made by Mr. Bradbury at that time that the 
ditch had been enlarged. I had no knowledge from any source 
that such enlargement was contemplated. I had no knowledge that 
the ditch had been surveyed larger than eight feet. The object of 
the supplemental contract was to classify the work, Bradbury claim- 
ing that he could not do the work at the price provided in the orig- 
inal contract. Bradbury claimed that he was getting into rock. It 
was about two weeks after supplemental contract that the ditch was 
completed and that I had settlement with Mr. Bradbury. We re- 
ceived the measurements of Mr. True; they were talked over, and 
there was some difference of opinion about classification of work, 
which we afterwards settled after the details had been 
Ob arranged. I paid Bradbury $5,000 cash, gave him draft for 
$5,000 at four or five days, and fifteen days’ draft for the bal- 
ance, something over $6,000; at the time I made the settlement I 
did not know of the enlargement of the ditch. I was only informed 
by Mr. True of the number of yards; the size of the ditch was not 
stated. | 
Question. Would you have made the settlement bad you known 
of the enlargement of the ditch ? 


Objected to by plaintiffs as incompetent and irrelevant ; objection 
overruled & exception taken by plaintiffs. 


Answer. I certainly would not have made any such settlement 
had I known it. 

Mr. Bradbury, Mr. True, Mr. Oldham, and myself went over the 
ditch. There was a question about classification of work prior to 
settlement, but we made no measurements. We drove up in a 
wagon and were gone a couple of hours. We made no examination 
except as to the earth-work and gravel work. I had no experience 
in construction of ditches then. I made my settlement with 

Bradbury on the basis of the original contract, I suppose. 
O7 I first ascertained that the ditch had been enlarged upon the 

remeasurement of it some two weeks later. Mr.C. N. Sawyer 
made the remeasurement, then a U. P. engineer. The reason I had 
the ditch remeasured was that the price struck me as rather high, 
and other owners in the ditch said it was too much. They insisted 
that there was too little ditch for the money, and that it was impos- 
sible that much earth could be taken out of an eight-foot ditch. 
After talks with them on the subject, I concluded to have it re- 
measured. I did not pay the last acceptance because the survey at 
that time did not show as much excavation as was called for by Mr. 
True’s figures. ‘The measurement had only reached station 43 when 
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acceptance became due. I don’t recollect when I first learned that 
the ditch had been enlarged. It was about a week after. There 
was a difference between his report and that of Mr. True’s. I made 
an offer of what I thought was due. When the acceptance was due 
I made the offerJbecause it was very important to have an immediate 
settlement. Then other parties were interested in securing 
58 titles to land, and we had arranged to furnish still other par- 
ties with water to make proof on desert lands and to procure 

a title. Just then we thought best to make the offer. Exchange 
was in the bank of T. R. Jones, at Hailey. Sawyer at the time gave 
me an estimate of the difference between his measurements and 
True’s. I offered about $4,200 to Mr. Burkett. It was based upon 
the difference of statements between the two engineers, True and 
Sawyer. The acceptance called for $6,700 and some odd dollars, 
and I offered the sum, less the difference shown by Sawyer’s meas- 
urements. I don’t know exactly the day when I first learned of the 
enlargement of the ditch. I have been acting as vice-president and 
manager of the corporation. I have been a member of the board 
of directors since that time and have attended all its meetings. 

Question. Have the board ever ratified the enlargement of the 
ditch ? 

Objected to by plaintiffs as irrelevant, incompetent, and inadmis- 
sible under the pleadings; objection overruled and exception taken 
by plaintiffs. 


Answer. They have not. The clerical part of the settle- 

59 ment took but a few hours, but the trip up the ditch may 

have made it all day. There was no question arose except 

as to the classification. I think True said it would cost a couple 
hundred dollars to fix up the ditch. 


Cross-examination : 


I commenced to act as the general manager of defendant early in 
May, 1883. ‘ 1 was having my office at Hailey. I was out of Hailey 
most of the time. I had plenty of opportunities after I was elected 
vice-president and general manager of the defendant corporation 
and before | made the settlement with Bradbury to ascertain the 
dimensions of the ditch. Neither the plaintiffs nor any one else did 
anything or said anything to interfere with or prevent my ascer- 
taining the dimensions of the ditch. I have never said anything to 
Mr. Bradbury in regard to the dimensions of the ditch. I accepted 
the ditch from Bradbury for the company at the time of our settle- 
ment, and the company have used the ditch ever since. 


Testimony in rebuttal by plaintiffs. 


E. B. True. 
E. B. Trve recalled : 


60 I went with Strahorn, Oldham, and Bradbury to the head 
of the ditch on the day or the day before Bradbury and Stra- 
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horn had settlement. We walked in theditch part of the way. On 
the way up or coming down,I do not remember exactly which, 
Oldham made the remark, “ This ditch is not ten feet wide at this 
point, | know, for I can jump across it, and I can’t jump ten feet.” 
I took a tape-line from my pocket and Oldham held one end while 
I measured the width of the ditch, which was a few inches short of 
ten feet in width. 


Cross-examined : 


I am quite sure it was Oldham who helped me measure the width 
of the ditch. 


Correct first line in statement so as to read: “ This is an action 
upon a bill of exchange,” Cc. 


The foregoing amendments to the plaintiffs’ statement upon 
motion for new trial are respectfully proposed and submitted. 
HUSTON & GRAY, 
Attys for PUffs. 


To Messrs. F. E. Ensign & J. H. Crichton, att’ys for def’t. 


61 (Endorsed :) District court, Alturas county, I. T. Brad- 

bury et a/. vs. Idaho & Oregon L. I. Co. Amendments to 
statement on motion for new trial. Huston & Gray, att’ys for pl’ffs. 
Service of the within admitted this 14th day of August, 1885. F. 
E. Ensign, def’ts’ att’y. | 


= " 
62 Copy of Notice, Mechanics’ Lien, &c. 


Copy of notice of mechanics’ lien sought to be foreclosed in this ac- 
tion by plaintiffs and admitted in evidence by the court. 


IpAHO TERRITORY, Rass 
County of Alturas, { ~ ° 


Brapsury & REINHART ) 
vs. \ 
Tue Ipano & OreEGoN LAND IMPROVEMENT Company. } 


Notice is hereby given that Bradbury & Reinhart, of Alturas 
county, Idaho Territory, as the original contractors, performed labor 
upon and in the construction of that certain ditch near the town of 
Hailey, in the county of Alturas and Territory of Idaho, known as 
the “ Hailey ditch,” and sought to be charged with this lien, and 
described as follows: Commencing ata point near Wood river about 
four miles above the town of Hailey, at the foot of the first bench, 
and extending upon and along said bench to a point about 2 miles 
below the town of Hailey, in said Alturas county; that said Idaho 

& Oregon Land Improvement Company is the owner of said 
63 ditch and caused the same to be constructed. 
That said Bradbury & Reinhart is the name of the con- 
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tractors who, on the 13th day of April, 1883, as such contractors, 
entered into a contract in writing with the said Idaho & Oregon 
Land Improvement Company, under and by which and the supple- 
ment thereto, made and executed by the parties aforesaid on the 
17th day of May, 1883, said labor was performed and said ditch 
constructed, and the following is a statement of the terms, time 
given, and conditions of said contract, to wit: Said ditch was to be 
constructed under the direction and charge of an engineer, to be 
appointed by said Idaho & Oregon Land Improvement Company, 
to be not Jess than four miles long and of the following dimensions, 
to wit: Eight (8) feet wide at the bottom, two (2) feet at its shallowest 
point, with a grade of three (3) feet per mile, and to be so constructed 
that each of its sides shall slope outward and upward at the rate of 
one (1) foot for each foot in depth, said contractors to commence 

work on said ditch as soon as practicable, and to complete 
64 the same on or before the first day of July, 1883, at the agreed 

price of 32} cents per cubic yard for all material moved in 
the construction of said ditch and all excavations from the head of 
said ditch to station 43, to be paid by said Idaho «& Oregon Land 
Improvement Company at the rate of seventy (70) cents per cubic 
yard, and all work requiring blasting to be paid for at $1.60 per 
cubic yard, and for all clearing and grubbing the expense thereof 
and 10 per cent. added thereto to be paid to said contractors by said 
company, payments to be made upon estimates to be made at the 
end of each calendar month by the engineer in charge, and payment 
fur each month to be made on or before the 10th of the followin 
month, at the banking-house of T. R. Jones, at Hailey, in said 
county and Territory, less ten per cent. of the amount due, to be re- 
tained by said company until the completion of said ditch according 
to said contract “en the approval by the engineer in charge. 

That said contract has been fully performed on the part of the 
said Bradbury & Reinhart, and the same was completed and the 

said ditch finished on the 30th day of May, 1883, and sixty 
65 days have not elapsed since the same was completed and said 
ditch finished. 

That the amount of the contract price for said labor performed as 
aforesaid is seventeen thousand and eighty-one dollars and ninety 
cents ($17,081.90). 

That ten thousand dollars has been paid,on account of said con- 
tract price, and that the sum of six thousand seven hundred and 
seventy-four & 4%, dollars is still due and owing thereon to said 
Bradbury & Reinhart, after deducting all just credits and offsets. 

Wherefore said Bradbury & Reinhart claim the benefit of the law 
relating to the enforcement of liens, to wit, chapter 48 of the Code 
of Civil Procedure of Idaho Territory. 

BRADBURY & REINHART. 


IpAHOo TERRITORY, t 
Alturas County, 


William C. Bradbury, being duly sworn, deposes and says that he 
is a member of the firm of Bradbury & Reinhart and one of the per- 
4—379 
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sons named as a contractor in the foregoing claim of lien; that he 
has read the same and knows the contents thereof, and that 
66 the same is true, and that it contains (among other things) a 
correct statement of the demand of said contractors (Bradbury 
& Reinhart), after deducting all just credits and offsets. 
W. C. BRADBURY. 


Subscribed and sworn to before me this 12th day of July, 1885. 
A. L. RICHARDSON, Clerk, 
By E. E. RICHARDS, Deputy. 


Copy of indorsement on back of said lien: 

Notice of lien. Mechanics’ lien. Bradbury & Reinhart vs. Idaho 
& Oregon Land Improvement Company. Contractors’ lien on 
Hailey ditch. Filed for record, at request of W. C. Bradbury, July 
12th, 1883, at 2 o’clock p. m., in Book 3 of Liens, at page i12. [Co. 
recorder’s seal.| C. B. Fox, Co. recorder. 


(See diagram marked p. 67.) 
68 The following is a copy of Exhibit “C,” referred to in the 
testimony of E. B. True, and which was offered by plaintiffs 
and received in evidence: 
Exurpit “C.” 


The I. & O. Land Imp’t Co., Dr., to Bradbury & Reinhart. 


To excavating 15,776 yds. loose rock, @ 70¢..-.------ $11,043 20 
«“ “ 17,596 “ earth, ” En wentinw wenie 0,718 70 
«“ “ 200 “ blasting rock, 1.60 -....--- 320 OO 


$17,081 90 
Hailey, I. T., June Ist, A. D. 1888. 


I have personally examined the above and find the same correct. 
E. B. TRUE, 
Engineer in Charge. 


> 
69 Instructions. 


Instructions of plaintiffs given to the jury in writing by the judge 
and excepted to by defendant. 


If the jury find from the evidence that the ditch was constructed 
by the plaintiffs upon the survey made by the engineer in charge 
and by the direction of the general manager of def’t and under 
his directions, and alteration- or change- in the dimensions of the 
ditch, varying from the dimensions stated in the contract of the 
sane, were made by or under the divections of such engineer and 
were directed or assented to by the general manager of def’t, — would 


—— 


~ 
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not bea breach of contract by plaintiffs nor would the defendant be 
entitled to any rebate or recoupment by reason thereof; and if after 
such completion the ditch was accepted by said defendant and a set- 
tlement was had between the plaintiffs and defendant, then the con- 
tract became an executed contract and the defendant is not entitled 
to any reduction, rebate, or recoupment by reason of any such 
changes or variations, and the plaintiffs are entitled to a virdict for 

the amount of the acceptance of defendant given on such 
70 settlement, to wit, $6,774.49, together with 20 per cent. dam- 

ages on such sum, and interest at the rate of one per cent. 
upon the whole sum from the date of the protest of such acceptance, 
to wit, June 27, 1883. 


2nd. 


If the jury find from the evidence that the alteration in the size 
of the ditch was authorized as directed by the general manager of 
defendafit corporation, and that the plaintiffs were advised of such 
alterations by or through the engineer in charge, or otherwise, and 
proceeded to construct the ditch upon such altered plan or dimen- 
sions, and the ditch as so constructed was afterwards accepted by de- 
fendant through its managing director, then the plaintiffs are en- 
titled to recover the amount claimed by them, and the jury should 
so find. 


ord. 


If the jury believe from the evidence that no false or fraudulent 
— were ever made by plaintiffs, and that defendant, through its 
officers, had full opportunity to examine the dimensions and con- 

structions of the ditch and did examine same, and with such 
71 opportunities and examination made the settlement alleged 

in the complaint, then the defendant cannot go back of such 
settlement but is bound thereby. 


4th. 


The jury are instructed that if they believe that the change in the 
dimensions of the ditch was authorized or directed by Mr. Case, the 
general manager of the defendant corporation, then it was not nec- 
essary that such action by Mr. Case, as such general manager of the 
defendant corporation, should be ratified by the board of directors 
if the defendant corporation afterwards accepted the ditch and appro- 
priated it to their own use. 


Instructions Given Orally by the Court to the Jury and Excepted to by 
Defendant. 


if the jury find that Mr. Case was general manager of the defend- 
ant corporation at the time the change was made in the written con- 
tract, and the said changes were authorized by him, and that the 
work was done in accordance with instructions given by him, and 
that afterwards a settlement was made and the ditch was accepted 
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and used by defendant, you should find as amount due the 
72 sum stated in the acceptance, together with protest damages 
and interest from date of protest. 

If, however, you do not find those (above) facts you are instructed 
that you cannot avoid finding for the plaintiff and returning a vir- 
dict for the amount tendered, as appears from the letter introduced 
in evidence from Strahorn to plaintiffs, I] think something over 
$4,200, together with 20 per cent. damages thereon for protest and 
interest. The 20 per cent. penalty for allowing the acceptance to 
go to protest may seem large and unjust, but it is the law of this 
Territory, and we cannot now question the wisdom of such law. 


73 _ Order Setting Aside General Verdict. 
Monpay, July 6th, 1885. 
W. C. Brappury et al. ) 


V8. » 
IpAHO & OrEGoN LAND Imp’t Co. 


Now came the plaintiffs, by their attorneys of record, and moved 
the court to set aside the general virdict herein, and to enter judg- 
ment in accordance with the special findings in said cause; which 
motion was opposed by defendant’s counsel, and after argument the 
court took said motion under advisement. 


Tuespay, July 7th, 1885. 


W.C. Brappury ef al. ) 
8. > 
IpAHO & Orrcon LAnp Imp’? Co. | 


On this day the court announced its decision on the plaintiffs’ 
motion to set aside the general verdict of the jury herein and to 
enter judgment in accordance with the special findings, heretofore 
argued and submitted. Ordered that said motion be, and is hereby, 
sustained, and that judgment and decree be entered herein in favor 

of plaintiffs and against defendant for the sum of $10,107.50, 
74 together with costs of suit, to be taxed; and, on motion of 

def't’s att’y, ordered that there be a stay of execution on 
the judgment in this cause for a period of twenty-five days from this 
date. 


The above is a copy of the journal of the district court contaihing 
the order setting aside the general virdict of the jury rendered in 
the above-entitled cause. 
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75 Specification of Prrors. 


Specification of errors in which the evidence is insufficient to sustain 
the findings and decisions of the court. 


Ist. 


The 2nd finding of the court purports to be based on the findings 
of the jury, and is wholly unsustained by any finding or special — 
virdict of the jury. 


2nd. 


The 3rd finding of the court purports to be based on the finding 
of the jury, and is not supported or sustained by any finding or 
special virdict of the jury. 


Srd. 


The 5th finding of the court purports to be based on the findings 
of the jury, and is not supported or sustained by any finding or 
special virdict of the jury. 


4th. 


That the 6th finding of the court nonrncis {> be based on the find- 
ings of the jury, and is pot snnnerte? o¢ sustained by any finding or 
special virdict of the jury. : 


Errors of Law. 


I. 


The court erred in overruling the objection of the defendant to 
the following question asked Witness E. B. True by plaintiff: 
76 “State what you know about the construction of the ditch 
described in the complaint, and whether any changes were 
made in the size or dimensions of the ditch from that described in 
Exhibits ‘A’ & ‘ B,’ attached to said complaint; and, if any changes 
were made, state by whose directions they were made;” because it 
was irrelevant and immaterial, and was not responsive to any issue 
in the eause, and there was no allegation in the pleadings of any 
changes in the dimensions or size of the ditch described in said ex- 
hibit-. 


Il. 


The court erred in admitting the evidence, against the objections 
of the defendant, of the enlargement of the ditch by consent of Mr. 
Case, obtained when he was general manager of defendant, for the 
following reasons : 

Ist. Because it was not within the issue raised by the pleadings, 
no contract for any such enlargement being stated therein. 
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2nd. Because such enlargement greatly increased the cost of the 

ditch, and presumedly of the amount of the virdict, and plaintiffs 

only claimed compensation in their complaint for the con- 

77 struction of a ditch of the size & dimensions stated in the 
exhibits attached to said complaint. 

ord. Because there was no evidence that defendant consented to 

the contract enlarging the ditch,or that Mr. Case had any authority 


to make such a contract. On the contrary,the evidence of Mr. Stra- 


horn clearly proves that defendant did not authorize it,and that Mr. 
Case had no authority from defendant to make it. 

4th. Because, even if Mr. Case had authority to make such a con- 
tract,it was annulled by the subsequent supplementary contract con- 
tained in Exhibit “ B,” attached to plaintiffs’ complaint. 


IT. 


The court erred in overruling the objection of defendant to the 
following question asked W. C. Bradbury by plaintiffs: 

“What change was made in the written contract relating to the 
dimensions of the ditch?” 

Ist. Because it was immaterial & irrelevant and was not applicable 
to any issue in the cause,and there was no allegation’ in the plead- 
ings of any changes made in the written contract. 


IV. 
78 The court erred in admitting the evidence of witness Brad- 
bury to prove an oral contract providing for the enlargement 
of the ditech,made with Mr. Case when he was general manager of 


defendant, against the objections of defendant, for the reasons which 
are stated fully in specifications of errors No. IT. 
V. 

The court erred in refusing to permit R. E. Strahorn, vice-presi- 
dent and general manager of defendant, to answer the following 
questions: 

“What conversation, if any, was had between yourself and Mr. 
Case & Mr. Bradbury, atthe time of making the contract, relating 
to the size of the diteh, and what limits as to size, if any, was stated 
then by you had been given to Mr. Case & yourself by the board of 
defendant's directors at the time of the meeting of the board when 
the authority was given and provisions made for the construction 
of said ditch ? ” , 

Also, 

“Did you or did you not, at the time of making the contract, in- 

form Mr. Bradbury that no authority had been given Mr. Case 
79 or yourself to construct a ditch of larger size than eight feet 
wide at the bottom and at a cost not to exceed $8,000, and a 
contract for the construction of a ditch of any larger dimensions 
would not be ratified by the company?” 
—because the answer to said questions would have shown that 
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plaintiffs and said Mr. Case had full notice that the defendant would 
not consent to or ratify the construction of any ditch larger than 
the one described in the original contract. 
VI. 
The court erred in giving instruction No. 1, asked by plaintiffs, 
for several reasons : 
lst. The first clause of said instruction assumes that the general 
manager of defendant had power, without the consent and against 
the orders of defendant, to construct a ditch of any size or cost, at the 
expense of defendant. 
2nd. The said first clause assumes that the said “ general man- 
ager’s contract with plaintiffs would be binding on the defendant, 
even if plaintiffs knew at the time of the construction of said 
80 ditch that plaintiffs never consented to and repudiated it. 
3rd. The second and last clause of said instruction assumes 
that any acceptance of the ditch and settlement for the construction 
thereof by defendant, even though the same was procured by fraud 
or deceit or through mistake, would be binding on defendant. 


VIL. 


The court erred in giving instruction No. 2, asked by plaintiffs, 
because said instruction assumes that if the construction of the ditch 
of a size larger than provided for in the written contract was author- 
ized by the “ general manager,” of which defendant was advised by 
the engineer in charge, and the ditch after its construction was ez- 
cepted by the “general manager,” the defendants were bound, even 
if the “ general manager,” engineer in charge, and plaintiffs knew 
that defendant prohibited the building and acceptance of said ditch. 


VILL. 


The court erred in giving instruction No. 3, asked by plaintiffs, 
because it assumes that an examination by any of the officers of de- 
fendant bound the defendant corporation. 


81 IX. 


The court erred in giving instruction No. 4, asked by plaintiffs, 
because it assumes that a change in the size & and cost of the ditch 
made by authority ef the general manager (even though the same — 
against the order of defendant), and the ditch was afterwards ac- 
cepted by defendant (even though such acceptance was procured by 
fraud of plaintiffs) and used by them (even if both said Case and 
plaintiffs knew that defendants forbade any such change). 


X. 


The court erred in giving the oral instructions set out in this 
statement for the following reasons, to wit: 

The reasons set out in specifications of errors in law No. VI, and 
for the following additional reason : 


. a: = Be tte eecemrsain = 
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The court instructs the jury that they must, under any circum- 
stances, find a virdict for plaintiffs for the amount tendered in the 
letter of Strahorn to plaintiffs and 20 per cent. added thereto for 
damages of protest, aud interest thereon, whereas it is evident that, 

unless the jury found a virdict against defendant for a larger 
82 sum than the amount tendered, the plaintiffs would not be 

entitled to damages for protest, for by such virdict the jury 
would find that defendant tendered to plaintiffs the whole amount 
due thereon. 


XI. 


The court erred in setting aside the general virdict of the jury on 
motion of plaintiffs and accepting the special virdict on findings of 
the jury for the following reasons: 

Ist. The general virdict was not in conflict or inconsistent with 
said special findings or virdict. 

2nd. The special virdict or findings did not cover all the material 
issues in the cause. 


XII. 


The court erred in its conclusion of law No. 1 for the following 
reasons: , 

Ist. Because it is in conflict with the general virdict of the jury. 

2nd. Because it purports to be based on the finding of the jury 
and the findings of the court based on the findings of the jury, and 
neither the special findings or virdict of the jury or an.’ findings 
based upon them authorized a judgment for any sum whatever. 


XIII. 


83 The court erred in its conclusion of law No. 2 for the follow- 
ing reasons: 

Ist. Because the evidence did not show that the lien was filed 
within 30 days required by law after the ditch was completed or the 
work of plaintiffs done upon said ditch finished. 

2nd. ‘he notice of lien shows that it was only intended to be a 
lien on a ditch constructed of the size, dimensions, and description 
set out. in Exhibits “A” & “ B,” attached to plaintiffs’ complaint, 
and the ditch actually constructed was a different ditch. 

XIV. 

The court erred in its decree of foreclosure and sale in finding 
that all the allegations in said plaintiffs’ complaint are true, because 
the jury find in their first finding asked by defendant, which has 
been adopted by the court, that the ditch was not constructed as 
alleged in said complaint, and it necessarily follows that all the alle- 


gations of the complaint based upon theallegations therein that the 
ditch was constructed as alleged therein are necessarily untrue. 


84 XV. 


The court erred in its said decree in finding that there was due 
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from defendant to plaintiffs the sum of $10,107.52 for principal, 
damages, and interest, because said finding is in conflict with the 
virdict of the jury, and for many other reasons. 


XVI. 
The court erred in its said decree in adjudging a lien against 
said ditch for the whole amount of the judgment for reasons stated 


in specification XIII of errors of law, and for the further reason 
that said lien cannot lawfully cover the damages of protest. 


XVII. 
The court erred in making any findings of fact, because all the 


questions of fact were submitted to the jury and the jury only had 
cognizance of the facts proven on the trial. 


F. E. ENSIGN anp 
J. H. CRICHTON, 
Att’ys for Defendant. 


85 (Endorsed:) In the district court, 2nd judicial district, Al- 

turas Co., Idaho. Bradbury & Reinhart, pl’ffs, vs. L. & O. 
Land Imp’t Co. Statement of defendant on motion for a new trial. 
KF. E. Ensign & J. H. Crichton, att’ys for def’t. The within proposed 
statement examined and settled and signed as the statement of the 
case. & »t. 16, 1885. Case Broderick, district judge. Stay of exe- 
cution ordered herein until the second day of next term. Sept. 16, 
1885. Case Broderick, district judge. Filed Sept. 16, 1885. A. L. 
Richardson, clerk. 


86 Order Overruling Motion for New Trial. 


In the District Court of the Second Judicial District of Idaho 
Territory in and for Alturas County. 


Present: Hon. Case Broderick, presiding judge. 
October term, A. D. 1885. Saturday, October 17th, 18865. 
| W. C. Brappury et al. 
v8. 
I. & O. Lanp IMPROVEMENT COMPANY. 

On this day the defendant’s motion for a new trial herein came 
on to be heard; and, after argument by counsel for the respective 
parties, the court, being fully advised in the premises, ordered that 


said motion for a new trial be, and the same is hereby, overruled 
(to which ruling the def ’ts, by their counsel, then and there excepted 


in due form of law). 
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87 Notice of Appeal. 


In the District Court of the Second Judicial District of the County 
of Alturas, Territory of Idaho. 


W. C. Brappury «& P. F. Rerynart, Partners under the ) 


Firm Name of Bradbury & Reinhart, Plaintiffs, | atten of 
v8. ; Appeal. 


Ture Ipano & OrEGon LAND IMPROVEMENT COMPANY 
? 
a Corporation, Defendant. 


You will please take notice that the defendant in the above-enti- 
tled action hereby appeals to the supreme court of the Territory of 
Idaho from the judgment and decree of foreclosure and sale therein 
entered in the said district court on the eighth day of July, 1885, in 
favor of the plaintiffs in said action and against said defendant, and 
from the whole thereof. 

Dated this 26th day of October, 1885. 

Yours, &c., 
I’. E. ENSIGN & J. H. CRICHTON, 
Attorneys for Defendant. 


To the clerk of said district court and Messrs. Huston & Gray, at- 
tornevs for plaintiffs. 


88 (Endorsed :) District court, second judicial district. W. C. 

Bradbury et al., plaintiffs, vs. The Idaho & Oregon L. I. Co., 
defendant. Notice of appeal. Filed Oct. 26th, 1885. A. L. Rich- 
ardson, clerk. 


89 Affidavit of Service of Notice of Appeal. 


In the District Court of the Second Judicial District of Idaho Terri- 
tory in and for Alturas County. 


Affidavit of Service 
- of Notice of Ap- 
peal. 


W.C. Brappury & P. F. Remnnarr | 
vs. 

Tue Ipano & OreGcon LAND IMPROVEMENT 
COMPANY. | 


TERRITORY OF IDAHO, | 7 
County of Alturas, ga 


KE. E. Richards, of said Alturas county, being duly sworn, says 
that he isa white male citizen of the United States, over twenty- 
one years of age, and is competent to be a witness in said action, 
and was so competent on the 26th day of October, 1885; that on the 
said 26th day of October, 1885, the notice of appeal in the said cause 
was duly filed in said court, and that forthwith said affiant did mak- 
a certified copy of said notice of appeal hereto attached and depos- 
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ited it in the post office at Hailey, Idaho, enclosed in an envelope 
addressed to Messrs. Huston & Gray, att’ys-at-law, Boise City, Idaho, 


and paid the postage thereon in advance. 
E. E. RICHARDS. 


Subscribed and sworn to before me this 14th day of December, 


1885. 
[seat.] H. Z. BURKHART, 
Notary Public. 


90 Undertaking on Appeal. 


In the District Court of the Second Judicial District of the County 
of Alturas, Territory of Idaho. 


W. C. Brappury & P. F. Rerynart, Partners | 
under the Firm Name of Bradbury & Rein- 


hart, Plaintiffs, Undertaking for 


Costs and Dam- 


on ages on Appeal. 


Tue Ipano & Orecon LAND IMPROVEMENT 
Company, Defendant. : 


Whereas the defendant in the above-entitled action has appealed 
to the supreme court of the Territory of Idaho from a judgment and 
decree of foreclosure and sale rendered against said defendant in 
the said action in the said district court, in favor of the plaintiffs in 
said action, on the 8th day of July, 1885, for a sale of the property 
described in the complaint of plaintiffs filed herein to pay the 
amount found due in said action and costs: 

Now, therefore, in consideration of the premises and of such appeal 
we, the undersigned, W. T. Riley and T. E. Picotte, of said county 
of Alturas, Territory of Idaho, do hereby jointly and severally 

undertake and promise on the part of the appellant that the 
91 said appellant will pay all damages and costs which may be 
awarded against appellant on the appeal or on a dismissal 
thereof, not exceeding three hundred dollars, to which amount we 
acknowledge ourselves jointly and severally bound. : 

Dated this 30th day of October, 1885. 

W. T. RILEY. SEAL. 
T. E. PICOTTE. [seat. 


TERRITORY OF IDAHO, | 
County of Alturas, | 


W. T. Riley and T. E. Picotte, the sureties whose names are sub- 
scribed to the above undertaking, being severally duly sworn, each 
for himself says that he is a resident and freeholder in the said 
Alturas county, and is worth the sum in said undertaking specified 
as the penalty thereof over and above his just debts and liabilities, 
exclusive of property exempt from execution. — 

W. T. RILEY. 


T. E. PICOTTE. 


8&8 > 
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Subscribed and sworn to before me this 30th day of October, 
1885. 
H. C. STREET, 
Probate Judge. 


92 (Endorsed :) District court, second judicial district, county 
of Alturas. W. C. Bradbury et al., pl’ffs, vs. The Idaho & 

Oregon L. I. Co., def’t. Undertaking on appeal. Filed Oct. 30, 

1885. A. L. Richardson, clerk, by E. E. Richards, deputy clerk. 


93 Undertaking against Waste. 


In the District Court of the Second Judicial District of Idaho Ter- 
ritory in and for Alturas County. 
W. C. Brappury & P. F. Rernnart, Partners under the Firm 
Name of Bradbury & Reinhart, Plaintiffs, 
v8. : 
THe Ipano & OrEGON LAND IMPROVEMENT ComPANy, a Corpo- | 
ration, Defendant. 


Whereas the defendant in the above-entitled case has appealed to 
the supreme court of Idaho Territory from a judgment and decree 
of fureclosure and sale rendered against said defendant in said action 
in said district court, in favor of the said plaintiffs in said action, on 
the 8th day of July, 1885; 

And whereas the appellant is desirous of staying the execution of 
the said judgment & decree so appealed from, we do, in consideration 
thereof and of the premises, jointly and severally undertake and 
promise and acknowledge ourselves jointly and severally bound in 
the sum of three thousand dollars (being the amount for that pur- 

pose fixed by the judge of this court) that during the pos- 
94 session of such property by the appellant it will not commit 

nor suffer to be committed any waste thereon, and that if the 
said decree appealed from be confirmed or the appeal dismissed the 
appellant will pay the amount of any damages from waste committed 
or suffered to be committed thereon during its possession thereof, 
not exceeding the sum of three thousand dollars so as aforesaid fixed 
by the judge of this court by which the said judgment & decree was 
rendered. 


Dated Oct. 30, 1885. . 
ROB’T E. STRAHORN. [seat. 
J. S. WATERS. | SEAL. 


TERRITORY OF IDAHO, es 
County of Alturas, 


Robert E. Strahorn and J.S. Waters, the sureties whose names 
are subscribed to the above undertaking, being severally duly sworn, 
each for himself savs that he is a resident and householder in said 
Idaho Territory, and is worth three thousand dollars, the sum in 
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said undertaking mentioned, over and above all his just debts and 
liabilities, exclusive of property exempt from execution. 

J. S. WATERS. 

ROB’T E. STRAHORN. 


Subscribed and sworn to before me this 30th day of Oct., 1885. 
H. C. STREET, 
Probate Judge. 


95 (Endorsed :) In district court, 2nd judicial district, Alturas 

Co., Idaho. W.C. Bradbury et al., pl’ff-, vs. The Idaho & 
Oregon Land Improvement Co., def’t. Undertaking on appeal 
against waste. Filed Oct. 30, 1885. A. L. Richardson, clerk, by E. 
E. Richards, deputy. 


96 Undertaking to Pay Deficiency. 


In the District Court of the Second Judicial District of Idaho 
Territory in and for Alturas County. 


W. C. Brappury & P. F. Rergart, Partners under the Firm 
Name of Bradbury & Reinhart, Plaintiffs, 
v8. 
Tue Ipano & OrEGoN LAND IMPROVEMENT Company, a Corpo- 
ration, Defendant. 


Whereas the defendant in the above-entitled action has appealed 
to the supreme court of Idaho Territory from a judgment & decree 
of foreclosure and sale rendered against said defendant in said action 
in said district court, in favor of said plaintiff in said action, on the 
8th day of July, 1885; 

And whereas the appellant is desirous of staying the execution of 
the said judgment and decree so appealed from, we do, in considera- 
tion thereof and of the premises, jointly and severally undertake and 
promise and do acknowledge ourselves jointly and severally bound 
in the sum of two thousand dollars (being the amount for that pur- 

pose fixed by the judge of this court) to pay any deficiency 
97 that may arise from the sale of the premises described in said 

decree under said decree, not pthened the said sum of two 
thousand dollars so as aforesaid fixed by the judge of the court by 
which said judgment & decree was rendered. 

Dated Oct. 30, 1885. 


W. T. RILEY. SEAL. 
T. E. PICOTTE. SEAL. 
ROB’T E. STRAHORN. |sgat. 


TERRITORY OF IDAHO, | aid 
\County of Alturas, 


Rob’t E. Strahorn, W. T. Riley, and T. E. Picotte, the sureties 
whose names are subscribed to the foregoing undertaking, being 


. 
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severally duly sworn, each for himself says that he is a resident and 
householder in said Idaho Territory, and is worth two thousand 


dollars, the sum named in said undertaking, over and above all his : 
just debts and liabilities, exclusive of property exempt from execu- f 
tion. 

W. T. RILEY. 

T. E. PICOTTE. 


ROB’T E. STRAHORN. 


Subscribed and sworn to before me this 30th day of Oct., 1885. : 
H. C. STREET, 
Probate Judge. 

98 (Endorsed:) In district court, 2nd judicial district, Alturas, : 

Co.,.[daho. W.C. Bradbury et al., pl’ff-,vs. The Idaho & Oregon 

Land Improvement Co., def’t. Undertaking on appeal to pay de- 
ficiency. Filed Oct. 30,1885. A. L. Richardson, clerk, by E. E. 
Richards, deputy. 3 | 
99 Clerk’s Certificate to Transcript (Dist. Court). 
' 
‘ 
TERRITORY OF IDAHO, | ‘ie ; 
County of Alturas, f 
‘ 
I, A. L. Richardson, clerk of the district court of the second ju- — 
dicial district of Idaho Territory in and for Alturas county, do . 
hereby certify that the transcript of pages 1 to 113, inclusive, con- 
tuins full, true, and correct copies of the original answer, affidavit, | 
complaint, demurrer, decree, exhibits, errors of law, instructions, 
notices, orders, statement, and undertakings in case of W. C. 
Bradbury et al. vs. Idaho & Oregon Land Imp’t Co., now remaining ‘ 
on file in my office in said county; and I do further certify that an 4 
. . ~ . € 
undertaking on appeal in due form has been properly filed. ; 
Witness my hand and the seal of said court, affixed this 14th day . 
of December, 1885. A 
[SEAL. | A. L. RICHARDSON, Clerk, 1 


By E. E. RICHARDS, Deputy. | 


100 Motion to Dismiss Appeal. 


In the Supreme Court of Idaho Territory. January Term, 1886. 


W. C. Brapsury et al., Pl’ffs & Respondents, 
Us. 
THe Ipano & OreGon LAND IMPROVEMENT Company, Def’t «& 
Appellant. 


The above-named respondents, by Huston & Gray, their attorneys, 
move this court to dismiss the appeal in the above-entitled action 
upon the ground that the transcript on file on appeal does not con- 


a” Mais Ye ae 
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tain the papers required by section 653 of the Code of Civil Pro- 
cedure of Idaho Territory. 
HUSTON & GRAY, 


Attorneys for Respondents. 


(Endorsed:) In the supreme court, Idaho Territory. January 
term, 1886. W.C. Bradbury et al., pl’ffs & respondents, vs. Idaho 
& Oregon Land Imp’t Co., def’ts & appellant. Motion to dismiss 
appeal. Filed Jan. 15th, 1886. A. L. Richardson, clerk. 


101 Suggestion of Diminution of Record, &c. 
In Supreme Court, Territory of Idaho. 


W.C. Brappury & P. F. Retngart, Partners under the Firm 
Name of Bradbury & Reinhart, Plaintiffs & Respondents, 
v8. 
Tue Ipano & OrEGon LAND IMPROVEMENT CoMPANY, a Corpora- 
tion, Defendant & Appellant. 


Now comes the said appellant and suggests to the court that there 
is an error in the transcript filed in said cause from the court below 
in the following respect: The said transcript does not contain the 
virdicts of the jury or the findings of fact or conclusions of law 
of the court below; wherefore said appellant moves the court to 
grant an order that the clerk of the court below certify up to this 
court the said virdicts of the jury and the findings of fact and con- 
clusions of law of the court below, so that said transcript shall con- 
tain a true copy of the judgment-roll in said cause. 

F. E. ENSIGN, 
Att'y of said Appellant. 


102 (Endorsed :) In supreme court, Idaho Territory. W. C. 

Bradbury et al., respondents, vs. The Idaho & Oregon Land 
Imp't Co., appellant. Suggestion of diminution of the record & 
motion to perfect transcript. Filed Jan. 16th, 1886. A. L. Rich- 
ardson, clerk. 


103 Order on Suggestion of Diminution of Record, &c. 


Supreme Court, Idaho Territory. 


SaturpDAyY, January 16, A. D. 1886. 


W. C. Brapsury ef al., Plaintiffs & Resp’d’ts, 
vs. Appeal from 
Ipano & Orecon LAND IMPROVEMENT Company, De- { Alturas Co. 
fendant & Appellant. 


Now come the respondents, by their attorneys, Huston & Gray, 


_ and move the court to dismiss the appeal herein; which motion was 


opposed by F. E. Ensign, Esq., of counsel for appellant; and, after 
argument by the respective counsel, said motion was submitted and 


2 
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taken under advisement by the court. Now comes F. E. Ensign, 
Ksq., and on behalf of appellants suggests a diminution of the rec- 
ord herein, and moves the court that the clerk of the district court 
certify to this court a copy of the virdicts of the jury and findings of 
fact and conclusions of law of the court below to this court. Upon 
consideration whereof the court ordered that the clerk of the district 
court of the 2nd judicial district of Idaho in and for Alturas county 
certify forthwith up to this court the virdicts of the jury and the 
findings of fact and conclusions of law of the said court on the trial 
of said cause, so that the transcript of said cause may contain a true 
copy of the judgment-roll thereof. 


104 Objection to Supplemental Transcript. 
In the Supreme Court of Idaho Territory. January Term, 1886. 


W. C. Brappury et al., Pl’ff- & Respondent-, 
U8. 
THe Ipano & OrEeGoN LAND IMPROVEMENT Co., Def’t & Appel- 
lant. 


Now come the said respondents, by their attorneys, Huston & 
Gray, anc object to a hearing of the appeal herein upon any writ of 
errors assigned by appellant to the general and special virdict of 
the jury,and to the findings of fact and conclusions of law found by 
the court thereon, upon the following grounds: 

Ist. That there is no bill of exceptions in the transcript. 

2nd. That said virdict and findings are not brought .before this 
court by any statement, as required by the Code of Civil Procedure 
and by the rules and practice of this court. 

HUSTON & GRAY, 


Att’ys for Respondents. 


105 (Endorsed :) Supreme court, Idaho Territory. Jan. term, 

1886. W.C.-Bradbury et al., pl’ffs & resp’d-., vs. The Idaho & 
Oregon Land Imp’t Co., def’ts & appel-. Objections to the supple- 
mental transcript by respondents. Filed Feb. 3rd, 1886. A. L. 
Richardson, clerk. Huston & Gray, att’ys for res. 


106 Record Entries. 
Supreme Court, Idaho Territory. January Term, A. D. 1886. 


-Fripay, February 19th, 1886. 


W. C. Brapsury e al., Plaintiffs & Respondents, } 
v8. Appeal from 
Ipano & OrEGON LAND IMPROVEMENT Co., Defend-{ Alturas Co. 
ant & Appellant. 


Now, on this day, this cause came regularly on to be heard—F. 
E. Ensign, Esqr., appearing as counsel for appellant and Messrs, 


> t= “ 
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Huston & Gray for respondents. F. F. Ensign, Esqr., addressed the 
court on behalf of appellant, followed by Jo. W. Huston, Esqr., on 
behalf of respondents, after which the court adjourned the further 
hearing of said cause until to-morrow, the 20th inst., at 10 o’cleck 
a. m. 


SaTuRDAY, February 20th, A. D. 1886. 


W.C. Beappsury et al., Plaintiffs & Respondents, — 
vs. 
Ipano & OrxGcon Lanp Imp’r Co., Defendant & Appellant. 
The argument of this cause, adjourned on yesterday for further 
hearing, was this day concluded by F. E. Ensign, Esqr., on 
107 __ behalf of appellant, and said cause was submitted and taken 
under advisement by the court. 


Monpay, March 8th, A. D. 1886. 


W. C. Brapsury et al., Plaintiffs & Respond-) On Appeal from the 

ents, District Court of 

v8. - theSecond Judicial 

Ipano & Orecon LAND IMPROVEMENT Com- District in and for 
PANY, Defendant & Appellant. } Alturas County. 


And now, at this day, this cause being called and having been 
heretofore submitted and taken under advisement by the court,and 
all and singular the law and premises being by the court here seen, 
heard, understood, and fully considered, the opinion of the court 
herein is delivered by Justice Buck to the effect that the judgment 
of the court below be affirmed,and that the decree for foreclosure of 
mechanics’ lien be modified so that the lien shall hold only for the 
judgment, less the protest damages. 

Whereupon it is now considered, ordered, adjudged, and decreed 
by the court here that the judgment of the district court of the sec- 

ond judicial district in and for the county of Alturas in the 
108 above-entitled cause be, and the same is hereby, affirmed and 
the decree of foreclosure of mechanics’ lien is hereby modified 
so that the lien shall hold only for the judgment, less the protest 
damages. 
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109 Opinion. 
Supreme Court, Idaho Territory. January Term, 1886. 


W. C. Brappury & P. F. Rermngart, Pl’ffs & Respondents, 
vs. 
IpAHo & OreGon LAND IMPROVEMENT Co., Def’t & Appellant. 


Appeal from Alturas Co., 2nd judicial district. 


F. E. Ensign, att’y for appellant; Huston & Gray, att’ys for re- 
spondents. 


Practice—W here there is an inconsistency between the special find- 
ings and the general virdict of a jury, the special findings con- 
trol the judgment. 

The mechanics’ lien law must be strictly construed, and cannot ex- 
tend beyond the express provisions of the statute. 

Exceptions to the ruling of the court upon the admission 

110 and rejection of evidence may, when properly incorporated 

into a statement of the case, having been used upon the 
hearing of a motion for a new trial, be considered on an appeal 
from a judgment in the same manner as when, brought up by 
a bill of exceptions. | 

Irrelevant evidence is not sufficient ground for the reversal of a 
judgment when it does not prejudice the cause of the party ex- 
cepting to it. 


Opinion by Buck, J: 

This action was brpught to collect an acceptance for $6,774.49, 
payable fifteen days from date, which had been protested and was 
unpaid. The plaintiffs claim that said acceptance was given fora bal- 
ance found due on settlement from defendants to plaintiffs for digging 
an irrigating ditch in Alturas county, Idaho Territory, and pray 
the foreclosure of a mechanics’ lien upon said ditch. The complaint 
also alleges that said ditch was dug upon contract and sets out the 
contract therein. 

The answer admits the contract and the settlement, but 

111 = alleges that without defendants’ knowledge or authority the 

plaintiffs dug said ditch larger than the contract specified, 

and that the alleged settlement was made by them without know- 

ing of said enlargement and was procured by plaintiffs by fraud, 

and deny that a larger sum than five hundred dollars was due 
thereon. 

The case was tried by a jury and the following special questions 
were submitted to the jury and answered, to wit: 

Ist. Was the ditch constructed upon the survey made by the en- 
gineer in charge, employed by the defendant corporation ? 

Answer. Yes. 

2nd. Did the dimensions of the ditch as laid out by the engineer 
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in charge vary from the dimensions as stated ‘in the written con- 
tract ? 

Answer. Yes. 

3rd. Were the changes and variations in the dimensions of the 
ditch made with the knowledge of Mr. Case, the vice-president and 
general manager of the defendant corporation, and by his direction ? 

Answer. Yes. 

4th. Was there a settlement between the plaintiff- and defendant 
on the 9th day of June, 1883? 

Answer. Yes. 
112 5th. What amount was found to be due to plaintiffs from 
defendant upon such settlement? 

Answer. $16,774.49. 

6th. Did the defendant, by its gen’l manager, R. E. Strahorn, give 
its acceptance to plaintiffs for the sum of $6,774.49 upon such settle- 
ment ? 

Answer. Yes. 


The jury found a general virdict that there was due plaintiff 
$4,274.49, and 20 per cent. and interest from date of acceptance. 

The court found several findings of fact and the following concla- 
sions of law: 


Conclusions of Law. 


Ist. That the plaintiffs are entitled to a judgment for-$10,107.52. 
2nd. That plaintiffs are entitled to a decree of foreclosure of the 
lien set forth in their complaint, and it is so ordered. 


The appeal is taken from the order overruling a motion for a new 
trial and from the judgment, and is brought up on a statement of 
the case. 

Ist. That the first four findings of fact by the court are not sus- 

tained by any findings or special virdict of the jury. 
113 2nd. That the court erred in making any finding of facts 
after the cause had once been submitted to a jury. 

srd. That the court erred in its first conclusion of law, in that it 
is in conflict with the general virdict of the jury, and because there 
is no finding of fact by the jury authorizing it. 

4th. That the conclusions of law that the plaintiffs were entitled 
to a foreclosure of the mechanics’ lien is not supported by the evi- 
dence, in that the evidence does not show that it was filed of record 
within 30 days after the work was done, and that the notice itself 
shows that it was only intended asa lien upon a ditch as originally 
contracted for. 

5th. That the court erred in decreeing a foreclosure of the lien 
for the full amount, because the damages allowed for protest are not 
secured by the lien. 

There are also other alleged errors, which will be considered here- 
after. 

The alleged error of rendering judgment for a different amount 
than specified in the general virdict seems not well taken. Section 


& 
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885 of our Code provides that where special findings of fact are in- 

consistent with the general verdict the former control the latter, 
and the court must give virdict accordingly. 

114 There is an inconsistency between the special findings of 
fact and the general virdict, but the judgment is in accord- 

ance with the special findings and is valid under said section of the 

Code. 

The alleged error that the conclusion by the court that the plain- 
tiff- was [| were] entitled to the foreclosure of his [their] mechanics’ 
lien was error seems not well taken, as the evidence shows the 
plaintiffs to have been original contractors and entitled to 60 days 
in which to file their hen. 

The objection to the decree of foreclosure on the ground that the 
lien, if allowed, could not cover damages for protesting the aceept- 
ance seems well taken. 

The lien exists only by force of the statute and cannot exceed the 
express provision thereof. Section 815 of our Code provides that 
the lien is for work, labor, or material done and furnished, and sec- 
tion 827 allows the lien to extend to moneys paid for filing and re- 
cording the same. It cannot be extended beyond these items. 

] Jones on Mortgages, § 360. 
Phillips on Mechanics’ Liens, § 204. 


In the statement of the case are several exceptions to the 
115 ruling of the court in the admission or rejection of evidence. 
It is maintained by respondents that such exceptions can 
only be brought upon a bill of exceptions. Section 413 of the Code, 
subdivision 3, provides that if a motion for a new trial is to be made 
upon a statement fof the case the moving party must prepare the 
statement. When the notice of motion designates errors in law 
occurring at the trial as the ground relied on — the motion the par- 
ticular errors relied on shall be specified therein. The Code seems 
to make no distinction between the errors to be brought up in a bill 
of exceptions and on astatement. It seems to leave it optional with 
the aggrieved party as to which method he will adopt. A statement 
of the case can only be made upon a motion for a new trial. Upon 
a simple appeal from the judgment no statement is authorized. A 
statement once made may be used on appeal from a judgment, under 
sec. 653 of the Code, and under the authorities it seems that a state- 
ment can be so used on an appeal from a judgment only when first 
used on a motion for a new trial. 
Hayne on New Trials, § 254. 


116 In other respects a statement and a bill of exceptions are 
similar. 
People v. Crane, 60 Cal., 279. 
People v. Lee, 14 Cal., 510. 
Purdy v. Steele, 1 Idaho, 216. 
People v. Hunt, 1 Idaho, 436. 


We are of the opinion that exceptions to the ruling of the court 
in admitting or rejecting evidence may be considered on a state- 
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ment, where a statement is authorized, the same as in a bill of ex- 
ceptions. Examining these alleged errors, we find that the rulings 
of the court sustaining objections to certain questions specified in 
the 5th assignment of error are in harmony with established rules 
of evidence. The first question is, “ What conversation, if any, was 
had at the time of making the contract?” The written instrument 
itself contains the final result of their conversation, and what they 
said outside of it was immaterial. 2nd. “ Did you inform plaintiff 
Bradbury that you had no authority to contract for a larger ditch 
than that specified, and that a different contract would not be rati- 
fied ?” 

The issues made by the pleadings were, Was the ditch dug and 

accepted? The preliminary conversation of parties would be 
117 __—irrelevant to those issues, and were properly rejected. The 

evidence admitted under objections in assignments of error 
number- 1, 2,3, & 4 went generally to the progress of the enterprise, 
and, while apparently not relevant to the chief issue of the accept- 
ance of the ditch as completed by defendants, we cannot see that it 
in any way prejudiced defendants’ case. 

We think the instructions present the issues in the case fairly to 
the jury, and that no matter material to the appellant’s cause was 
omitted. 

Judgment affirmed as to judgment, and the decree for foreclosure 
of lien modified by striking from the am’t the penalty for protest. 


Hays, C. J., & Broperick, J., concurring. 


(Endorsed :) Filed March 8th, 1886. A. L. Richardson, clerk. 


118  Uwnirep States or AMERICA: 


The President of the United States to the honorable the judges of 
the supreme court of Idaho Territory, Greeting: 


Because in the record and proceedings, as also in the rendition 
of the judgment and decree of a plea which is in the said supreme 
court of Idaho Territory, before you, between The Idaho and Ore- 
gon Land Improvement Company, a corporation, and W. C. Brad- 
bury and P. F. Rinehart, a manifest error hath hap-ened, to the 
great damage of the said Idaho and Oregon Land Improvement 
Company, as by its complaint appears, we, ‘being willing that error, 
if any hath been, should be duly corrected and full and speedy jus- 
tice done to the parties aforesaid in this behalf, do command you, 
if judgment be therein given, that then, under your seal, distinctly 
and openly, you send the record and proceedings aforesaid, with all 

things concerning the same, to the Supreme Court of the 
119 United States, together with this writ, so that you have the 
same at Washington on the second Monday of October next, 
in the said Supreme Court to be then and there held, that, the ree- 
ord and proceeding aforesaid being inspected, the said Supreme 
Court may cause further to be done therein to correct that error 
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what of right and according to the laws and customs of the United 
States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court of the United States, this 6th dav of May, in 
the year of our Lord one thousand eight hundred and eighty-six. 

[Seal Supreme Court, Idaho Territory. ] 
A. L. RICHARDSON, 
Clerk Supreme Court Idaho Territory. 


120 { Endorsed :] In supreme court, Idaho Territory. Idaho & 

Oregon Land Improvement Company, pl’ff in error, vs. W.C. 
Bradbury et al., def’t- in error. Writoferror. Filed May 6th, L886. 
A. L. Richardson, clerk. 


121 ‘The United States of America to W. C. Bradbury and P. F. 
Rinehart, partners under the firm name of Bradbury and 

Rinehart, Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the supreme court of [Idaho Territory, wherein 
The Idaho and Oregon Land Improvement Company is plaintiff in 
error and you are defendants in error, to show cause, if any there be, 
why the judgment and decree rendered against the said plaintiff in 
error, as in the said writ of error mentioned, should not be corrected, 
and why speedy justice should not be done to the parties in that 
behalf. : 

Witness the Honorable Morrison R. Waite, Chief Justice 
122 of the Supreme Court of the United States, this sixth day of 
May, in the year of our Lord one thousand eight hundred 
and eighty-six. 
CASE BRODERICK. 
Associate Justice Supreme Court, Idaho Territory. 


123 Orrice oF U.S. MAsHat, Territory oF IDAHO. 


I, Fred. T. Dubois, U. S. marshal for Idaho Territory, do 
hereby certify that I served the within citation by delivering a true 
and correct copy thereof personally to John S. Gray, one of the attor- 
neys of record of W. C. Bradbury and P. F. Rinehart, the parties 
named in the within citation, at Boise Citv, Ada county, [Idaho Ter- 
ritory, this seventh day of May, A. D. 1886. 

FRED. T. DUBOIS, - 
U. S. Marshal, 
By J. R. RICHARDS, Deputy. 


124 [Endorsed :] In supreme court, Idaho Territory. Idaho & 

Oregon Land Improvement Co., pl’ff in error, vs. W. C. Brad- 
bury et al., defend’t- in error. Citation. Filed May 7th, 1886. A. 
L. Richardson, clerk. 
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125 In the Supreme Court, Idaho Territory. 


W.C. Brapsury and P. F. Rrnenwart, Partners under the Firm 
Name of Bradbury & Rinehart, Plaintiffs, 


Us. 
Tue IpAHO AND OreEGON LAND IMPROVEMENT CoMPANY, a Cor- 
poration, Defendant. 


To the honorable the judges of supreme court, Idaho Territory : 


The petition of the Idaho and Oregon Land Improvement Com- 
pany, a corporation, respectfully shows— 

That on the 8th day of March, A. D. 1886, in a certain suit pend- 
ing in said supreme court, in which your petitioner was appellant 
and W. C. Bradbury and P.F. Rinehart, partners under the firm 
name of Bradbury & Rinehart, were respondents, the said cause 
being on appeal from the district court of the second judicial dis- 

trict of Idaho Territory in and for Alturas county, a judg- 
126 ment and decree was entered against your petitioner in said 
cause at the January term of said supreme court, A. D. 1886. 

Wherefore your petitioner prays the allowance of an appeal from 
said judgment and decree of said court to the Supreme Court of the 
United States, A. D. 1886. 

Dated May 4th, A. D. 1886. 


THE IDAHO AND OREGON — IMPROVE- 
MENT COMPANY, 
By its attorney, F. E. ENSIGN. 


The appeal prayed in the foregoing petition is hereby allowed, 
with citation to issue on filing bond in the sum of fifteen thou- 
sand dollars, as approved May 6th, A. D. 1886. 

CASE BRODERICK, 
Associate Justice Supreme Court, Idaho Territory. 


127 [Endorsed :] In supreme court, Idaho Territory. W. 

Bradbury et al., pl'ff- & respondent-, vs. Idaho & Oregon find 
Improvement Co., deft & appellant. Petition and allowance of 
appeal. Filed May 6th, 1886. A. L. Richardson, clerk. 


128 The United States of America to W. C. Bradbury and P. F. 
Rinehart, partners under the firm name of Bradbury 
and Rinehart: 


You are hereby cited and admonished to be and appear at a 
Supreme Court of the United States, to be holden at Washington on 
the second Monday of October next, pursuant to an appeal allowed 
and filed in the clerk’s office of the supreme court of Idaho Terri- 
tory, wherein The Idaho and Oregon Land Improvement Company 
is appellant and you are respondents, to show cause, if any there be, 
why the judgment and decree rendered against the said appellants 
should not be corrected and why speedy justice should not be done 
to the parties in that behalf. 


_@ 
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Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this sixth day of May, in the year 
of our Lord one thousand eight hundred and eighty-six. 

CASE BRODERICK, 
Associate Justice Supreme Court, Idaho Territory. 


129 Orrice oF U.S. Marsnat, Territory oF IDAHO. 


I, Fred. T. Dubois, U. 8S. marshal for Idaho Territory, do hereby 
certify that I served the within citation by delivering a true and 
correct copy thereof personally to John S. Gray, one of the attor- 
neys of record of W. C. Bradbury and P. F. Rinehart, the parties 
named in the within citation, at Boise City, Ada county, Idaho 
Territory, this seventh day of May, A. D. 1886. 

FRED. 'T. DUBOIS, 
U. S. Marshal, 
By J. R. RICHARDS, Deputy. 


130 [Endorsed:| In supreme court, Idaho Territory. W. C. 

Bradbury et al., pl’ff- and respondent-, vs. Idaho & Oregon 
Land Improvement Co. Citation on appeal. Filed May 7th, 1886. 
A. L. Richardson, clerk. 


131 Exception to Surelties. 
In the Supreme Court of Idaho Territory. 


W. C. Brappury and P. F. Retnuart, Pl’ffs & Respondents, 


v8. 
Tue Ipano & OreGon LAND IMPROVEMENT ComPaANy, Def’ts & 
Appellants. 


To the above-named defendants & appellants & to their attorneys, 

F. E. Ensign & J..Cregton, Esqrs.: 

You will please take notiee that the plaintiffs & respondents in 
the above-entitled action hereby excepts to the sufficiency of the 
sureties in the bond filed in the above-entitled case upon application 
for writ of error therein. 


May 7, 1886. | 
Yours respectfully, HUSTON «& GRAY, 
Att’ys for Plaintiffs & Respondents. 


132 (Endorsed :) Supreme court of Idaho Territory. W. C. 

Bradbury et al., pl’ffs & respondents, vs. The Idaho & Oregon 
Land Improvement Co., def’t & appellant. Notice of exception to 
sureties on bond for writ of error. Filed May 7th, 1886. A. L. 
Richardson, clerk. Copy served by mail May 7th, 1886. Huston 
& Gray, att’ys for pl’ffs & resp’d’ts. 


eed + 


W. C. BRADBURY ET AL., &¢. 


133 Order of Substitution of Bonds. 


In the Supreme Court of the Territory of Idaho. January Term, 
1886. 


W. C. Brapspury & P. F. Rerynart, Partners under the Firm ) 
Name of Bradbury & Reinhart, Plaintiffs, 
v8. 
Tue Ipano & OrEGoN LAND IMPpRoveMENT Company, a Corpora- 
tion, Defendant. : 


Application having been made to said court by appellant that the 
bonds on appeal & writ of error of the above-entitled cause from the 
supreme court of the Territory of Idaho to the Supreme Court of 
the United States, filed in said court May 6th, 1886, signed & exe- 
cuted by J.S. Waters, W. T. Riley, J. R. Monell, A. J. MeGowan, N.G. 
Brown, V.S. Anderson, & E. H. Hendrick, be withdrawn from the 
files of said court & cancelled, and that a bond on said appeal, signed 
& executed by Alexander Caldwell & Lucern Scott, of Leavenworth, 
Kansas, and a bond on said writ of error, signed & executed by said 
Alexander Caldwell and on C. B. Bruce, of Leavenworth, Kansas, be 

substituted therefor and filed and aecepted as the bonds 
134 on said appeal & writ of error to the said Supreme Court of 
the United States. 

And the said appellee having in open court consented thereto— 

It is ordered by the said court that the said bond signed & exe- 
cuted by the said Alexander Caldwell & Lucean Scott be filed and 
accepted as the bond on said appeal, and the said bond signed & 
executed by the said Alexander Caldwell & C. B. Bruce be filed & 
accepted as the bond on said writ of error, and that the bonds before 
filed therein be, and they are hereby, declared cancelled & annulled, 
and that said appellant have leave to withdraw them from the files 
of this court. 

) CASE BRODERICK, 

Associate Justice Supreme Court of Idaho Territory. 


(Endorsed :) Supreme court, Idaho Territory. W. C. Bradbury 
et al., pl’ff’s & resp’d’ts, vs. Idaho & Oregon Land Imp’t Co., def’ts & 
appellants. Order of substitution of bonds. Filed June 19th, 1886. 
A. L. Richardson, clerk. 


135  Uwnrrep Srates or America, Territory of Idaho: 


I, A. L. Richardson, clerk of the supreme court of the Territory of 
Idaho, do hereby certify that the foregoing transcript contains a 
true copy of the record and proceedings in the case of W. C. Brad- 
bury et al., plaintiffs and respondents, vs. The Idaho and Oregon 
Land Improvement Company, defendant and appellant, lately de- 
cided in said court, and of the whole thereof, except the writ of error 
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and citation thereon and the petition and allowance of appeal and 
citation thereon, of which the originals are contained therein. 

Witness my hand and the seal of said court, affixed this 25th day 
of June, A. D. 1886. 


[Seal Supreme Court, Idaho Territory. ] 


Clerk Supreme Court, Idaho Territory. 


Endorsed on cover: Idaho Territory supreme court. No. 379. 
The Idaho and Oregon Land Improvement Company, plaintiff in 
error and appellant, vs. W. C. Bradbury & P. F. Rinehart, partners 
under. the firm name of Bradbury & Rinehart. Filed October 1, 
1886. 


Supreme ( ourt of the {ited States 


October Term, 188%. 


No. TODS. 


THE IDAHO AND OREGON LAND IMPROVEMENT CO. 


PLAINTIFF IN ERRoR, 


t’. 


W. C. BRADBURY and P. F. RINEHART, 
DEFENDANTS IN ERROR. 


. 


BRIEF FOR PLAINTIFF IN ERROR. 


W. C. LIOLCOMB, 
J. H. MecGOWAN, 
Attorneys for Plaintiff in Error. 


WASHINGTON, D. er. 
Gipson Bros... PRINTERS AND BOOKBINDERS. 
ISSO. 


. Supreme Court of the United States. 


Octrosper Term, 1889. 


Am 


THE IDAHO AND OREGON LAND IM- 
PROVEMENT CO., 


i 
PLAINTIFF IN ERROR AND aac 
No. 105. 


v. 


W. C. BRADBURY anv P. F. RINE. 
HART. 


This is an action commenced in the district court of Al- 
turas county, Idaho, to foreclose a lien on a water ditch 
which had been constructed by the defendants in error (the 
plaintiffs below) for the plaintiff in error. 

The issue was joined on the complaint and answer. The 
pleadings are supposed to be in conformity with the code of 
procedure in vogue in the Territory. The complaint sets 
forth in substance that the defendants in error were partners, 
under the firm name of Bradbury & Rinehart; that April, 
13, 1883, they contracted, in writing, with the plaintiff in 
error, a corporation, to construct the ditch in question ; that 
on the 17th of May, 1883, and before the ditch was com- 
pleted, the parties to the contract made a supplement 
thereto, in writing, both of which paper-writings are set out 
in full, and made part of the complaint. 
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The original contract (Rec., 4) provides, in substance, that 
the defendants in error shall construct for the plaintiff in 
error a certain ditch, to commence at a point near Wood 
river, about 4 miles above the town of Hailey, along 4 line 
to be designated by the engineer who should be chosen by 
the plaintiff in error, and be not less than four miles long, 
be eight feet wide at the bottom, two feet deep at its shal- 
lowest point, with a grade of three feet to the mile, the sides 
tu slope upward and outward at the rate of one foot for each 
foot of depth. The general provision as to price being that 
the contractors should have “ thirty-two and one-half (324) 
cents per cubic yard for all material moved in the con- 
struction of said ditch.” But it was further provided that 
in case it became necessary, under the directions of the 
engineer in charge, to move any of the material more than 
one hundred feet, the contractors were to have four cents 
per cubic yard extra for each hundred feet thus moved. 
Near the foot of the writing is found the following: “ The 
foregoing provisions of this contract are not to apply to any 
material that will require blasting to remove, nor to low 
and boggy ground, nor ground which will require clearing or 
grubbing.” 

The writing termed a supplement to this contract (Ree., 5) 
is as follows: 


“ Supplement. 


“Tt is agreed that the contract of Bradbury & Reinhart 
with the I. & O. L. Improvement Co., dated April 13, ’83, 
shall be amended and modified as follows: All excavations 
from the head of the ditch to station No. 43, which it is 
agreed shall include all the work to be classified as low and 
boggy ground or as loose rock, to be paid for at 70c. per 
cubic yard, and all work requiring blasting is to be paid for - 
at $1.60 per cubic yard; and for all the clearing & grub- 
bing B. & R. shall keep a force [full] account of time, labor, 
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and expenses of same, which amount, together with ten per 
cent. (10%) added for profit, shall be paid to said B. & R. 
in full for such clearing & grubbing, and all the remainder 
of the work shall be settled for at 324¢. per cubic yard, as 
per contract.” 


The complaint further alleges “ that on the first day of 
June, 1883, the plaintiffs having completed said ditch in ac- 
cordance with the terms and conditions of said contract and 
the supplement or amendment thereto, and said ditch having 
heen accepted by said defendant under the terms of said 
contract, the plaintiffs came to a settlement with defendant 
of and concerning the said contract and the work and labor 
done by plaintiffs thereunder and in fulfillment thereof; ” 
and that upon such settlement there was found due the con- 
tractors $16,774.49, and that the defendant (below) delivered 
to the contractors a check on Jones’ banking-house for $5,000, 
also one acceptance of $5,000, to be paid in four days, and 
another acceptance of $6,774.49, to be paid in fifteen days ; 
that the bank check and first accepance were duly paid, but 
that the last acceptance of $6,774.49 was not paid and was 
protested. The complaint then sets forth that the contract- 
ors in order to secure the amount still due them duly filed 
alien on said ditch or on the interest of the corporation 
therein, and the prayer is for judgment foreclosing the lien, 
sale of the premises, &c. 

To this complaint the defendant (below) answers with a 
general denial of the material allegations, and then adds : 


“ And the said defendant, in further answer to said com- 
plaint, alleges that if a settlement with said defendant was 
ever made by plaintiffs of or oe the alleged contract 
or the work or labor done thereunder or in fulfilment 
thereof, or if in any such settlement it was ascertained or 
agreed that there was due or unpaid upon said contract, for 
the work or labor done by plaintiffs thereunder, the sam of 
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$16,774.49, or if in payment of said sum the check and ac- 
ceptances described in said complaint were made by defend- 
ant, the said settlement was made and the said check and 
acceptances were executed under a misapprehension of the 
facts caused by the false and fraudulent statements and mis- 
representations of the plaintiffs that the said ditch was com. 
pleted in accordance with the alleged contracts set out in 
the complaint, which said false and fraudulent statements 
and misrepresentations of plaintiffs were believed by de- 
fendant and caused defendant to make such settlement and 
execute said check and acceptances, and defendant would 
not have made such settlement or executed said check or 
acceptances had defendant then known the truth.” 


The case was tried with a jury, which rendered a verdict 
for the plaintiffs (below) for $4,274.49 (Rec., p. 9). 

This is exactly the amount that was tendered the plain- 
tiffs, by the general manager of the corporation, in settle- 
ment of their claim (see letter of Rob’t E. Strahorn, 
Rec., 18). 

On questions submitted the jury also made the following 
special findings : : 


“1st. Was the ditch constructed upon the survey made 
by the engineer in charge employed by the defendant cor- 
poration? Yes. 

“2d. Did the dimensions of the ditch as laid out by the 
engineer in charge vary from the dimensions as stated in the 
written contract? Yes.” 

“ 3d. Were the variations or changes in the dimensions 
of the ditch as laid out by the engineer in charge from those 
stated in the contract made before the work of construction 

fas commenced ¢ Cannot agree. 

“4th. Were the changes or variations in the dimensions 
of the ditch made with the knowledge of Mr. Case, the vice- 
president and general manager of the defendant corporation, 
and by his direction? Yes. 

“Sth. Was the ditch accepted by the defendant corpora- 
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tion, and have they appropriated and used it ever since such 
appropriation and acceptance? Cannot agree. 

“6th. Was there a settlement between the plaintiffs and 
defendant on the 9th day of June, 1883? Yes. 

“7th. What amount was found to be due to plaintiffs from 
defendant upon such settlement ¢ $16,774.49. 

“8th. Did the defendant, by its general manager, R. E. 
Strahorn, give its acceptance to plaintiffs for the sum of 
$6,774.49 upon such settlement? Yes.” (Rec., 8 & 9). 


During the progress of the trial objections were made on 
the part of the defendant corporation to any evidence tend- 
ing to prove another contract other than the one set out in 
the complaint. The court overruled these and admitted 
proofs tending to show that the written contract had been 
so varied by an oral understanding between the contractors 
and the general manager of the defendant corporation that 
the dimensions of the ditch were enlarged in the proportion 
of 51 or 52 to 95, or in other words, that the oral contract 
varied the written one to the extent of nearly doubling the 
amount of earth excavated, and which was to be paid for 
at the rate of 324 cents per cubic yard (Rec., 16, 17, 18, 
& 19). 

The court also refused to admit testimony tending to show 
that the general manager had no authority from the corpor- 
ation to make such contract or modification of the existing 
contract (Rec., 21, 22). To all these several rulings of the 
court exceptions were duly taken. 

On the motion of the plaintiffs (below) the verdict of the 
jury for $4,274.49, was set aside and a judgment entered by 
the court for the sum of $10,107.50 (Rec., 28), and a sale of 
the premises ordered. 

The findings of fact and conclusions of law by the judge 
will be found on pp. 10 and 11 of the record. The decree 
of foreclosure and sale is found on p. 11 e¢ seg. 


6 


The corporation defendant made a motion for a new trial 
on the grounds— 


“1st. Accident and surprise which ordinary prudence 
could not have guarded against. 

“2d. Insufticiency of the evidence to justify the verdict 
and other decisions, and that the verdict is against law. 

“3d. Errors in law occurring at the trial and excepted to 
by the defendant.” (Rece., 13, 14.) 


This motion was supported by an affidavit made by the 
general manager of the corporation which the court § evi- 
dently received and considered. (Ree., 14, 15.) The mo- 
tion for a new trial was overruled (Rec., 33), and thereupon 
plaintiffs in error appealed to the Supreme Court of the Ter- 
ritory (Rec., 34 ¢/ seq.), filing a series of specifications of er- 
ror, both of fact and law. (Ree., 29 to 33.) 

The Supreme Court rendered a judgment and decree 
affirming the decree of the District Court, making a tri- 
fling deduction from the amount (Rec., 41); therenpon the 
‘ase Was appealed here. | 


Pornrs AND ARGUMENT. 


ist. The plaintiffs (below) having declared upon the writ- 
ten contract, and placed the same in evidence, could not be 
allowed to vary it by proofs showing another contract. The 
Court erred in admitting such proofs. 

2d. It was error not to allow the corporation to show 
that Case had no anthority to make a new contract or vary 
the one already made. 

3d. There was no such inconsistency between the special 
findings and verdict of the jury as authorized the Court to 
set aside the latter. 
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4th. The record discloses fraud on the part of the con- 
tractors, and fully justified the reduced amount found by the 
jury in their verdict. 

These are the principal points we shall urge in the argument, 
at the same time asking the attention of the Court to the 
additional points made by counsel on appeal to the Supreme 
Court of the Territory, and now part of the record, found 
on pages 29 to 33. 


l. 


The contract was reduced to writing, is set out in full. in 
the complaint or declaration, which alleges that the ditch 
was completed in accordance with its terms and conditions. 
There is no allegation in the complaint of the existence of 
any other contract between the parties, or of any change or 
modification of the one declared upon. The complaint was 
made to enforce a lien upon the ditch. The lien was cre- 
ated, if at all, by filing a notice of the same with the county 
recorder. That notice (Rec., 24, 25) contains the substance 
of the written contract. This notice of lien is also made a 
part of the complaint (Rec., 3). Thus the written contract is 
explicitly set out once, and practically set out the second time, 
in the complaint. 

The defendant corporation traversed the complaint by 
denying that the ditch was constructed in accordance with 
the terms and conditions of the contract declared upon. 
The issue was clearly made on that point. 

Now, during the progress of the trial, the following oc- 
curred (Rec., 16, 17): 


“ E. B. True was called and sworn as a witness for plain- 
tiffs, and plaintiffs’ attorney asked him the following ques- 
tions : 
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“State what you know about the construction of the ditch 
described in the complaint, and whether any changes were 
made in the size or dimensions of the ditch from that described 
in Exhibits ‘A’ and ‘ B,’ attached to said complaint ; and, if 
any changes were made, state by whose direction they were 
made / 

“ Defendant objected to the question on the ground that 
the same was irrelevant and immaterial, and that no changes 
in the contract set out in said exhibits relating to the size 
or dimensions of the ditch to be constructed and no new 
contracts authorizing the construction of a ditch of different 
dimensions from that stated in said exhibits could be proven 
under the issues made by the pleadings. 

“ The Court overruled the objection of defendant and ad- 
mitted the testimony; to which ruling of the Court the de- 
fendant duly excepted. 

“In answer to said question the witness testified as 
follows: 

“T had considerable conversation with Mr. Case, who I 
understood was managing the business of the defendant at 
Hailey, about the ditch. [ discussed with him the size and 
dimensions of the ditch before the contract was made with 
Bradbury & Reinhart, and what its size should be as it was 
extended down the valley towards the town of Hailey. After- 
wards [ read the written contract (Exhibit “B”), and when I 
came to the point where it stated the dimensions of the 
ditch I stated to Mr. Case that I did not understand that it 
was to be of that size. I said to him, ‘You told me it was 
to be 10 feet wide at the bottom.’ He said in reply, 
‘ Never mind those figures, but go on and stake out a ditch 
as we had before determined upon.’ He remarked that 
there were several matters in the contract which were to be 
left for future consideration, and I understood that this was 
to be one. I had several other conversations with him 
about the ditch, and then went and staked out the ditch to 
be 10 feet wide at the bottom at the upper end, but 
diminished it to 7 feet wide at the bottom near the 
town of Hailey. I don’t know whether the contract was 
signed at the time I saw it. I think it was not. 

“ All of the above testimony of witness True was admitted 
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by the Court against the objection of defendant; to which 
ruling of the Court the defendant duly excepted. The wit- 
mens thine also testified that the ditch was dug 2 feet wider 
at the bottom and 1 foot deeper than was provided for in 
the written contracts set up in the complaint for al 
portion of the way from its head to the town of Hailey and 
that the ditch headed about four miles above the town of 
Hailey. 

“W.C. Bradbury was then called and sworn as witness 
for — he testified as follows : 

“T am one of the plaintiffs in this action. I signed the 
contracts marked Exhibits ‘A’ & ‘B,’ attached to our 
complaint; that the original contract was signed before 
the commencement of the work on the ditch described in 
complaint, and the supplementary contract was signed a 
short time after the commencement of work on the ditch; 
that plaintiffs constructed the ditch for defendant. 


“ Counsel for plaintiffs here asked the witness the follow- <<" ) 


ing questions : 

“ What changes were made in the written contract relat- 
ing to the dimensions of the ditch? Which question was 
objected to un the part of the defendant on the ground 
that the same was irrelevant & immaterial, and that no such 
changes, if any such were made, could be proven under the 
issues made by the pleadings; which objections were over- 
ruled by the court; to which ruling defendant then and 
there excepted. 

“ Witness then testified, in answer to the question, that 
the dimensions were enlarged to a width of 10 feet at the 
bottom, and to the depth of 3 feet, by authority of Mr. 
Case, and that plaintiffs constructed the ditch under the 
direction of Mr. True, who was the engineer of the defend- 
ant superintending the construction.” 


In admitting testimony of this character the Court was 
clearly in error. 
I. 


The Court having admitted proofs of another contract 
than the one set out in the declaration, and the testimony 


‘wee 


10 


showing that whatever authority the contractors had for 
enlarging the dimensions of the ditch they got from the 
general manager, Case, the defendants attempted to show 
that Case had no such authority from the corporation, 
whose agent he was. The Court denied them this right. 
In fact, the proposition was not only to show that Case 
had no such authority, but to bring that fact home to the 
contractors. But the Court ruled it all out. 

On this point the record shows (Rec., 20, 21) as follows : 


“ R. E. Strahorn, a witness produced and sworn on the 
part of the defendant, testified as follows : 

“ T have been an ofticer of defendant ever since its organ- 
ization—about three years ; have seen the original contract. 
I was treasurer and a member of executive board. _ 1 was 
present when the original contract was talked over and 
agreed to. Col. Case and Bradbury were present. Col. 
Jase was then vice-president and general manager. Various 
sizes of ditch were talked of at the time. Mr. Bradbury and 
Col. Case had some talk about making the ditch 10 feet in 
width, to which I objected, and eight feet was agreed upon, 
as shown by original contract. 

“ Question. What conversation, if any, was had between 
youself and Mr. Case and Mr. Bradbury, at the time of making 
the contract, relating to the size of the ditch, and what limit 
as to size, if any, was stated there by you had been given 
to Mr. Case and yourself by the board of defendant’s di- 
rectors at the time of meeting of board, when authority 
was given and provision made for the construction of said 
ditch ¢ 

“ Objected to by plaintiffs as calling for testimony that 
is incompetent, irrelevant, and inadmissible under the plead- 
ings ; objection sustained and exception taken by defendant. 

‘es Question. Did you or did you not, at the time of mak- 
ing the contract, inform Mr. Bradbury that no authority 
had been given Mr. Case or yourself to construct a ditch of 
larger size than eight feet wide at the bottom and at a cost 
not to exceed $8,000, and a contract for the construction of 
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a ditch of any larger dimensions would not be ratified by 
the company ! 

“ Objected to by plaintiffs upon same grounds as last pre- 
ceding question ; objection sustained and exception taken.” 


Agents of corporations as well as agents of natural per- 
sons must act within the scope of their authority. Whether 
or not an agent is acting within his authority is a fact that 
may always be shown where the principal is sought to be 
held responsible. 

In this case the parties dealing with the agent were suf- 
ticiently notified of the limitations under which Mr. Case 
was acting by the written contract which they had made with 
the principal. It will not do to say that the corporation rati- 
fied the acts of its agent by accepting the ditch or making the 
alleged settlement. Whatever settlement and acceptance 
were made were made with the understanding that the ditch 
had been constructed according to the written contract, and 
wholly without knowledge on the part of the corporation 
that it had been nearly donbled in size. Strahorn, who, as 
general manager, made the alleged settlement, testifies that 
he was present when the original contract was made; that 
there was some talk of a ditch ten feet wide at the bottom, 
but he objected to it, and the contract was agreed to, fixing 
the width at eight feet; that this contract was reported to 
the board of directors, and that they did not anthorize any 
enlargement of the dimensions of the ditch. The contract 
was made on the 13th of April, and was reported to the 
hoard of directors at Denver on the 4th of May following. 
At this latter date Mr. Case, whom it is claimed authorized 
the enlargement of the ditch, was displaced from his office 
as general manager, and Mr. Strahorn appointed in his 
stead. Mr. Strahorn and the president, Mr. Caldwell, then 
went to Hailey, where they at once made the supplemental 
written contract. This was about the middle of May, and 
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up to this date the proposed ditch had only been partly sur- 
veyed and apparently no excavation as yet made (see True’s 
testimony, page 20 of the record). 

From this time forward until the completion of the ditch 
and the trial of the case Mr. Strahorn was the general 
manager and the only officer of the corporation, so far as 
appears, who resided at Hailey. He swears positively that 
at the time he paid Bradbury the $5,000 and gave him the 
two acceptances he had no knowledge from any source that 
the ditch had been enlarged. His testimony is strongly 
corroborated on this point, and there is nothing contradict- 
ing it. 

If the ditch was accepted and the settlement made with the 
understanding on the part of the corporation that it was con- 
strneted in accordance with the provisions of the written 
contract, how can the Court hold that such an acceptance 
was a confirmation and adoption of the acts of Case direct- 
ing a ditch of double the size ? 

The want of authority on the part of Case, atid the ‘fact 
that Bradbury & Rinehart knew he had no such authority 
as he attempted to exercise, should have been laid before the 
jury, and to exclude it was error on the part of the Court. 


Il. 


The special findings and general verdict of the jury were 
not so inconsistent as to warrant the Court in setting the 
latter aside. 

The Court instructed the jury, among other things, as 
follows (Rec. 27, 28): | 
“ Instructions given orally by the Court to the jury and ex- 

cepted to by defendant. 


“If the jury find that Mr. Case was general manager of 
the defendant corporation at the time the change was made 


em 
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in the written contract, and the said changes were authorized 
by him, and that the work was done in accordance with in- 
structions given by him, and that afterwards a settlement 
was made and the ditch was accepted and used by defend- 
q ant, you should find as amount due the sum stated in the 
% acceptance, together with protest damages and interest from 
| date uf protest. 

“ Tf, however, you do not find those (above) facts you are 
instructed that you cannot avoid finding for the plaintiff and 
returning a verdict for the amount t , a8 appears from 
the letter introduced in evidence from Strahorn to plaintiffs, 
I think something over $4,200, together with 20 per cent. 
damages thereon for protest and interest. The 20 per cent. 
— for allowing the acceptance to go to protest may 
seem large and unjust, but it is the law of this Territory, 
and we cannot now question the wisdom of such law.” 


Now, among the things asked of the jury to specially find 
was whether the ditch was accepted by the defendant cor- 
|} poration, and whether it had appropriated and used it. This 
: is the fifth question appearing on page 9 of the record, and 

it will be seen that the jury failedto agree. Not having found 
that the ditch was accepted the jury conformed to the in- 
structions of the court and gave verdict for the exact amount 
which had been tendered by Strahorn, as they were directed 
to do. 

What is there inconsistent between this verdict and the 
affirmative findings of the jury? Certainly the verdict 
j would not be excluded by the 1st, 2d, or 4th findings. On 
| the 3d and 5th questions the jury could not agree. 

The 6th, 7th, and 8th are as follows: 


“6th. Was there a settlement between the plaintiffs and 
7) defendant on the 9th day of June, 1883? Yes. 

“Ith. What amount was found to be due to plaintiffs 
fh from defendant upon such settlement? $16,774.49. 
s. “8th. Did the defendant by its general manager, R. E. 
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Strahorn, give its acceptance to plaintiffs for the sum of 
$6,774.49 upon such settlement? Yes.” 


Taken by themselves there is nothing inconsistent be 
tween these findings and the fact that at the time of the 
suit the amount remaining due the plaintiffs was $4,274.49. 
If the inconsistency exists at all it is between the verdict 
and the 8th finding, wherein Strahorn was found to have 
given the plaintiffs an acceptance for $6,774.49. 

But why should a verdict of $4,274.49 be any more in- 
consistent with the found fact than the judgment of the 
Court is inconsistent therewith, as that was for $10,107.52 ? 

The verdict of the jury can only be made inconsistent by 
going outside the special findings and assuming that the 
acceptance mentioned in finding 8 had not been paid and 
there were no proper deductions to be made therefrom. 

It must be conceded, and is conceded by the Supreme 
Court of the Territory, that the only warrant the district 
court would have to set aside the verdict of the jury would 
be the fact that it was inconsistent with the special findings. 
[f this Court finds there is no inconsistency the case should 
be sent back. Juries are not apt to unduly protect cor- 
porations, and any verdict rendered in their favor should 
not be lightly set aside for a more onerous judgment. 


LV. 


The record justifies the conclusion that there was fraud 
and collusion on the part of the contractors and Case, the 
first named general manager of the corporation. 

To dig a ditch ten feet wide at the bottom and three feet 
deep would require the excavation of about double the 
amount of earth that would be taken from a ditch eight feet 
wide at the bottom and two feet deep. Therefore whatever 
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profit there would be in taking out the number of cubic 
yards in the construction of the smaller ditch would be 
doubled in constructing the other. Here is the incentive 
for the contractor to collude with the general manager. 
With the large ditch he will double his profits. Case, the 
manager, had talked with True, the engineer, about a ten- 
foot ditch before the contract was made (Rec., 16). True 
says he had considerable talk with Case, whom he under- 
stood was managing the business of the defendant corpora- 
tion in Hailey. The residence of thie corporation with ite 
board of directors was at Denver, hundreds of miles from 
Hailey. 

When Bradbury, on the part of the contractors, and Case, 
on the part of the corporation, came together to make the 
contract, they also talked of a ditch ten feet wide on the 
bottom. But another officer of the corporation, the treas- 
urer, happened to be there. Mr. Strahorn says in his testi- 
mony (Rec., 20), “‘ Mr. Bradbury and Col. Case had some 
talk about making the ditch ten feet in width, to which I 
objected, and eight was agreed upon, as shown by original 
contract.” 

But immediately after the contract was made Engineer 
True got a chance to read it and was evidently disappointed 
in the size of the ditch provided for. It was to be only 8 
feet on the bottom and 2 feet deep. He then said to Case: 
“ You told me it was to be 10 feet wide at the bottom.” 
And Col. Case replied: “ Never mind those figures, but go 
on and stake ont a ditch as we had before determined upon ” 
(Ree., 16). And this Mr. Trne thinks was before the con- 
tract was even signed (Rec., 17). 

_ The written contract was made on the 13th of April, and 
Case immediately directed True to violate it by making the 
survey for the larger ditch. On the Ist of May Case went 
with Strahorn to Denver and joined in a report to the board 


16 


of directors, where he laid before them and put on file with them 
the written contract for a ditch that would cost about $8,000, 
and said not a word of the ditch which he had ordered, 
which was to cost the corporation upwards of $17,000. 
(Rec., 21.) Mr. Case was the only man at this meeting who 
knew that the expenses of the company were to be double 
the amount apparent on the face of the contract, and he kept 
silent. The board of directors at this meeting took action 
in relation to the written contract for the ditch, but author- 
ized no changes. (Ree., 21,22.) They were in utter ignor- 
ance of the fact that their general manager had already given 
instructions to double the size of the structure. 

About the middle of May the president of the corporation, 
Mr. Caldwell, and the new vice-president and general man- 
ager, Mr. Strahorn, arrived in Hailey. On the 17th May 
the supplemental contract was drawn up and signed. (Ree., 
5 und 6, and 22.) There were present at the time Mr. Brad- 
bury, Mr. Caldwell, and Mr. Strahorn, also a man by the 
name of Wallace part of the time, as testitied to by Stra- 
horn. (Ree.,22.) Engineer True also testifies that he was 
present. (Ree., 20.) 

Now let us have the testimony of what transpired on that 
occasion. Mr. Bradbury says: “I was present when the 
supplementary contract, Exhibit B, was drawn by Mr. Cald. 
well. The original contract (Exhibit A) was lying on the 
table and was consulted and read ; nothing was said by any- 
body about any verbal contract providing for the enlarge- 
ment of the ditch” (Rec. 18). Mr. True says: “ To the best 
of my recollection, nothing was said about the size of the 
ditch. The original contract, I think, was read at that time ” 
(tec. 20). And Mr. Strahorn says: “ At the time the 
supplemental contract was made no information had been 
conveyed to Caldwell or myself that the dimensions of the 
ditch had been enlarged ; there was no mention made by 
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Mr. Bradbury at that time that the ditch had been enlarged. 
I had no knowledge from any source that such enlargement 
was contemplated. I had no knowledge that the ditch had 
been surveyed larger than eight feet.” (Ree., 22). 

Why was Mr. Bradbury silent at this time as to the great 
change he now claims had already been made in the 
original contract # This original was under discussion and 
was being amended by an additional writing. This was the 
time to have a mere oral agreement made certain by putting 
it in writing. 

There is but one explanation of his conduct. He knew 
the enlargement of the ditch was unauthorized by the Com- 
pany. He had conspired with the former general manager 
to beat the corporation, and be was keeping his secret. 

His subsequent conduct in the premises corroborates this 
conclusion. Everywhere he put the paper writings forward 
as the contract. He evidently did not even divulge his ar- 
rangement with Col. Case to his attorneys until after the 
pleadings werein. He filed his notice of lien with the county 
recorder, describing a ditch eight feet wide on the bottom 
and two feet deep. He hoped to get through and get his 
pay on the estimates of Mr. True before his trick was dis- 
covered. But Strahorn employed another engineer to re- 
measure the ditch, and it was necessary to fall back on 
the arrangement claimed to have been made with manager 
Case. , 

Here the corporation learn of the fraud for the first time. 
It is willing to pay for just such a ditch as it contracted for, 
and, as the contractors declare upon the writen contract, it 
joins issue upon the question whether the work was con- 
structed as thus agreed upon. But the court comes to the 
relief of the plaintiffs and allows proof of another contract 
—other than that set out in the pleadings. 

While this action is brought under the code it is, never- 
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theless, essentially an equitable proceeding, and the Court 
will look into the whole record to see that ample justice is 
done. The complainants do not come into Court with 
clean hands. By the suppression of the truth they secured 
a settlement largely to their own advantage. The alleged 
acceptance and settlement were so tainted with fraud on 
the part of complainants as to vitiate their legality. The 
Company should not be bound by them. 

A principal is bound by the act of his agent no further 
than he authorized that agent to bind him; and the fact of 
authority should be inquired into by the Court and jury. 

Parsons v. Armor, 3 Pet., 413, and Mechanics’ Bank of 
Alexandria v. Bank of Columbia, 5 Wheat., 326. 


And the settlement which Mr. Strahorn made with the 
contractors, involving, as it did, the payment of a large 
amount of money on account of the enlargement of the 
dimensions of ditch, was in no sense a ratification of the 
acts of Col. Case and the contractors unless the facts were 
fully known to the Company. 

In Owings v. Hull (9 Pet., 607), Judge Story, delivering 
the judgment of the Court, uses the following language : 


“ No doctrine is better settled, both upon principle and 
authority, than this—that the ratification of an act of an 
agent previonsly unauthorized must, in order to bind the 

rincipal, be with a full knowledge of all the material facts. 
f the material facts be either suppressed or unknown, 
the ratification is treated as invalid, because founded in 
mistake or fraud.” 


The same doctrine is clearly held in Drakely v. Gregg, 8 
Wall., 242; Stark v. Stark, 94 U. S., 477; Benneake v. 
Conn. Mutual Life Ins. Co., 105 U.8., 355, and many other 
decisions of this Court and State courts. Also see Green- 
leaf, 429, and Story on Agency, sec. 243. 
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In Telegraph Co. v. Thompson, a Pennsylvania case re- 
ported in 2 Cent. Reporter, 544, the Court holds that where 
the conduct of a company’s superintendent in ratifying an 
action of the alleged agent is relied upon to bind the com- 
pany it is competent to show that the superintendent had 
no authority to ratify. 

An implied ratification must be based upon full knowledge 
of all the facts, and the burden is upon the party relying 
upon such a ratification to prove that the principal, having 
such knowledge, acquiesced in and adopted the acts of the 


- agent. 


Hakes v. Myrick, 69 Iowa, 189, and Murray v. Nelson 
Lumber Co. (Mass), 3 N. E. Reporter, 419. 


In this latter case it is clearly held that it is not sufficient 
to show that the directors, by the use of diligence, might 
have known of the contract. The party relying upon it 
must bring the knowledge home to them, and whether or 
not the Company had such knowledge is a question exclu- 
sively for the jury. There are no presumptions of law that 
the Company, or its directors, knew what they were able to 
know; and no inferences arise from the relation of the di- 
rectors to the corporation as to the probability of their hav- 
ing a knowledge of the contract sued upon. 


V. 


In conclusion : 

The Court erred in allowing the plaintiffs to prove a con- 
tract other than the one set out in the complaint. 

But having allowed testimony tending to show an oral 
contract between the agent of the Company and the plain- 
tiffs, it should have permitted the proffered testimony tend- 
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ing to show that such contract was unauthorized, and that 
the fact of its existence was suppressed and never brought 
home to the knowledge of the Company. 
— W. C. HOLCOMB, 
J. H. McGOWAN, 
Attys. for Plff. in Error. 
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Answer to Motion to Dismise. 


We find the motion to dismiss in the brief of counsel for 
defendants in error and appellees, although it was our un- 
derstanding at the time the case was submitted on the 
merits that the court overruled the motion. 

The motion rests solely on the fact that the certificate of 
the clerk of the lower court, found at the end of the record, 
is not subscribed by the clerk. The certificate is fully made 
out, is properly dated, bears the seal of the court. There is 
a line at the foot that might have been signed by the clerk, 
but was not. The rule cited as governing in this matter 
(Rule 8) does not prescribe that the clerk shall subscribe 
the certificate. It says he shall transmit “a true copy of 
the record, and of the assignmert of errors, and of all pro- 
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ceedings in the case, under his hand and the seal of the 
court.” 

Under this rule, and the statutory requirement on which 
it is based, this Court has held that the deputy clerk could 
properly certify the record. 

In Secombe v. Steele (20 How., 94) a decree was found 
in the record that had not been signed by the judge. This 
Court found that, “the statute that directs the signature 
must be considered directory, and other evidence to estab- 
lish its verity as a record of the Court may be considered.” 

The fact that the decree purported to be made by the 
court, that it was formal and was found in the record as 
one of the papers, was considered sufficient. In the certiti- 
cate under consideration the uame of the clerk is written in 
at the top, presumably by himself. It is in the first person 
and declares that, “1, A. L. Richardson, ¢lerk of the Su- 
preme Court of the Territory of Idaho, do hereby certify,” 
We. : 

[f this is in the handwriting of the clerk is it not-a com- 
pliance with the rule requiring the authentication under 
his hand? Is the counsel prepared to say that the clerk 
did not fill out the certificate? It certainly bears the seal 
of the court of which he is presumed to have the custody. 

But we are not warranted in discussing further what we 
understand the Court has already practically decided. 

If by any possibility the court should find the record too 
defective in this regard tv proceed with the case on the 
merits, we ask leave to withdraw it for the purpose of: get- 
ting the signature in question. 

©. W. HOLCOMB, 
J. H. McGOWAN, 
Attorneys for Plaintiff in Error. . 
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Our opponents rest their case, as we understand them, on: - 

First, that the case in the district court was not tried by 
& jury. 

Second, being tried by the court it can only be brought 
to this Court by appeal. 

Third, coming here on appeal, the facts set forth in the 
statement made by the district judge are conclusive on this 
Court. 

Fourth, that this Court, in this case, cannot look into the 
record to pass upon any matter except that found withip 
said statement of facts. 

Fifth, the statement of facts, as found by the Court, all 
being adverse to the contention of the plaintiff in error and 
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appellant, “it is about, if not absolutely, self-evident that 
the judgment below must be affirmed.” 

For the little clause in the above sentence which we have 
italicized we are thankful. It is encouraging to think that 
the learned counsel do not leave us *“ absolutely ” without 
hope; and we are cheered with the further consideration 
that what is frequently “about, if not absolutely, self-evi- 
dent” to counsel is not so self-evident to the Court. 

Was the case below tried by a jury ? 

The Court who tried it says it was. In the very findings 
of fact, to which counsel proposed to hold as the only 
thing in the record binding upon this Court, the district 
judge very deliberately finds as follows : 


“ This cause came on regularly to be heard before the 
Court with a jury, and after hearing the pleadings, proofs, 
and arguments of counsel the case was submitted to the jury 
upon written and oral instructions by the Court and upon 
special issues, and the jury, after due deliberations, having 
found in favor of the plaintiffs upon all of the: material is- 
sues submitted to them, and said findings being adopted by 
the Court and made a part hereof, the Court THEREFROM 
makes the following findings of facts ” (Ree., 10): 


A cause which comes on regularly to be heard before the 
Court with a jury, and which is submitted to the jury upon 
instructions from the Court, is ordinarily what is termed a 
jury trial. 

On page 26, ef seg., will be found the instructions of the 
Court to the jury. In every one of these, four written, and 
one oral, charges, the jury are instructed to bring in a gen- 
eral verdict. 

The oral charge, found at the bottom of page 27 and top 
of page 28, specially instructs the jury that if they are un- 
able to find that Mr. Case was general manager of the de- 
fendant corporation at the time the change was made in the 
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contract, and to find that he authorized the changes, and 
the work done in accordance therewith, and a settlement 
afterwards made and the ditch accepted by the defendant— 
if they are unable to find all these facts, they must still 
bring in a verdict for the amount tendered by the new man- 
ager, Strahorn, together with 20 per cent. damages thereon 
for protest and damages. 

The tender referred to is found in a letter of Strahorn, 
printed on page 18 of the record, and shows the tender to 
have been $4,274.49. The general verdict of the jury 
(Rec., 9) is “ for $4,274.49 and 20 per cent. and interest 
from date of acceptance.” 

Now ail this is hardly the case of a Court trying a purely 
chancery case and aided by a jury in finding answers to a 
set of special issues presented to them, and whose findings 
are simply advisory to the Conrt. 

On the contrary it is doing just what the law of April 7, 
1874 (18 Stat., 27), says what may be done in the Territo 
rial courts, That statute provides that “common law and 
chancery jurisdiction may be exercised together in the same 
proceeding.” The Court had before it one of those mixed 
proceedings, calling for a judgment ov a contest concerning 
a contract, and for a decree in a foreclosure proceeding. 
The law question was tried with the jury. So far as appears 
from the record—and the instructions to the jury are con- 
clusive on that point—everything necessary to pass upon 
the law question as distinguished from the chancery ques- 
tion, was submitted to the jury. It does not appear that 
the chancery matter, or any part of it, was given to the jury. 

The Court understood that it was a case for a law judg- 
ment and a chancery decree. Accordingly, after setting 
aside the verdict of the jary, the Court entered a formal 
judgment quite separate and distinct from the decree 
(Rec., 28). The decree is found on page 11. 
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Again, the Supreme Court of the Territory expressly de- 
clare that “the case was tried by a jury,” and that “the 
jury found a general verdict” (Rece., 42,43). It also ree- 
ognized that a law judgment and a chancery decree had 
been entered up in the case as two separate proceedings. 
The tinal action of that Court is found on page 41. The 
opinion of the Court is delivered to the effect “that the 
judgment of the court below be affirmed, and that the 
decree for foreclosure of mechanics’ lien be modified so that 
the lien shall held only for the judgment, less the protest 
damages, and, thereupon, it was adjudged and decreed that 
the judgment of the district court should be affirmed and 
the decree modified. 

It is perfectly clear that all parties, including Court and 
counsel, understood that they were trying a mixed action, 
and at least attempted to try the law questions with a jury, 
leaving the other matters to the Court. The code of the 
Territory provided for such proceedings, and the statute of 
the United States authorized them. | 

But counsel say that, under the law of 1874, we must 
come here by writ of error, and lose all opportunity of hav- 
ing any review of the facts, or we must come by appeal and 
lose the advantages we otherwise would have by writ of 
error. This is making of the law of 1874 a trap. Com- 
plainants take tus into Court with a mixed cause of action, 
where, as to one-half the issue, we are entitled to a jury. 
We have no option but to follow. The law allows such 
actions. 

Now, in the case at bar, the questions of what was the 
contract and what was done in pursuance of it, were the 
only important ones to the defendant below. It only pleads 
to that part of the complaint which purported to set out the, 
contract with the allegation that the work had been con- 
structed according to its terms and a settlement had thereon. 
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In the 5th subdivision of the complaint (Rec., 2), the 
plaintiffs allege that “having completed said ditch in ac- 
cordance with the terms and conditions of said contract and 
the supplement or amendment thereto, and the said ditch 
having been accepted by said defendant undet the terins of 
said contract, the plaintiffs came to a settlement with the 
defendant of and concerning the said contract and the work 
and labor done by plaintiffs thereunder and in falfillment 
thereof.” 

In the 6th subdivision plaintiffs allege : . 


“That upon said settlement it was ascertained, agreed, 
and understood by and between the plantiffs and the de- 
fendant that there was due and unpaid from the defendant 
to the plaintiffs upon said contract and for the work and 
labor done and performed by plaintiffs thereunder the sam 
of sixteen thousand seven handred and seventy-four dollars 
and forty-nine cents ($16,774.49).” 


The contract here referred to is the written contract 
described in the 3d subdivision of the complaint (Rec., 1), 
aud set out in full (Rec., 4, 5, and 6), as a part thereof. 

Now, the isgue made by defendant’s answer (Rec., 7) was 
squarely upon the allegation of the complainant concerning 
this contract and what was done or not done pursuant to its 
requirements. No defence whatever was set ont to that 
part praying a foreclosure of the mechanics’ lien. Upon 
this issue relating to the contract the defendants were enti- 
tled to a jury. 

This was evidently conceded by the court and ail 
parties. This part of the case—the “common law” part of 
the action—was tried with a jury. They were not called 
in to “advise the court,” but to try the cause. The chan- 
cery part related simply to the foreclosure of the statu- 
tory lien, and the court needed no advice. The court and 
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the counsel of both sides songht a general verdict from the 
jury. A general verdict was rendered. That the court 
set it aside docs not take the case out of the category of 
jury trials. Otherwise the Territorial courts could pro- 
hibit any jury case from being brought up for review on 
error by the simple expedient of setting aside the verdict 
and making a finding of facts. 

A general appeal was sufticient under the Territorial law to 
take this mixed case, and the whole of it, to the Supreme 
Court of the Territory for review. When that court had 
acted upon it the counsel for the coporation were confronted 
with the question how to bring it to this Court so that all 
the alleged errors in the mixed proceeding in the district 
court could be reviewed. <A writ of error would not do it, 
and an appeal alone would not do it. There had been a 
gross variance between the pleadings and proofs ; one that 
resulted in nearly doubling the cost of the ditch to the cor- 
poration. An oral contract, differing materially from the 
written one declared upon, had been put in evidence in spite 
of the objection of the defendant corporation, and when 
the latter offered to show want of authority in the agent 
to contract, it had been denied. When it offered to show 
that the agent had no such authority, and that that fact was 
brought home to the plaintiff, that also was denied. Excep- 
tions were taken to the various rulings of the court touch- 
ing these things and went properly tothe Supreme Court 
of the Territory in the record. That court found author- 
ity in itself to review them (Rece., 42). 

Now, upon the authority of four cases, cited by opposing 
counsel, this Court is asked to dismiss the writ of error, 
and contine itself in the consideration of the case exclusively 
to the findings of fact made by the district court. The 
cases are : 

Ist. Stringfellow v. Cain (99 U.S., 610). In this case 
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there was no claim that there was a trial by jury in the 
lower court, yet the parties sought to bring it up both by 
writ of error and on appeal. This Court dismissed the 
writ of error. 

2d. Hecht v. Boughton (105 U. S., 235). That case 
came here by writ of error alone, although there was no 
jury trial. 

3d. Gray v. Howe (108 U.8., 13). There was no jury 
in that case below ; it was properly brought here by appeal ; 
this Court took jurisdiction and decided the case. 

4th. Is the case of Davis v. Fredericks (104 U. 8., 618). 
This case came here on appeal without question apparently 
from any source. In the statement of the case, made by 
Chief-Justice Waite, the fact appears that the jury was 
“impaneled to try certain questions prepared and submitted 
to them.” 

Neither of these cases is on all fours with the case at bar. 
Only one (Stringfellow v. Cain) came up on both error and 
appeal, but as no jury appearéd in that case at any stage of 
the proceedings, the writ of error was dismissed, of course. 

The question now presented is whether the Conrt will 
review a case where “common law and chancery jurisdic- 
tion ” has been “ exercised together in the same proceeding,” 
and one part of the issue tried by a jury, and the other by 
the Court, and brought here, under the act of 1874, both 
by writ of error and appeal. So far as we are able to find 
this question has not heretofore been presented to this Court. 

We make no contention with our brethren of the opposi- 
tion as to the construction which this Court has given the 
act of 1874 in the cases of Hecht v. Boughton and String- 
fellow v. Cain. The rule seems to be well established that 
where cases are properly here from Territorial courts by 
appeal, the facts as found by the lower court are conclusive 
on this Court. 
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ut this Court has not said that a mixed proceeding such 
as the statute authorizes shall not be brought here by both 
appeal and error. If we are right in our statement that the 
case at bar was tried by a jury, certainly the writ of error 
should not be dismissed. But an essential part was also 
tried by the Court. Why dismiss the appeal ? 

This Court will generally do whatever it may within the 
statute and Constitution to render justice ‘to litigants. It 
will ordinarily look into the whole record that equity may 
be done. 

If the construction, which is contended for, should be 
given to the act of 1874, and the writ of error dismissed, 
then the position is that this Court could not review the 
action of the district court in permitting proofs at variance 
with the pleadings, and in rejecting proffered testimony to 
show that the corporation had given no authority to its 
agent to change the contract. The Supreme Court of the 
Territory found authority to review the rulings of the lower 
in admitting and rejecting evitlence (Rec., 44,45). It would 
be anomalous, indeed, if the case could not be as thoroughly 
reviewed here as by the court from which it was brought 
here. On pp. 44 and 45 of the record the Supreme Court 
says: “ We are of the opinion that exceptions to the ruling 
of the Court in admitting or rejecting evidence may be con- 
sidered on a statement, where a statement is authorized, the 
same as in a bill of exceptions.” 

On p. 29, e¢ seg., of the record will be found the specifi- 
cations of error filed in the district court by the defendant 
below on the motion made for a new trial. The first five 
“errors of law ” fully set out the rulings of the court on 
the admission and rejection of evidence to which the de- 
fendant excepted. This bill of exceptions and specification 
of errors is endorsed by the court as follows: “ The within, 
proposed statement examined and settled and signed ae the 
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statement of the case, Sept. 16, 1885, Case Broderick, dis- 
trict judge.” Here the Supreme Court of the Territory 
found the authority to review the whole case and did -so re- 
view it. 

We suggest that if the writ of error herein had not been 
taken out, and the case appeared here solely un appeal, this 
“statement of the case,” duly signed by the district judge, 
should be taken as part of the findings provided for in the 
proviso to the second section of the act of 1874: 


“ That on appeal instead of the evidence at large, a state- 
ment of the facts of the case in the nature of a special ver- 
dict, and also the rulings of the court on the admission or 
rejection of the evidence when excepted to, shall be made 
and certified by the court below,” &c. 


Is it material for what purpose the certificate of the 
court was made? If it is found in the record, is not that 
sufficient? The statute simply requires the court to certify 
to two things: Ist, a statement of the facts in the nature of 
a specinl verdict; and 2d, as to the rulings of the court on 
the admission or rejection of the evidence when excepted 
to. It cannot be of consequence that these two things 
are put in separate certificates. I[s it of consequence that 
one certificate was made on the motion for a new trial, so 
long as both are in the record and substantially fulfil the 
requirement of the statute ¢ 

Our position then in the whole matter is this: 

Ist. That the mixed proceedings on the original trial 
were legal. 

2d. That the law question was properly tried by a jury 
and the chancery question by the court. 

3d. That in order to have a review by this Court of both 
branches of the proceedings before the district court, it is 
necessary to bring both error and appeal. 
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4th. That neither the statute nor the decisions of this 
Court prohibit this course. 

5th. If, however, the Court should find that the case at 
bar was not tried by a jury, and should dismiss the writ of 
error, yet the record will warrant a review of the whole 
case, and especially of the rulings of the district court on 
the admission and rejection of evidence. 

6th. The Court having reached the conclusion that it 
may review the rulings of the district court concerning the 
admission and rejection of evidence, we cheerfully leave the 
questions then presented to the presentation found in our 


first brief. 
©. W. HOLCOMB, 


J. H. McGOWAN, 
Attorneys for Plaintiff in Error. 
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Motion to Dismiss. 


Now come the appellees, and move the court to dis- 
miss this case, upon the ground that the reeord, filed in 
the case, was not authenticated as required by section 
997 of the Revised Statutes of the United States, and Rule 


8 of this court. 
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Appeal from the Supreme Court of the Territory 
of Idaho. 


me certo ~ - se a 


Brief in Support of Motion to Dismisa. 


Sc ce es 


An inspection of the original record filed in this case 
will show that it was sent here without any signature 
whatever of any clerk or deputy clerk to the certificate 
at the end of the record, although there is a seal of the 
court attached. 

The statute regulating this matter is section 997 of the 
Revised Statutes, and is in these words: 

“There shall be annexed to and returned with any 
writ of error for the removal of a case, at the day and 
place therein mentioned, an authenticated transcript of 


the record, an assignment of errors, and a prayer for re- 
versal, with a citation to the adverse party.” 


The question presented by the absence of the clerk's 
signature Is, whether a transcript sent here, without any 
signature of the clerk whatever, is an authenticated 
transeript within the meaning of these words in this see- 
tion, as thiat nleaning has been settled ly the rules of 
this court and by vour practice. 

The language of Rule S as to the point what Is an 
authentication, is that it must be “ under his” (the clerk’s) 
“hand and the seal of the court.” 

Whether without his hand and with the seal the 
authentication is good, is nota matter of doubt, since 
it is determined, not only by the practice of the court, 
but by its decision, in the ease of Blitz +. Brown, ri 
Wallace, 695 

There was attached, in that case, to the transcript only 
n blank form for the certificate of authentication, but 
without the seal of the court or the signature of the 
clerk. Regarding the character of this authentication, 
Chief Justice says 

“The tiling of such a pulper as has been filed im this 
case Is not the filing of the transcript at the next term, 
after the issuing of the writ of error, without which we 
have no jurisdiction of the case The motion to dismiss 
must be allowed.” 


This, theretore, is a decision that “the filing of such a 
paper as had been filed in that case was not a filing of 
a“ transcript.” 

On the proposition that the tiling of i transcript, duly 
authenticated within the time prescribed by the statute 
or the rule, all the authorities show that the failure to 
file within the prescribed time is fatal to the ease, and 
results na total absence of jurisdiction to proceed, with- 
out taking a new writ of error. 

Justice Miller, In the case of Ldmonson v. Bloomshire, 
7 Wallace, 306, 309, and 310, states the law on this 
point thus : 
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*) 


“Other cases followed that, and im Mussina ’, Cavazos, 
decided at the last term, the whoie doctrine is again re- 
viewed, and the rule placed distinetly on the ground 
that this court has no jurisdiction of the case, unless the 
transcript be filed during the term next sueceeding the 
allowance of the appeal.” 


This opinion by Justice Miller cites the authorities 
fully on the subject, and, of course, it Is now the unques- 
tioned Jaw of this court that the failure to file a tran- 
script, such as the law requires and recognizes as a 
transeript, within the prescribed time, results In. a vaca- 
tion of all jurisdiction of the court over the case. 

The vital importance of this signature of a clerk or a 
deputy clerk, empowered, under the statute, to give, by 
his official signature, authentication to the transcript 
which is required by section 97 of the Revised Statutes 
and by Rule 8 of this court, is reeognized and in legal 
effect asserted in a multitude of CUSES, especially nm that 
class arising where the question was whether a deputy 
could sign instead of the clerk. Such cases as this are 
found in the cases of Garneur vr. Dozier, 100 UL S., 7, and 
Florida Central R. R. +. Shuttle, Id., 644. 

And in the case of Missouri, Kansas and Texas R. R. 
?. Dinsmore, IOS ULS., 31, the opinion of the Chief Justice 
recognizes the necessity for such certificate as one that 
yoes to the matter of jurisdiction. In that case the cer- 
tificate was in the words asserting that the record was 
“a true, full, and perfect copy of the record of all the 
proceedings in the suit.” The question made about it 
was, that it was an Imperfect certificate in its terms. 
The court held it sufficient, and, in so holding, used this 
language: 


“Certainly this ts sufficient for all the purposes of 


jurisdiction. If, in point of fact, the certificate is not 


true, the remedy is by certivrari to supply the deficiencies, 
and not by a motion to dismiss.” 


ty 


We do not deem it needful to pursue this matter far- 
ther, and conclude as to the matter of the dismissal of 
this suit, by saying that the de¢ree appealed from ts 
dated March 8, 1886. It is much more, therefore, than 
two years since the said decree was rendered, and it is 
now too late to sue out a new apped! or writ of error. 

We ask, therefore, that the case may be dismissed. 

SAMUEL SHELLABARGER, 
Jexnemran M. Witson,' 
hor App llees. 
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W.C. Brapspury and P. F. RiInenart,- 
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guRY & RINEHART. 
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Appeal from the Supreme Court of Idaho. 


Any defects which this brief may disclose in failing 
to notice all points in the case, or any inaccuracies which 
may intervene, and which, by industry, could be avoided, 
are attributable to the want of time to prepare it, after 
the opposing brief was filed, on Tuesday, November 12, 
LSS), shortly before 12 o'clock. 

So far as we or the profession generally could tell, the 
case was so nearly reached when said brief was filed 
that it was liable to be called at any time. 

Under the rule of the court we were compelled, at 
peril of losing the case, to prepare this brief within a few 
hours. 

Still, we do not apprehend that any harm will come 
to the case from this cause, because we think the points 


that control it are not numerous, and not difficult of 
presentation to the court. 

This presentation we how attempel 

The first thing we shall consider is as to what is the 
character of this case, so far as relates to the class under 
which it comes, of the two classes of territorial Cuses 
created by section 2 of the act of April 7. 1874 (18 
Stats., 27). 

That section. in its first Proviso, enacts, In the follow- 


Ing words— 


* Provided, That on appeat, instead of the evidence at 
large, “a statement of the lnets of the case in the hature 
ofa special verdict, and, also, rulings of the court on the 
admission or rejection of evidence when excepted to, 
shall be made and certified by the court below and 
transmitted to the Supreme Court, together with the 
transcript of the proceedings ania judgment or decree.” 


In regard to the design of this section in the particular 
which we now desire to notice, this court, ino Hecht v. 
Boughton, 105 U.S. 256, use the following language : 


“This statute seems to us conclusive of the present 
motion, Inallowing legal and equitable remedies to be 
sought In the same action before the territorial courts, 
Congress saw fit to establish an faflerible rule by which it 
could be determined whether i Cause should be brought 
here from those courts for review by writ of error or ii}? 
peal, and provided that cases tried by jurv should come 
on writ of error and all others by appeal. This makes 
the former proceeding depend on the single tact of 
Whether there has been or not a trial by jury. (String- 
fellow vr. Camm, 99 US. 610.) We are not to consider the 
testimony hi muy COIS? , Upon il writ ot error Wwe are Con- 
fined to the Inll of exceptions, or questions of law other- 
Wise presented 1 the record : anal, Upon tit) appeal, to 
the statement af fuels “anid rulings certified ly the court 
below. ‘The facts set forth in the statement which must 
come up with the appeal are conclusive on us. Under 
these circumstances, the former proceeding to get a 
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review is not of so much importance as certainty about 
what is to be done.” 


Here; as is perceived, the court construes the statute 
aus dividing all cases, in the territories comihg under 
section 2 into two classes, by the establishment “of an 
inflexible rule by which it could be determined whether 
a case should be brought here from: those courts by 
review or writ of error or appeal,and provided that cases 
tried by a jury should come on a writ of error, and all 
others by appeal.” 

Although hardly requisite, yet, by way of showing how 
amply the decisions construing this statute cover the 
present point (namely, that all cases not tried by a jury 
“an only come here upon findings of fact “in the nature 
of a special verdict), it isappropriate to here give extracts 
from the further rulings of this court on the subject. 

The first case in which this question arose was String- 
fellow v. Cain, 99 U.S., 6[0, where vou held what is ex- 
pressed in the syllabus, as follows: 


(1) That in a case not tried by a jury your appellate 


jurisdiction Cali only be exercised by appeal, 


(2) That the Supreme Court of the Territory, on such 
appeal, was called upon to decide whether the evidence, 
disclosed by the “ statement for appeal,” was sufficient to 
sustain the findings of fact, and, if it would, whether 
they (the findings of fact) would support the judgment. 


(3) That if the Supreme Court of the Territory reversed 
the judgment because the evidence does not sustain the 
findings, other findings must be made before the case 
an be put in a condition for hearing in the Supreme 
Court of the United States; but if it has all the evidence 
which could be considered below—should the case be 
remanded—the Supreme Court of the Territory can state 
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the facts established by the evidence, and render a judg- 
ment. On appeal to the Supreme Court of the United 
States, the case, if otherwise properly here, will be deter- 


mined upon the facets so stated. 


(4) That if the findings of the District Court be sus- 
tained, and its judgment aflirmed, or if its judgment be 
reversed for the reason that the findings are not sufficient 
to Support the judgment, such findings are, in effect, 
adopted by the Supreme Court of the Territory, and they 
(the facts so adopted by the Supreme Court of the Terri- 
tory), for the Purposes of an appeal to the Supreme Court 
of the United States, furnish a sufficient statement of the 
facts of the case within the meaning of the act of April 
7, 1874. 


Again, in the case of Neslin v. Wells, 104 0. S., 429, in 
the opinion by Justice Matthews, the same thing Is re- 
peated in the following words : 

“Under the second section of the act of Congress of 
April 7, 1874, ¢. 80 (18 Stat., pt. 5, p. 27), concerning the 
practice in territorial courts and appeals therefrom, as ex- 
plained in Stringfellow v.Cain (99 U_S.,610), the present ap- 


peal rightly brings into review the decree of the territorial 
Supreme Court, affirming the decree of the Distriet Court; 


but we are nof at lihe rty to consider anyth Lng, is embraced 
in the statement of the facts, required by the statute, 
except the special findings of the District Court, adopted by 
the Supreme Court in its general judgment of affirm- 
ance. This excludes the consideration of the exceptions 
taken in the District Court in the course of the trial,and 
noted in the statement filed in that court as the basis of 
the motion for a new trial, and leaves, as the sole question 
for determination here, whether the facts, as found, justify 
the decree sought la he reve reed.’ 


This doctrine is again repeated in Davis v. Fredericks, 


104 U.S., 618. 
Again, in Gray v. Howe, 108 U.5S., 13, the same thing 
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1] 


is repeated, in the opinion by Chief-Justice Waite, as 
follows (p. 78): 


“Since the act of 1878, supra” [mistake, 1874 is the 
statute named, supra], “the evidence at large is not to be 
transmitted here from the courts of the Territories ; but, in 
lieu of the evidence, ‘a statement of the facts of the case, 
in the nature of a special verdict.’ In Stringfellow v. 
Cain, 99 U.S., 610, it was held, if the findings of the 
District Court were sustained, and a general judgment 
of affirmance rendered in the Supreme Court, the find- 
ings of the District Court, thus approved by the Supreme 
Court, would furnish a sufficient statement of facts for 
the purposes of an appeal to this court.” 


This case further decides what is thus expressed in 
the headnote : 


“Where the Supreme Court of a Territory on appeal 
reverses the judgment of a District Court, and sets aside 
findings of fact,in the nature of a special verdict, the 
judgment of the Supreme Court of the Territory shust be 
affirmed on appeal.” / 


Then, again, in the case of Eilers v. Boatman et al., 111 
U.S., 357, the court, in the opinion by Miller, J., repeats, 
in substance, the same thing, where he says: 


“ By chapter 80 of the act of Congress approved April 
7, 1874 (18 Stats., 27), this court is required fo accept the 
findings of fact by the Supreme Court of the Territory as true 
on appeal to this court. (See Stringfellow v. Cain, 99 U. 
S.,610; Hecht v. Boughton, 105 U. S., 235.)” 


The same thing is decided in Cannon v. Pratt, 99 U. 
S.,619, and in United States v. Hailey, 118 U.S., 238. 
And in Story v. Black, 119 U. S., 235, you held that— 


“When a jury is waived in a territorial court in the 
trial of an action at law, the case cannot be brought up 
for review by writ of error, but must, under the act of 
April 7, 1884, c. 80 (18 Stat., 27), come, if at all, by appeal, 
as provided in that act.” 
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In Murray v. Ramsey, 114 U.S., 35, vou decide the 
same point, the words of Justice Matthews’ opinion 
being: 

* These cases, although actions at law, were not tried 
by a jury, and therefore are rightly brought here by ap- 
peal, according to the provisions of the act of Congress 
of April 7, 1874.” Citing 99 U.S., 610; 105 U.S., 235: 
106 U. &.. 15 


It is thus demonstrated by these decisions that the rule 
is (here adopting the language of the court in Hecht v. 
Boughton, 105 ULS., 236) that this statute does indeed 
establish an /nflerihle rule by which it could be deter- 
mined whether a case should be brought to this court by 
appeal, and provided that cases tried by a jurv should 
come by a writ of error, and all others by appeal, 


It will be seen by an inspection of this record that, on: 


the part of the appellants, there is an attempt to make 


this case to be one brought to this court both by a writ of 


error and by an appeal—to be a case tried by a jury, and 
not tried by a jury. For example: On page 46 of the 
Record citation appears, pursuant to a writ of error filed 
in the clerk’s office of the Supreme Court of the Territory, 
and, in that citation, the decision of the court is ealled 
both a judgment and decree. On page 47 of the Record 
appears an allowance of an appeal and a eitation in 
appeal. 

‘This equestrian attempt at riding, at the same time, 


in two opposite directions cannot, unde: the operation of 


the statute and the decisions referred to, be suecessful. 


The tral. in other words. cannot. for the purposes of 


review here, be mongrel, uniting the qualities of a trial 
by jury and a trial by the court. It must belong wholly 
to one or the other of those two classes: and the test as 
to which one it shall be classed with is not in the ques- 
tion whether it was an action at /aw—where a jurv trial 


would be appropriate—nor, on the other hand, a case in 
equity—where a jury trial is not a matter of right—but 
the test is, was it tried, on a// questions of fact, by a jury, 
so that, on the verdict of the jury, whether general or 
special, a complete judgment could be rendered. 

If it was so tried, then the writ of error is the only 
method of bringing the case here. 

[f not so tried, but tried by the court, the court, (though 
aided by a jury in finding answers to a set of special issues 
presented to the jury, and which, as findings by the jury, 
are only advisory to the court,) and if the court did, in fact, 
by assent of the parties, find the facts, either by “adopt- 
ing” the findings of the jury, in whole or in part, or by 
its own independent weighing of the evidgnee—then the 
case is not one tried bya jury, but by the court, and 
must be brought here by appeal, and subject to all the 
requirements of section 2 of the said act of April 7, 1874. 

This matter of making the test of whether it isa case 
for appeal or for a writ of error is especially enforced by 
the decision in Story v. Black, 119 U.S., 235, supra. 


Next observe what happened in this case, in regard to 
the mode of trial, so far as this is disclosed by the Record. 

On pages Sand 9 of the Record appears the special 
findings by the jury. These findings by the jury appear 
to have been found on questions numbered from 1 to 
8, inclusive, which were submitted by the plaintiff. 

The special findings, as well as the general verdiet, 
recorded at folio 25 of the Record, page 9, seem to have 
been found and filed July 1, 18865. 

Afterwards the court proceeds to find the facts and the 
conclusions of law, in the absence of the jury, and after 
the jury’s findings were filed. These findings by the 
court were filed July 8, 1885. (R., 11.) 

The findings by the court, both of fact and law, are 
found in Record, 10 and 11. 


lf 


The decree of the court is at pages 11 to 13, and was 
made July 8, 1885. 

And in the decree it is declared that the decree is 
based upon the proofs and evidence produced by the re- 
spective parties; and that the court had heard the 
hecessary proofs to enable it to render judgment ; and 

‘that it appeared to the court from. such proofs that 
there was due, from the defendants to the plaintiffs, 
$10,107.52; and decrees that so much of the premises 
described in the petition as was necessary to raise the 
money to pay the plaintiffs the principal, damage, in- 
terest, costs, and expenses of sale, should be sold at 
public auction, under the direction of the sheriff, &e., 
and directs how the sheriff should apply the money, in- 
eluding the payment of costs, interest, and the said debt, 
as found by the said court. 

It then proceeds to provide for the discharge of liens 
on the premises, &c., &c., and then decrees that the pur- 
chasers should receive possession, and the defendants 
surrender possession to such purchasers on production 
of the sheriff’s deed ; and provides as to how a judgment 
forany balance that might not be paid by the sale should 
be obtained. 

This character of the decree is referred. to tor the pur- 
pose of fixing, still more effectually, upon this proceeding 
the character of a proceeding in equity, as it Is, in effect, 
declared to be in the opinion of the Supreme Court (R.. 
44, fol. 114), and as it is declared to be in the opposing 
brief (bottom of }). li to top of ). 1S). 

So far as the Record discloses, the court entered upon 
the findings of fact as in ordinary cases, and resorted to 
the special findings by the jury as advisory to the court, 
sitting as a court of chancery in an equity cause, though 
it does appear, from the fact that a general verdict was 
rendered, that there was an attempt to then ascertain the ° 
actual indebtedness—this, of course, only in aid of and 
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as advisory to the court. Besides this, the character of 
the petition and case made by it for foreclosure of a lien 
makes it to be a case in equity in its intrinsic and essen- 
tial nature. 

These characteristics of the case being observed, it is 
proper here to carefully state what our purpose is in 
alluding to the facts and features showing this to have 
been treated as a case in equity, and to have been such, and 
to state what we claim to be the effect of these facts upon 
the case, to wit, the fact that it is essentially a case in 
equity; that the parties so dealt with it; that it was so 
presented in the petition for foreclosure of the mechanic’s 
lien ; that the court was permitted to enter upon the find- 
ings of fact after the verdict, general ayd special, by the 
jury, was rendered. 

Our purpose in presenting them is not for the purpose 
of claiming or asserting that it is incompetent for the court, 
under section 2 of the act of April 7, 1874, to submit a 
chancery suit for the findings of fact to the jury and to 
bring it to this court on a writ of error. On the contrary, 
our purpose Is— 


First. To show that the parties have not so dealt with 
the case as to submit the finding of al/ the facts, necessary 
to a perfect decree in the case, to a jury, and, on the 
contrary, have submitted at least part of the findings to 
the court. The Record is, as to this part of the case, most 
obscure, but it shows that, until after the court made its 
findings of fact, the parties made no effort to have jury 
findings as to those essential facts as to which the jury 
disagreed, or, indeed, as to any other. 


Second. To show that the court has found the facts in 
this case, without any disclosed objection prior to such 
findings being so made by the court. 


Third. That the facts were not found by the jury, fully 
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and completely, so as to cover all the questions raised by 
‘the testimony, nor so as to enable any decree of fore- 
closure to be rendered in the case. The veneral verdict 
simply found a named balance to be due, and no faet 
whatever was found by the jurv in regard to lens or in 


regard to other essential facts. 


Fourth. Our especial purpose in alluding to the state 
of the pieadings, this equitable character of the case and 
nature of the evidence admissible under the pleadings. 
ix to show the Paine and SCOpe of evidence which was 
permissible under the issues made in this essentially 
chancery case. 


What we have now stated being kept carefully in view, 
we are prepared to state our propositions of tact and law 
in reply to the opposing brief and to the case of plaintiffs 
In error. 


We wish to remark, first, mm regard to all the conten- 
tions made in the case alleging that there was error in 
setting aside the general verdict because of its conflict 
with the special verdict, and in regard to the character 
of evidence that was admissible in the case on the change 
of the contract, and in regard to the contention that the 
court’s findings “ purported to be based upon the special 
findings by the jury,” and alleging that the court’s find- 
Ings are not sustained by such special findings, and in 
regard to every other contention in the case in conflict 
with the proposition we now state. 

We submit our first proposition as follows: 

That the court being entitled to find the facts in the 
case, either with or without the aid of a jury,and having 
called the jury to its aid, is not bound by the findings of 
the jury, and can make its own findings for itself, either 
in conflict with the findings of the jury or otherwise, as 
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the court may feel warranted to do, in the light of all the 
evidence, including whatever force, of an advisory nature, 
the court might choose to give to the special findings by 
the jury. 

In support of this proposition we refer the court to the 
following CASES: 

In the case of Bates +. (inge, 49 California, 126, the 
svilabus is in the following words: 

“'The findings of a jury on special issues submitted in 
an equity case are merely advisory to the court, and, if adopted 
hy it, are the findings of the court” 


And in the body of the opinion, by MeKinstrey, J., 
the court Say: 


Ni The verdict Wiis but advisory, st) thet all the INNO were 
determined hy the court” 


In the case of Still ef a/. ». Sanders ef «/.. 8S California, 


‘ 


281, the syllabus states the rule as follows: 

“The verdict of a jury in a chancery case is only ad- 
visory to the chancellor, or this court” (the Superior 
(‘ourt of the City of San Francisco). 


Our next proposition—quite kindred to the one just 
stated, is that, where the court is entitled to find the facts, 
as it was in this case, by at least tacit consent of the parties, 
(such consent continuing until the findings proved to be 
adverse to the defendant,) and as the findings of the jury 
are not binding on the court, therefore, the matter of the 
alleged error of the court in admitting testimony to be 
heard by the jury is not a matter upon which a judgment 
will be reversed, un/ess it appears, (from all the evidence 
in the ease,) to the reviewing court, that the findings by 
the court and the admission of the incompetent evidence 
have resulted in injustice. And whether it resulted in 
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injustice or not, will entirely depend upon all of the facts 
as admitted and proved, and not at all upon the verdiet 
of the jury. 

The proposition just stated 1s explicitly held in the 
vase of Still ef a/. v. Sanders ef al... Supra, where the court, 
in the body of its opinion, uses the following language 
upon this point 
“As the verdict ot the jury Wiis but advisory, ana hot 
conclusive Upon the chancellor, Or Upon this court, the 
improper testimony and the erroneous instructions could 
do the party leo Injury if justice has been rendered him in 
the final resull, And whether justice has been correctly 
administered or hot, entirely depends Upon the facts as 
admitted and proved, and not at all upon the verdict of thre 
Jerry. 
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Our next proposition we state thus: 

That the opposing brief has, as we submit, fallen into 
error In assuming, as it does, that the suit below was one 
hrought upon the written contracts (Exhibits A and_B) for 
making the diteh, as found at pages 4 and 5 -of the 
Record. 

On the cOnUrAary, the cause made by the petition is one 
to enforce a mechanic's or laborer’s lien, as secured by 
the instrument, found at page 24 of the Record, and for 
the collection of whatever indebtedness was vet embraced 
by said lien and unpaid, and which was claimed to be a 
balance secured by the acceptance for $6,774.49, and 20 
per cent. damage, as provided by the statute, and interest, 
and for the satisfaction of any other lien-holders on said 
property covered by the lien, who might come in, be 
made parties, and obtain judgment. The existence of the 
contract and the doing of the work thereunder were rendered 
indispensable averments, not by the fact that the suit was based 
on the contract as the cause of action, but hi reason of the 


fact that the suit was hased on the mechanic's lien, and the 


Cle, 
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statute made such contract and the proof thereof indispensable 
to such lien. 

The averments of the petition, at all points, were ap- 
propriate and adequate to support a case such as iscovered 
by the prayer to this petition. The petition does not 
stop, by any means, at averring the making and _ per- 
formance of the contracts Exhibits A and B, but it pro- 
ceeds to aver the settlement which resulted in ascertaining 
the indebtedness to be $16,774.49, the payment of the 
$10,000 of that indebtedness, the nonpayment of the 
check for said $6,774.49, and the making out and taking 
of the said lien. 

Hence, all that is said about there being a variance 
between the evidence and the avermegts in the petition, 
as to the complete performance of the contract, and, also, 
about there being an unauthorized change in the charac- 
ter of the ditch called for in the contract, and about error 
in admitting evidence as to such change, and other kindred 
positions of the plaintiffs’ brief, fall to the ground. 

The petition really counted on and for $6,774.49, this 
being the amount of the protested check. The defend- 
ants denied, in their answer, this indebtedness, and de- 
nied all indebtedness in excess of $500. It also alleged 
a want of consideration for the said $6,774.49 cheek. 

If the contract was not lived up to. that was a matter 
of def nse to said check. The making of said settlement, 
and the payment of $10,000, constituted, as to that much 
of the debt, both an accord and a satisfaction, and the 
settlement constituted an accord as to the whole. All 
the evidence admitted in the case and relating to such 
accord, pro and Con, Was perfectly competent. 

We will not, therefore, descend to particulars in regard 
to the said alleged variance, the said want of authority 
to make said change in the contract, and the admission 
of evidence tending to establish or to disprove the in- 
debtedness, as disclosed in the opposing brief. 


HY 


‘These ana Prieta <lnilar questions ire covered by the 


proposition which we have baw stated. 

We have, however, been favored with an able brief pre- 
pared for, and used in, the Supreme Court below by attor- 
hevs for the plaintiffs below, Messrs. Husron anp GRAY, 
and we cannot do better than here introduce the following 
from that brief. The points in the present trial,on which 
the propositions and authorities which we here quote 
from said brief, are obvious, and we need not specify them. 

There having heen no exceptions taken to the verdicts, 
findings of fact, or conclusions of law, the assigned errors 
thereto wil] biel be considered by this court. 

Coglanad ! Beard, ‘ Pac. is }. Od. 

Ainslie ¢. Idaho World Pr. Co.. Idaho, R. 641. 
People vr. LLunt ef al.. bd... 4835. 

Fox vr. West, Id., 782. 

Guthrie «. Phelan, 6 Pace. Rep., 107. 

Young r. Martin, S Wall... 554. 

Bacon v. Robson. 05 Cal. 399. 


Thateher’s Pr.. }) Ube. ol ie el 4a. S|. 


There belie neo exceptions to the findings, this eourt 
will pPrestie that they ure supported by the evidence. 
Movs v. Griffith, 35 Cal., 556. 
Hastings ¢. Cunningham, Id., 549. 
Wilson ¢. Dougherty, 45 Cal., 54. 
Putnam rv. Lee, 7 Pae. R., 172. 
Merrill +. Chapman, 34 Cal., 251. 


To be of any avail, exceptions must be drawn up so as 
to present distinetly the ruling or point raised, and must 
be signed by the presiding judge. 

Young ¢. Martin, 8 Wall, 354. 
Thatcher's Pr., p. 800, sees. 62 and 63. 


lel.. BOA, sees. SB and S5. 
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The transcript does not purport to contain al/ the evi- 
dence in the case. 

Where the statement or bill of exceptions does not pur- 
port to set out all the evidence given on the trial, an ap- 
pellate court will not reverse the judgment for an in- 
struction which depends upon the evidence for its cor- 
rectness. 

Thatcher's Pr.. }). 300, secs. 63 and 65. 
Wiggins v. Burkham, 10 Wall, 129. 


There was no exception taken at the time to the setting 
aside the general verdict. 
The order setting aside the general verdict is no part 
of the judgment roll. 
Harper v. Minor, 27 Cal., LOTS 


lin equity cases like this the verdict is merely advisory ; 
the judge may qualify, alter, or set aside the verdict and 
tind the facts. 
Sweetzer v. Dobbins, 4 Pac. R., 540. 
Bates v. Gage, 49 Cal., 126. 


When a jury renders a general verdict and a special 
verdict, the latter will control the former if there is any 
inconsistency between them. 

Lees v. Clark, 20 Cal., 387. 
Code Civil Pro., see. 385. 


The evidence of the witnesses, Bradbury and True, 
objected to by defendant, 7s competent. 

The plaintiffs alleged in the complaint the execution 
of the contracts “A” and “B,” the completion of the 
ditch, acceptance of the same by defendant, and a settle- 
ment between plaintiffs and defendant; that there was 
found due plaintiffs the sum of $16,774.49; that a check 
for $5,000 was given at the time of such settlement, whieh 
was pard on presentation—two bills of exchange drawn 


on the banking-house of T. R. Jones & Co., of Hailey, 
one for $5,000, accepted on four days, which was paid at 
maturity, and one for 86,774.49, accepted on fifteen days, 
which was not paid, went to protest, plaintiffs claiming 
the amount of said last acceptance being due them, with 
damages and costs. Defendants denied in their answer 
the indebtedness in) eC XCCSS ot S500), ana alleged mane of 
consid ration for said accepla nce by reason of fraud in the 
said settlement. Under the issues as made by the plead- 
Inys, if became hecessary for placutifis lo prove the COll- 
sideration for the amount- found due on said settlement 
between plaintiffs and defendant. 

As we have before stated, the contracts are set out in) 
complaint for the Purpose of obtaiming the equitable 
relief—the foreclosure of the mechanie’s lien. 

The admission of the testimony could do defendant 
no harm. | 

The admission of testimony, if irrelevant and immia- 
terial, which is manifest, could not have affected nyuri- 
ously the case of appellant; is no ground for the reversal 
of the judgment. 

Thateher’s Pr.. }?. loo, see. 20. 
Mining Co. +. Taylor, 10 Otto, 37 
Moore +. Moore, 7 Pace. R., 688. 


There was no error in sustaining the objection to the 
several questions asked the witness Strahorn. 

Plaintiffs had made the contract Exhibit “A” with 
sald W.G. Case, he acting for defendant. If Case, as 
manager for the defendant, had authority to make the 
contract, he had authority to authorize a change in the 
size of the ditch. It did not nullify the contract, only 
directing some extra work under the contract. It does 
not appear that the ditch was constructed larger at the 
suggestion of plaintiffs, or that there was fraud or collu- 
sion between plaintitts and said Case. 
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The evidence could not in any way establish a defense 
to the bill of exchange or acceptance, the foundation of 

this action. 
2 Chitty on Contracts, sees. 825 and 1,140, note A. 


The findings show that the work was accepted by said 
Strahorn, agent of defendant, and a settlement made 
with plaintiffs under their contracts. Defendant took 
possession of the ditch, appropriated it, and has used it 
ever since the Ist day of June, 1883, the day of the 
acceptance. 

The bill of exchange sued upon was given for the 
balance found and agreed to be due from defendant to 
plaintiffs upon an executed contractsand against such 
bill no other defense than fraud is permissible. No fraud 
was proven, or attempted to be proven, although it 1s 
alleged in the answer. (See testimony of Strahorn.) 

2 Chitty on Con., 1,140, note A. ' 
Id., 825. : 


A corporation that has received and retained the 
consideration of a contract for its benefit cannot deny its 
lability thereon on the ground the contract was untra 
Pures. 

Main v. Casserly, 7 Pac. R., 426. 

Sedgwick on S. and C. L., 73. 

Bradley vr. Ballon, 55 IIL, 413. 

Pixley vr. Western P. R. Co., 33 Cal., 198. 
Foulke v. San Diego R. R. Co., 55 Id., 365. 


A party who complains of the rejection of evidence 
must make it appear by his bill of exceptions or state- 
ment that, if the evidence had been admitted, it might 
have led the court or jury to a different result. 

Thatcher's Pr., p. 302, see. 72. 
Packet Co. v. Clough, 20 Wall, 528. 
Roberts +. Unger, 30 Cal., 676. 


on the banking-house of ‘T. R. Jones & Co., of Hailey, 
one for $5,000, accepted on four davs, which was paid at 
maturity, and one for 86,774.49, accepted on fifteen days, 
which was not paid, went to protest, plaintiffs claiming 
the amount of said last acceptance being due them, with 
damages and costs. Defendants denied in their answer 
the indebtedness in excess of S500, and alleged want of 
consideration for said acceptance by reason oft fraud in the 
said settlement. Under the issues as made by the plead- 
Ings, it became hecessary for plaintiffs fy proce the COll- 
sideration for the amount: found due on said settlement 
between plaintiffs and defendant. 

As we have before stated, the contracts are set out in 
complaint for the purpose of obtaining the equitable 
relief—the foreclosure of the mechaniec’s lien. 

The admission of the testimony could do defendant 
no harm. 

The admission of testimony, if irrelevant and imma- 
terial, which is manifest, could not have affected injuri- 
ously the case of appellant; is no ground for the reversal 
of the judgment. 

Thatcher's Pr., }). loo, sec. 20. 
Mining Co. +. Taylor, 10 Otto, 37 
Moore v. Moore, 7 Pae. R., 68%. 


There was no error in sustaining the objection to the 
several questions asked the witness Strahorn. 

Plaintiffs had made the contract Exhibit “A” with 
sald W.G. Case, he acting for defendant. If Case, as 
manager for the defendant, had authority to make the 
contract, he had authority to authorize a change in the 
SIZE ot the diteh, lt did hot nullify the contract, only 
directing some extra work under the contract. It does 
not appear that the ditch was constructed larger at the 
suggestion of plaintiffs, or that there was fraud or collu- 
sion between plaintiffs and said Case. 
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The evidence could not in any way establish a defense 
to the bill of exchange or acceptance, the foundation of 
this action. 
2 Chitty on Contracts, sees. 825 and 1,140, note A. 


The findings show that the work was aecepted by said 
Strahorn, agent of defendant, and a settlement made 
with plaintiffs under their contracts. Defendant took 
possession of the ditch, appropriated it, and has used it 
ever since the Ist dav of June, 1883, the day of the 
acceptance. 

The bill of exchange sued upon was given for the 
balance found and agreed to be due from defendant to 


plaintiffs upon an executed contractsand agaimst such 
bill no other defense than fraud is permissible. No fraud 
was proven, or attempted to be proven, although it is 
alleged in the answer. (See testimony of Strahorn.) 

2 Chitty on Con., 1,140, note A. 


Id.. S825. 


A corporation that has received and retained the 
consideration of a contract for its benefit cannot deny its 
liability thereon on the ground the contract was untra 
Pires. 

Main v. Casserly, 7 Pac. R., 426. 

Sedgwick on S. and C. L., 73. 

Bradley v. Ballon, 55 IL, 415. 

Pixley v. Western P. R. Co., 33 Cal., 198. 
Foulke ¢. San Diego R. R. Co., 55 Id., 365. 


A party who complains of the rejection of evidence 
must make it appear by his bill of exceptions or state- 
ment that, if the evidence had been admitted, it might 
have led the court or jury to a different result. 

Thatcher's Pr., p. 302, sec. 72. 
Packet Co. v. Clough, 20 Wall., 528. 
Roberts r. Unger, 30 Cal., 676. 
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There was no error in the charge of the court to the 
jury. 
The exception to the charge Is 1D veneral terms, and 
does not point out wherein they are objectionable. 
Thatcher's Practice, }. 300, secs, SS, SO. 


Where the charge of the court, taken as a whole, fairly 
submitted the case to the jury, the judgment will not be 
disturbed because some instructions were refused which 


properly could have been given, or that some of those 


viven are subject to verbal criticism. 
Evanston +. Gunn, 9 Otto, G60. 
Thatcher's Pr., p 155, see, 14. 
Brooks v. Crosby, 22 Cal., 42. 
Conroy ?. Duane, 450 /d., O97 
Simers ¢. Eisen, 04 /d., 415. 


ee} 


Higgins v. Dewey, 9 Am. Rn. 63. 
This ends mur quotation. 


We now call further attention to the fact that this 
record does not contain, nor purport to contain, a// the 
evidence that was heard by the court. 

We further call attention to the fact that the accusa- 
tions of fraud, contained in the opposing brief, are vehe- 
ment in the precise ratio in which there is an absence of 
all evidence of fraud, and justification for such aceusa- 
tions. | 

We call attention to the further fact that if the record 
did contain a// the evidence, this court, on this appeal, 
could not read it, but must be governed by the facts found 
by the court. 

See above authorities from this court relating to the 
section 2 of the act of April 7, 1874. 

We also call attention to the further fact that such 
findings by the court expressly negative, in finding 3 
(R., 10, folio 35,) all accusations of fraud, where it says: 
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“There was no fraud or misrepresentations on the 
part of the plaintiffs, in or concerning said settlement.” 


It is not needful that we should copy into this brief 
the findings of fact by the court. They do not purport 
to be based upon the special findings by the jury, but 
purport to be based upon the “ hearing of the pleadings, 
proofs, and arguments of counsel,” and upon the “ adop- 
tion” by the court, as its own findings, the findings of 
fact by the jury. (R., 10, folio 24.) 

In view of these findings by the court, at pages 10 and 
11 of the Record, and which must constitute the sum total 
of all facts of which this court has jurisdiction to take cogni- 
zance, it is about, if not absolutely, self-evident that the 
judgment below must be affirmed, if affirmance or re- 
versal depend upon the state of the facts in this case as 
found by the court. 

The exceptions preserved during the trial, and proper 
for consideration here, are sufficiently covered by the 
extracts which we have made from the brief of counsel 
of record in the Supreme Court of the Territory, and we 
here submit the case. 

SAM L SHELLABARGER, 
J. M. WiLson, 
Attorneys for Appellees. 
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THE SINGER MANUFACTURING COMPANY VS. KATIE RAHN. 


1 UnitepD STATES OF AMERICA, 88: 


The President of the United States of America to the judges of the 
circuit court of the United States for the district of Minnesota, 

Greeting: 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said circuit court, before you or 
some of you, between Katie Rahn, plaintiff, and The Singer Manu- 
facturing Company, defendant, a manifest error hath happened, to 

> the great damage of the said The Singer Manufacturing Company, 
as is said, we, being willing that such error, if any hath been, should 
be duly corrected and full and speedy justice done to the parties 
aforesaid in this behalf, do command vou, if judgment be therein 
given, that then, under vour seal, distinetly and openly, you send the 
record and proceedings aforesaid, with all things concerning the same, 
to the justices of the Supreme Court of the United States, at the Capi- 
tol, in the city of Washington, together with this writ, so that you 
have the same at the said place, before the justices aforesaid, on the 
second Monday of October next, that, the record and proceedings 
aforesaid being inspected, the said justices of the Supreme Court 
may cause further to be done therein to correct that error what of 
right and according to the law and custom ef the United States 

ought to be done. 
Witness the Honorable Morrison R. Waite, Chief Justice of the Su- 
preme Court of the United States, this 12th day 
1g Seal U. 8S. Cireuit of March,in the year of our Lord one thousand 
Court, Dist. of eight hundred and eighty-six, and of the Inde- 
Minnesota. pendence of the United States the one hundred 

and tenth year. 
OSCAR B. HILLIS, 
Clerk of the Circuit Court of the United States of America 
for the District of Minnesota. 


ee 


2&3 Unitrep STATEs OF AMERICA, | 

District of Minnesota, j 

The answer of the judges of the cireuit court of the United States 

tor the district of Minnesota, in the eighth circuit, in within writ 
mentioned. 


» x 8 M4 


The record and proceedings whereof mention is within made, with 
all things concerning the same, are hereby respectfully certified to 
the justices of the Supreme Court of the United States of America 
within mentioned, in a certain schedule to this writ annexed, marked 
A, as within it is commanded. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 

Court of the United States of America, at Saint 
Seal U. 8S. Circuit Paul, in the district of Minnesota, this 13th day 


Court, Dist. of of September, in the year of our Lord one thou- 
Minnesota. sand eight hundred and eighty-six, and of the 
Independence of the United States the one hun- 


dred and eleventh year. OSCAR B. HILLIS, 
Clerk U. S. Circuit Court, Dist. of Minnesota, 
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2 THE SINGER MANUFACTURING COMPANY VS. KATIE RAHN. 


4 SCHEDULE A, 
United States Circuit Court, District of Minnesota. At Law. 


KATIE Rauy, Plaintiff, } 
is 


Tur Singer Manuracrurtna Company, Defendant. } 


Pleas before the honorable the judges of the circuit court of the 
United States of America, at the September adjournment of the 
June term of said court, held, in the city of Saint Paul, in said 
district, in the year of our Lord one thousand eight hundred and 
eighty-five, and of our Independence the 100th year. 


Districr OF MINNESOTA, 88: 


Be it remembered that on the 20th day of January, A. D. 1885, 
eame the defendant above named, by its attorneys, and filed in the 
clerk’s oflice of said court a return from the United States court; 
which said return is in the words and figures following, to wit: 


Return from the State Court. 


STATE OF MINNESOTA, ) 
County of Ilennepin. } 


District Court, Fourth Judicia! District. 


KATIE Raun, Plaintiff, ) 
is, Pa 
THe SInGER MANUFACTURING CoMPANY, Defendant. J 


5 ( omplaint. 


The plaintiff complains and alleges : 

Ist. That during all the time hereinafter mentioned the defend- 
ant was a corporation duly,organized and created under the laws of 
the State of New York. 

2d. That said defendant is engaged in the business of manufactur- 
ing sewing machines and selling the same by agents who deliver 
the same in wagons. : 

od. That said defendant has a general office in this State for the 
transaction of its business herein. 

Sth. That on the 10th day of April, 1884, the plaintiff was walk- 
ing over the crossing which was and is intended and designated for 
the use and convenience of foot passengers, which aforesaid street 
and crossing are In the city of Minneapolis and county aforesaid. 

6th. That the defendant was then the owner of a wagon and two 
horses which were then being driven along said Franklin avenue 
in the possession of defendant’s servant; that said servant waile en- 
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gaged in his employer’s business, on the day aforesaid, with force 
and arms drove the said wagon in which the said servant was then 
and there driving in and along said Franklin avenue and upon the 
said crossing, wrongfully and negligently, with great force and vio- 
lence, upon and against the said plaintiff while she, the said plaintiff, 
was crossing along and over the said crossing of said Franklin ave- 
nue, and then and there, by reason of said careless, reckless, and neg- 
ligent driving, the plaintiff was cast and thrown down upon said 
crossing with great violence; by reason whereof the plaintiff suffered 
and sustained many and grevious wounds and bruises upon her 
body and was much frightened and alarmed; that her arms and 
shoulders were severely injured, and that she was injured across her 
back, spine, and kidneys and her whole physical aud nervous sys- 
tem shocked; that with the aid at hand this plaintiff, with much 
difficulty and in great pain, reached her home, near at hand, and for 
the next ensuing three months was confined to her bed, solely caused 
by the injuries received as aforesaid. 

7th. And this plaintiff further shows the court that ever since 
said injury she has been unable to attend to her business, to wit, 
dressmaking; but in consequence thereof she has much of the time 
been sick and lame and delaved in and about the work of her busi- 
ness, and plaintiff believes and alleges the fact to be that said in- 
juries are of a permanent character, and that she will never entirely 

recover therefrom. 
6 Sth. That said plaintiff has since said injury and solely 
therefrom /as suffered great pain, anguish, and bodily suffer- 
ingand mental anxiety, and still suffers as aforesaid, solely from said 
cause, to her damage in the sum of $20,000. 

That in consequence of said injury plaintiff has been obliged to 
incur great expense, and to contract large liabilities for physicians’ 
services and drugs, and she has needed and now needs constant at- 
tention and nursing, all to her further damage of $1,000.00. 

Wherefore plaintiff demands judgment against said defendant for 
the sum of $21,000.00, with interest since the first day of August, 
1884, and for the costs and disbursements of this action. 

C. A. EBERT, 
Plaintiff's Attorney, Minneapolis, Minn. 


SraTe OF MINNESOTA, | .. 

County of Hennepin, J ” 

Katie Rahn came before me personally and, being duly sworn, 
doth say that she is the plaintiff in the above-entitled action ; that 
the foregoing pleading is true of her own knowledge, except as to 
those matters therein stated on her information and belief, and as 
to those matters that she believes it to be true. 

KATIE RAHN. 


Subscribed and sworn to before me this 9th day of August, A. D. 


1884. 
[ NOTARIAL SEAL. | HENRY EBERT, 


Notary Public, County of Hennepin, State of Minnesota. 
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Endorsed: Filed August 9th, 1884. E. J. Davenport, clerk, by 
C. B. Tirrell, deputy. 


STATE OF MINNESOTA, | < 
County of Hennepin, f° 


District Court, 4th Judicial District. 


Katie Rann, Plaintiff, ) 
iis 


Tue Singer MANuracturinc Company, Defendant. ( 
Complaint. 


The plaintiff for amended complaint complains and alleges— 
Ist. That during all the time hereinafter mentioned the 
7 defendant was a corporation duly organized and created 
under the laws of the State of New York. 

2d. That said defendant is engaged in the business of manufactur- 
ing sewing machines and selling the same by agents who deliver the 
same in wagons. 

That said defendant has a general office in this State for the trans- 
action of its business herein. 

That on the 15th day of April, A. D. 1884, the plaintiff was walk- 
ing over the crossing of Franklin avenue and Eighth avenue south, 
which was and is intended and designated for the use and conven- 
ience of foot passengers, which aforesaid streets and crossings are in 
the city of Minneapolis and county aforesaid. 

That the defendant was then the owner of a wagon and two horses 
which were then being driven along said Franklin avenue and 
Kighth avenue south in the possession of defendant’s servant; that 
said servant, while engaged in his employer's business, on the day 
aforesaid, with force and arms, drove the said wagon in which the 
said servant was then and there driving in and along said Franklin 
avenue and upon the said crossing, wrongfully and negligently, with 
great force and violence and without any fault of plaintiff whatever, 
upon and against the said plaintiff while she, the said plaintiff, was 
crossing along and over the said crossing of said Franklin and 
Kighth avenues south, and then and there, by reason of said care- 
less, negligent, and reckless driving, the plaintiff was cast and thrown 
down upon said crossing with great violence, and the wheels of said 
wagon of defendant then and there passed over her body; by reason 
whereof the said plaintiff suffered and sustained many and grievous 
wounds and bruises upon her body, and was much frightened and 
alarmed; that her arm and shoulder was severely injured, — across 
her back, spine, and kidneys and her whole physical and nervous sy$- 
tem shocked ; that with the aid at hand this plaintiff, with much diffi- 
culty and in great pain, reached her home, near at hand, and for the 
next ensuing three months was confined to her bed, solely caused 
by the injuries received aforesaid. 

And this plaintiff further shows the court that ever since said in- 


— 
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jury she has been unable to attend to her business, to wit, dress- 

making, but in consequence thereof she has much of the time been 

sick and lame and delayed in and about the work of her business, 
and plaintiff believes and alleges the fact to be that said injuries 

8 are of a permanent character, and that sbe will never entirely 
recover therefrom and be able to work. 

That said plaintiff ever since said injury and solely therefrom has 
suffered great pain, anguish,and bodily suffering and mental anxiety, 
and still suffers as aforesaid, solely from said cause, to her damage 
in the sum of twenty thousand dollars. 

That in consequence of said injury plaintiff has been obliged to 
incur great expense and to contract large liabilities for physicians’ 
services and drugs, and she has needed and now needs constant at- 
tention and nursing, all to her further damage of $1,000.00. 

Wherefore plaintiff demands judgment against said defendant for 
the sum of $21,000, with interest from the first day of August, 1884, 
and for the costs and disbursements of this action. 

C. A. EBERT, 
Attorney for Plaintiff. 


STATE OF MINNESOTA, } 
’ ° > 88 
County of Hennepin, | 


Katie Rahn came before me personally and, being duly sworn, doth 
say that she is the plaintiff in the above-entitled action; that the 
foregoing complaint is true of her own knowledge, except — to those 
matters therein stated on her information and belief,and as to those 


matters that she believes it to be true. 
KATIE RAHN, 


Subscribed and sworn to before me this — day of _ A. D. 188-. 
HENRY EBERT, 
[ NOTARIAL SEAL. | Notary Public, Hennepin County, Minn. 


Endorsed: Filed October 22nd, 1884. E. J. Davenport, clerk, by 
H. J. Altnow, deputy. 


SSS 


STATE OF MINNESOTA, | 
County of Ilennepin, | 


District Court, 4th Judicial District. 


Katie Raun, Plaintiff, ) 


THE SINGER MANUFACTURING COMPANY, Defendant. } 


The defendant above named, answering the complaint of the 
plaintiff herein, denies each and every allegation, matter, and thing 
contained, except as hereinafter admitted or qualified. 

Defendant denies that it is a corporation or organized or 
9 created under the laws of the State of New York, and alleges 
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the fact to be that it is a corporation organized, created, and 
existing under the laws of the State of New Jersey, and now doing 
business therein. 

Defendant admits that it is engaged in manufacturing sewing 
machines, and that it has a general office in this State. 

Defendant admits that on the 15th day of April, a. 7 LSS 4, it 
was the owner of one wagon, but denies that it owned at that time 
or at any time two horses or any number of horses, and denies that 
two horses or any number of horses belonging to defendant were at 
that time or at any time driven at the place mentioned in the plain- 
tiff’s complaint or elsewhere in the city of Minneapolis by any serv- 
ant or agent of defendant or any one in its employment. 

Defendant denies that any of its servants, while engaged in de- 
fendant’s business or otherwise, did on said day, with force and 
arms or wrongfully or negligently or in any manner whatever, 
drive any wagon against plaintiff while she was crossing along the 
crossing mentioned in her complaint or at any other time or place, 
and denies that by any act of any servant of defendant plaintiff was 
cast or thrown upon any crossing with creat violence or otherwise, 
and denies that by reason of any such act of any such servant the 
wheels of any wagon passed over her body, or that she suffered 
many grievous wounds or any wounds upon her body, or that she 
was frightened or alarmed, or that her arms or shoulders were se- 
verely injured or injured to any extent, or that she was injured 
across her back, spine, or kidneys, or elsewhere, or that her physical 
and nervous system were shocked in any manner. 

Defendant denies that by reason of any act of any of its servants 
plaintiff was confined to her bed for three months or for any period 
whatever. 

Defendant denies that by reason of any act of any of its servants 
plaintiff was confined to her bed for three months or for any period 
whatever. Defendant denies that by reason of any act of any of its 
servants plaintiff was prevented from attending to her business for 
any period, or that by reason thereof she received Injuries of a per- 
manent character or of any character whatever, or that she has suf- 
fered any pain, anguish, bodily suffering, or mental anxiety. De- 
fendant denies that by reason of any act or acts of any of defendant’s 
servants she has been damaged in the sum of twenty thousand 
dollars or in any sum whatever, or that by reason thereof she has 

been obliged to ineur any expense or contracting liabilities 
10 for physicians’ services or drugs or nursing, or that she has 

suffered special damages In the sum of one thousand dollars 
or in any sum whatever. 

Defendant, further answering, alleges the facts to be in reference 
to the accident mentioned in plaintiff's complaint that on the 10th 
day of April, A. D. 1884, one Thomas J. Corbett was and ever since 
has been engaged in selling sewing machines on commission, and 
not otherwise, for this defendant. 

That the said Corbett was not then nor at any time the servant or 
agent of this defendant, and defendant had no control or direction 
of his actions in the prosecution of said business. 


ares 
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That said Corbett provided and owned the horse and harness used 
in said business, and that the wagon used therein was loaned to him 
by this defendant. 

That the sewing machines sold by said Corbett were delivered 
and consigned to him by defendant to be sold on commission and 
accounted for to defendant, and that said Corbett was engaged then 
and ever since in selling other machines not manufactured by de- 
fendant and in which defendant had no interest; that defendant 
had no business or other relation to or connection with said Cor- 
bett, except as hereinbefore stated. 

That on or about the 10th day of April, 1884, while said Corbett 
was driving his own horse attached to the wagon loaned to him by 
defendant along Franklin avenue, in said city, and when he had 
reached a point on said avenue between Eighth and Ninth avenues 
south, plaintiff carelessly and negligently ran into and against said 
Corbett’s horse and was thrown to the ground; that said accident 
and all the consequences thereof were caused solely by plaintiff’s 
own carelessness and negligence and want of proper precaution in 
crossing the said avenue. 

That the place where said accident occurred was not the crossing 
of Franklin avenue and Eighth avenue south, as alleged in plain- 
tiff’s complaint, and that there was not then any crossing intended 
or designated for the use or convenience of foot passengers at the 
place where said accident occurred, and that the same occurred at a 
point several rods from the said crossing of Franklin avenue and 
Fighth avenue south and in the main travelled track of said avenue. 

That at the time said accident occurred plaintiff was‘hastily and 
recklessly running across said avenue and did not take any precau- 
tion to observe the approach of teams, although said avenue is con- 
tinuously used and traveled by teatns, as plaintiil well knew; that 
said carelessness and want of precaution on the part of plaintiff in 

crossing said avenue and in attempting to cross the same at 
11 a poitit where there was no crossing designated for foot pas- 
sengers contributed to and was the sole cause of said accident. 

That at the time said accident occurred the said Corbett was not 
acting in the course or within the scope of any employment what- 
ever under this defendant, but was returning from church to his 
own home, and that he had not any time during the day on which 
said accident occurred transacted any business for defendant in or 
about its machines. 

That the accident herein referred to is the same one mentioned 
in plaintiff’s complaint, and that no other accident er injury with 
which defendant, by its servants or agents or property, was connected 
occurred to plaintiff at or about the time in her complaint men- 
tioned or at any other time or place. 

As to whether at the time of said accident and collision with said 
Corbett’s horse plaintiff suffered many grievous wounds or any 
wounds upon her body, or was frightened or alarmed, or whether 
her arms or shoulders were severely injured or injured to any ex- 
tent, or whether she was injured across her back, spine, or kidneys 
or elsewhere, or whether her ‘physical and nervous system were 
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shocked in any manner, defendant denies any knowledge or infor- 
mation thereof sufficient to form a belief. 


As to whether by reason of the said aecident and collision plain- 
tiff was confined to her bed for three months or for any period, and 
as to whether she has been unable to attend to her business since 
the said accident occurred, and as to whether the said injuries are 
of a permanent character, defendant denies any knowledge or infor- 
mation thereof sufficient to form a belief. 


As to whether in consequence of said accident or eollision plain- 
tiff has been damaged in the sum of $21,000.00 or in any sum 
whatever, defendant denies any knowledge or information thereof 
suflicient to form a belief. 


As to whether by reason of said eecident and collision plaintiff 
has incurred expense and liabilities for drugs, physicians’ services, 
and nursing, and has been damaged thereby in the sum of $1,000.00, 
or in anv sum whatever, defendant denies any knowledge or infor- 
mation thereof sufficient to form a belief. 


Wherefore defendant demands that it be dismissed hence with 
costs. 
MAHONEY & DONAHUE, 
Attorneys for Defendant. 


12 STATE OF MINNESOTA, | 
County of Hlennepin, | 


SS ° 


Stephen Mahoney, being first duly sworn, deposes and says that 
he is one of the attorneys for the defendant herein; that the forego- 
ing answer is true to the best of his knowledge, information; and be- 
lief, and as to those matters stated on information and belief he be- 
lieves them to be true; that all of the officers of the said defendant 
corporation are absent from said county wherein afliant resides. 


STEPHEN MAHONEY. 


Subscribed and sworn to before me this 26th day of September, 
1884. 
J. k. FLANIGAN. 
[NOTARIAL SEAL. | Notary Public. 


Endorsed : Filed Oct. 21st, 1884. E. J. Davenport, clerk, by C.N. 
Dickey, deputy. 


The service of the within answer by copy admitted this 21st day 


of September, 1854. 
C. A. EBERT, ; 
Altorney for Plaintiff. 
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STATE OF MINNESOTA, Sie 
County of Hennepin, | ~ 


District Court, 4th Judicial District. 


KATIE Raun, Plaintiff, ) 

vs. > 

‘. THe Stncer Manvuracturinc Company, Defendant. ) 
Reply. 

The plaintiff, for a reply to the answer of defendant, specifically 
denies each and every allegation of new matter in the answer set 
forth, except as hereinafter admitted. 

Admits aefendant is a corporation organized, created, and exist- 
ing under the laws of the Siate of New Jersey. 

Wherefore plaintiff renews her demand for judgment as in ber 
complaint set forth. 

CHARLES A. EBERT, 
Plaintiff’s Attorney. 
13 STATE OF MINNESOTA, } 
County of LHe nnepin, ( - 
a 


Katie Rahn came before me personally and, being duly sworn, 
doth say that she is the plaintiff in the above-entitled action; that 
the foregoing pleading is true of her own knowledge, except as to 
those matters therein stated on her information and belief, and as 
to those matters she believes it to be true. 


KATIE RAHN. 


Subscribed and sworn to before me this lst day of October, 1884. 
HENRY EBERT, 
Notary Public. County of Hennepin, State of Minnesota. 


[NOTARIAL SEAL. | 


Service of the within reply by delivery of copy thereof at Min- 
| neapolis, Minnesota, admitted this 8th dav of October, 1584. 
~- MAHONY & DONAHUE, 
Attorneys for Plaintiff. 


Filed October 22d, 1884. 
E. J. DAVENPORT, Clerk, 
By H. J. ALTNOW, Deputy. 
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STATE OF MINNESOTA, | 
County of Hennepin, | 


District Court, 4th Judicial District. 


KATIE RAHN, Plaintiff, } 
Us. > 
THE SINGER MANUFACTURING Company, Defendant. } 


Notice of Trial. 


Sir: You will please to take notice that the issue of facts and law 
in the above-entitled action will be brought on for triai at the next 
general term of the district court aforesaid, appointed to be held in 
and for the county of Hennepin, at the court-house, in the city of 
Minneapolis, in said county, on the od Tuesday in October, 1854, 
at the opening of said court on that day, or as coon thereafter as 
counsel may be heard. 

Dated October 10th, 1854. 

Yours respectfully, C. A. EBERT, 
Attorney for Plaintiff. 


To Mahoney & Donahue. attorneys for defendant. 


14 Due notice of the within notice is hereby admitted this 
10th day of October, 1854. 
MAHONEY & DONAHUE, 
Attorneys for Defendant. 
riled October Pa LSS4. 
i. J. DAVENPORT, Clerk, 
By te J. ALTNOW, i" 


STATE OF MINNESOTA, 
County of Lhe nnepin, j 


aa 


District Court, 4th Judicial District. 


KATIE Rann, Plaintiff, 


THe SINGER MANUFACTURING Company, Defendant. } 


elilion for Ri moval lo the ¢ rcuit Court of the United States, District 
of Minnesota. 


To said district court: ; 
Your petitioner resp etfully shows to this honorable court that 
the matter and amount in dispute in the above-entitled suit exceeds, 
exclusive of costs, the sum or value of five thousand dollars. 
That the controversy In said suit is between citizens of different 
States, and the petitioner was at the time of the commencement of 
this suit and still is a citizen of the State of New Jersey, being a 


A nt Sa ANA A 
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corporation duly created and existing under the laws of said State, 
and doing business therein, and that the only other party to said 
‘ suit, viz., the plaintiff therein, was at the time of the commence- 
ment of this suit and still is a citizen of the-State of Minnesota. 

And your petitioner offers herewith a bond, with good and suffi- 
cient surety, for his oe in said ecireuit court of the United 
States, on the first dav of its next session, a copy of the record in 
this suit, and for paying all costs that may be awarded by said cir- 
cult court if said court shall hold that this suit was wrongfully or 
lmmproperly removed thereto 

And your commissioner pravs this honorable court to proce ed no 
further ‘herei In, except Lo make the order of removal required by 
law, and to accept the said surety and bond, and to cause the record 
herein to be removed into said circuit court of the United States in 
and for the district of Minnesota; and he will ever pray. 

MAHONEY & DONAHUE, 
Attorneys for Defendant and Petitioner. 


L5 STATE OF MINNESOTA, } 
County of TH nnepin, } 


Stephen Mahoney, being duly sworn, deposes and says that I am 
a member of the firm of Mahoney & Donahue, the attorneys of the 
petitioner in the above-entitled cause; that I have read the forego- 
ing petition and know the contents thereof, and that the stateme nts 
and allegations therein contained are true, as I verily —. 


STEPHEN MAHONEY. 


Subscribed by the said Stephen Mahoney in my presence and by 
him sworn to before me this 6th day of December, 1884. 
[NOTARIAL SEAL. ] J. E. FLANIGAN, 
Notary Public. Hennepin County, Minn. 


On filing the within petition and bond, this day approved by me, 
it is ordered that said action be, and the same, with all the records 
therein, is hereby, removed to the United States circuit court for the 
district of Minnesota. 

Dee. 15, 1884. 

WILLIAM LOCHREN, Judge. 


Filed Dee. 15, 1884. 
E. J. DAVENPORT, Clerk, 
By C. B. TIRRELL, Deputy. 


Know all men by these presents— 

That The Singer Manufacturing Company, as principal, and E. J. 
Hodgson and W. H. Merrick, as sureties, are held and firmly bound 
unto Katie Rahn in the penal sum of five hundred dollars; the pay- 
‘ ment whereof, well and truly to be made unto the said Katie Rahn, 
her heirs and assigns, we bind ourselves. our heirs, representatives, 
and assigns, jointly and severally, firmly by these presents— 
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Yet upon these conditions: The said The Singer Manufacturing 
Company having petitioned the district court of Hennepin county, 
fourth judicial district, State of Minnesota, for the removal of a cer- 
tain cause therein pending, wherein said Katie Rahn is plaintiff and 
The Singer Manufacturing Company is defendant, to the circuit 
court of the United States in and for the district of Minnesota: 
Now, if the said Singer Manufacturing Company, petitioner, shall 
enter in the circuit court of the United States, on the first day of its 
next session, a copy of the record in said suit, and shall well and 
truly pay all costs that mav be awarded by said circuit court 
16 of the United States if said court shall hold that said suit was 
wrongfully and improperly removed thereto, then this obli- 
gation to be void; otherwise in full force and virtue. 
Witness our hands and seals this 6th day of December, 1854. 
THE SINGER MANUFACTURING 
COMPANY, 


By its agent, F. W. NOYES. SEAL. | 
i. J. HODGSON. SEAL. 
W. H. MERRICK. SEAL. 


H. kK. PARTRIDGE, 
CARRIE A. BAYARD, 


Witnesses. 


l'rancis W. Noves, to me well known to be the general agent of 
the Singer Manufacturing Company, who, being first duly sworn, 
savs that he is the general agent of said company, and that it is in- 
corporated under the laws of New Jersey, and that he is its duly au- 
thorized general agent to use and sign its corporate name in all its 
business in the States of Wisconsin, Minnesota, a part of Iowa, and 
Northern Dakota, with a general headquarters and office at Milwau- 
kee, Wis., and that he has signed the corporate name of said com- 
pany to the foregoing bond for the purposes therein expressed. 


FRANCIS W. NOYES. 


Subscribed and sworn to before me, at Milwaukee, Wis., this 6th 
day of December, A. D. 1884. 
[ NOTARIAL SEAL. ] PRED. D. JONES, 
Notary Public, Milwaukee County, Wisconsin. 


STATE OF MINNESOTA, } 
» * . > $§ My 
County of Hennepin, | 


Be it known that on this 15th day of December, 1884, persohally 
came before me E. J. Hodgson and W. H. Merrick, to me well known 
to be the same persons described as sureties in and who executed the 
foregoing bond, and each acknowledged that he executed the same 
freely and voluntarily. 

[ NOTARIAL SEAL. | STEPHEN MAHONEY, 
Notary Public, Hennepin County, Minnesota. 
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SraTeE OF MINNESOTA, eS 
~~ ° > 8S; 
County of Hennepin, | ‘ 


On this 13th day of December, 1884, personally appeared before 
me E. J. Hodgson and W. H. Merrick, and each, being duly sworn, 
deposes and says that he is one of the sureties in the foregoing bond; 

that he is a resident and freeholder in the State of Minnesota, 
17 and worth the sum of five hundred dollars over and above 
his debts and liabilities and property exempt from execution. 
Ee. J. HODGSON. 
W. H. MERRICK. 


Subscribed and sworn to before me this 18th day of December, 
1884. 
[NOTARIAL SEAL. | STEPHEN MAHONEY, 
Notary Public, Hennepin County, Minn. 


STATE OF WISCONSIN, \ 55; 
County of Milwaukee, | ~’ 


OFFICE OF THE CLERK OF THE Circuit CourRrT. 

I, Christopher Paulus, clerk of the cireuit court of the county of 
Milwaukee, in the State of Wisconsin, the said court being a court 
of record and having a seal, do hereby certify that Fred. D. Jones, 
Esq., whose name appears subscribed to the annexed instrument, 
was at the date thereof a notary public within and for said State, 
residing in said county, duly appointed and qualified and empowered 
by the laws of said State to administer oaths, take depositions and 
acknowledgements of deeds, and perform such other duties as by the 
law of nations or according to commercial usage may be performed 
by notaries public, and that to his acts and attestations as such full 
faith and credit is and ought to be given in court and out. 


I further certify that I verily believe said signature purporting to 
be his is genuine; that the seal thereto attached is a correct impres- 
sion of his official seal, and that said instrument is executed and 
acknowledged eccording to the laws of said State. 


In witness whereof I have hereunto set my hand and affixed the 
seal of said court, at Milwaukee, in said county and State, this 6th 
day of December, one thousand eight hundred and eighty-four. 

| COURT SEAL. | CHRISTOPHER PAULUS, 


Clerk of Circuit Court as Aforesaid. 


Endorsed: I hereby approve the within bond and the sureties 
thereon. Dated this 15th day of December, A. D. 1884. William 
Lochren, judge. Filed December 15th, 1884. E. J. Davenport, clerk, 
by C. B. Tirrell, deputy. 
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18 KATIE RAHN, Plaintiff, 
is 


Tne SINGER MANUFACTURING Company, Defendant. 
Cl rk’s (4 rtificate. 


I, E. J. Davenport, clerk of the above-named court, do hereby cer- 
tify that [| have compared the papers writing to which this certifi- 
cate is attached to the original complaint, amended complaint, an- 
swer, reply, notice of trial, petition, and bond for removal of cause 
to the United States circuit court in the above-entitled action as the 
same appears of record and on file in the said clerk’s office, at the 
court-house, in said Hennepin county, Minnesota, and find the same 
to be a true and correct copy thereof. 


. 
‘ 
a* 


* 
ot 


DAVENPORT, Clerk. 
By H. J. ATNOW, Deputy. 


[SEAL DISTRICT COURT. | 


And afterwards, to wit, on the 24th day of September, A. D. 1885, 
the following proceedings were had and entered of record in the 
above-entitled cause: 


United States Cireuit Court. District of Minnesota. 


7 rove Minut g. 
June Term, 1) ISS5. September ) Ith. 1885. 


KATIE RAMN ) 


Ture Stncer Manvracturine Company. | 


This cause being regularly called for trial, the plaintiff appears 
by C. A. Ebert and J. W. Willis, her attorneys, and the defendant 
by Mahoney & Danohue, its attorneys; thereupon it is ordered that 
a jury come, to wit, George H. Robards, William Blackman, John 
B. Kelly, C. L. Grant, Edward Miller, 8S. M. Espey, Alexander Men- 
zies, Henry Kreis, James Shonts, Wm. L. Perkins, A. L. Perkins, 
and Everett S. Gear, twelve good and lawful men, who are duly 
sworn to try the issues joined herein; thereupon the trial of said 
cause Is proceeded with as follows, to wit: C. A. Ebert opens the case 
for the plaintiff. Robert L. Conroy sworn and examined on behalf 
of plaintiff; and, the trial of said cause not being concluded at the 
hour of adjournment, it is ordered that further proceedings herejn 
be, and they are hereby, postponed until to-morrow morning at 10 
o'clock. 
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19 United States Circuit Court, District of Minnesota. 
Term Minutes. 
June Term, A. D. 1885, September 25th, 1585. 


KATIE RAHN 


is 


THe SINGER MANUFACTURING COMPANY. 


This day again come the parties herein, by their respective attor- 
neys and the jury sworn to try this cause; thereupon the further 
trial of the same is proceeded with as follows, to wit: 

Katie Rahn. sworn and examined on behalf of self: Albert B. 
Savage, Charles J. Rahn, Nelson Jordan, KE. J. Garrison, Karl Rahn, 
Fred. M. C. Gonagle, Mrs. Ralin, Dr. Jeremiah Koehl, Dr. J. T. 
Moore, Thomas J. Corbett, Mrs. Lizzie Carlyle, respectively, sworn 
and examined on behalf of plaintiff. 

And here the plaintiff rests. 


And the trial of said cause not being concluded at the hour of 
adjournment, it is ordered that further proceedings herein be, and 
they are hereby, postponed until to-morrow mofning at 10 o'clock. 


United States Circuit Court, District of Minnesota. 
Term Minutes. ; 
June Term, A. D. 1885, September 26th, 1885. 


KATIE RAHN 
Us. ? 


Tur Sincer Manuracrurtne Company. } 


This day again come the parties herein, by their respective attor- 
neys, and the jury sworn to try this cause; thereupon the further 
trial of the same is proceeded with as follows, to wit: Mr. Cross, 
defendant’s attorney, moves the court to instruct the jury to find a 
verdict for the defendant. 

Said motion being fully argued and duly submitted and the court, 
being fully advised in the premises, denies the same. 

Thereupon Thomas J. Corbett is recalled and examined on behalf 
of defendant. 

Michael Healy sworn and examined on behalf of defendant. 

Mrs. Everett Pfiefeld, E. W. Faville, B. D. Moore, Chas. Stout, Dr. 
E. B. Gates, and Frank Burton, respeciively, sworn and examined 
on behalf of the defendant. 

And here the defendant rests. 


20 And the trial of said cause not being concluded at the hour 
of adjournment, it is ordered that further proceedings herein 
be, and they are hereby, postponed until to-morrow morning at 10 
? 
o'clock. 
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United States Circuit Court for the District of Minnesota. 
Term Minutes. 
June Term, A. D. 1885, September 28th, 1885. 
KATIE RAHN 1 
vs. “ 
THE SINGER MANUPFACTUPING COMPANY. j 


This day again come the parties herein, by their respective attor- 
neys, and the jury sworn to try this cause; thereupon Mr. Cross 
sums up the case for the defendant; J. W. Willis, Esq., sums up the 
case for the plaintiff. The court instructs the jury and they retire 
to consider of their verdict. After due consultation concerning the 
same and being fully advised in the premises, they find and re- 
turn into court their verdict in the words and figures following, 
to wit: 
“Sr. Pau, Sept. 28th, 1885. 

“ We, the jury in the case of Katie Rahn vs. The Singer Manu- 
facturing Company, find forthe plaintiffand fix the damages at 


$10,000. | 
“S. M. ESPEY, Foreman.” 


It is therefore considered, ordered, and adjudged by the court 
that the above-named plaintiff do have and recover of and from the 
above-named defendant the aforesaid sum of ten thousand dollars 
($10,000) so found to be due by the jury, besides their costs and dis- 
bursements herein, to be taxed, and that she have execution there- 
fore. Thereupon, upon motion of defendant’s attorney, it is ordered 
that execution be, and the same is hereby, stayed for forty days from 
date hereof. 

Judgment-roll signed this lst day of October, A. D. 1885. 

OSCAR B. HILLIS, Clerk, 
By L. P. RICHARDSON, Deputy. 
Damages, $10,000. 


And afterwards, to wit, on the 28th day of September, A. D. 1885, 
the jury verdict was fixed in this cause; which said verdict is in the 
words and figures following, to wit: 

21 Sarnt Pavut, Sept. 28th, 1885. 
We, the jury in the case of Katie Rahn vs. The Singer 
Manufacturing Company, find for the plaintiff and fix the damages 


at ten thousand ($10,000) dollars. 
S. M. ESPEY, Foreman. 


And afterwards, to wit, on the 7th dav of November, A. D. 1885, 
an order allowing the filing of a petition for a new trial was entered 
of record in Term Minutes “G,” page 19, said order being in the 
words and figures following: 
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Order Allowing Filing of Petition for New Trial. 
United States Circuit Court for the District of Minnesota. 
Term Minutes. 

June Term, A. D. 1885, November 7th, 1885. 


KATIE RAHN 
is. 
Ture SInGER MANUFACTURING COMPANY. 


This day comes the defendant, by Cross, Hicks & Carleton, its 
attorneys, and presents to the court a motion for a new trial of this 
cause. Thereupon, upon motion of attorneys, said petition is allowed 
and hereby ordered filed of record in said action. 

Which said petition for a new trial is in the words and figures 
following, viz: 


Petition for New Trial. 
In the United States Circuit Court for the District of Minnesota. 


Katie Rann, Plaintiff, 
Us, 
THe SINGER MANUFACTURING COMPANY. 
To the honorable the United States circuit court for the district of 
Minnesota: 


Your petitioner, the above defendant, The Singer Manufacturing 
Company, respectfully states that the above-entitled cause was tried 
before your honorable court and a jury, said trial commencing on 
the — day of September, 1885, and a verdict rendered therein for 
the plaintiff and against the defendant for the sum of ten thousand 
dollars on the 28th day of September, 1885, and a judgment entered 
therein on said verdict for said sum of ten thousand dollars, together 
with the costs of said action, amounting to the sum of — dollars, in 

favor of said plaintiff and against said defendant. 
22 Your petitioner believes that said verdict and judgment is 
erroneous, and therefore prays this honorable court for an 
order vacating said judgment and setting aside said verdict and 
granting your petitioner, the above-named defendant, a new trial 
for the following reasons, to wit: 

Ist. For errors in law occurring at the trial, which were duly ex- 
cepted to by the defendant. 

2d. For the reason that the verdict was not justified by the evi- 
dence and was contrary to law. 

od. For the reason that the verdict is excessive and appears to 
have been given under the influence of passion or prejudice. 

MAHONEY & DONAHUE anpb 
CROSS, HICKS & CARLETON, 
Attorneys for Defendant. 
3—396 
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Endorsed: “Filed by allowance of R. R. Nelson, judge, this 7th 
day of November, 1885. Osear B. Hillis, clerk. 


And afterwards, to wit, on the 30th day of November, A. D. 1885, 
the bill of exceptions was filed in this case, said bill being in the 
words and figures following, to wit: 


Bill of Exceptions. 
United States Circuit Court for the District of Minnesota. 


KATIE Raun, Plaintiff, ) 
vs. | . 
THE SINGER MANUFACTURING Company. } 


The issues in the above-entitled action came on for trial before 
the Honorable R. R. Nelson, one of the judges of this court, ata 
circuit court held in the city of St. Paul on the 24th day of Septem- 
ber, 1885. A jury was called and sworn, and the plaintiff, by his 
counsel, opened his case; and, after the plaintiff had introduced all 
of the evidence on his part to maintain the issues thereon, the de- 
fendant thereupon, in maintaining the issues on his part, introduced 
a contract, of which the following is a copy: 


( anvasser 8 Salary and Commission Contract. 


This agreement witnessetlh that the Singer Manufacturing Com- 
pany (a corporation duly incorporated and organized under the laws 
of the State of New Jersey, and whose corporate existence and 

capacity to sue or be sued is hereby distinctly admitted), of 
23 the first part, and ‘T. J. Corbett, of Minneapolis, county of 

Hennepin and State of Minnesota, of the second part, do 
enter into a contract as by the memoranda following, to wit: 

Ist. ‘he party of the first part agrees to pay unto the party of the 
second part for his services in selling and leasing Singer sewing ma- 
chines five dollars for each and every acceptable sale of a new ma- 
chine sold by him,and in addition to said five dollars a further sum 
of ten per cent. of the gross price realized for said sales so made shall 
be paid to said second party, which, in addition to the five dollars 
on each acceptable sale, shall be deemed a selling commission, and 
shall be paid upon the verification and acceptance of said sales by 
the first party’s representative at Milwaukee, the five dollars per sale 
being siinply an advance by the first party until the sales are so 
verified and accepted, and if not verified and accepted the advance 
money to be refunded, but, when the amount is actually patd and 
the per centum aforesaid is paid, shall be in full for second party’s 
services rendered to date thereof. On lease sales two dollars of the 
selling commission shall be paid out of the first five-dollar payment, 
and the balance of the selling commission shall be paid out of the 
subsequent payments in proportion of one-half of each payment until 
selling commission is paid in full. 
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2d. The party of the first part shall pay unto the second party for 
his further services a collecting commission of ten per cent. on the 
amounts or balances due from customers having purchased machines 
from him, payable as the cash shall be collected and paid over to the 
said first party or its authorized representatives at Minneapolis, and 
the said per centum so paid shall be in full for the services of said 
second party in collecting or other service rendered to date thereof. 

3d. No per centum shall be due or payable to said second party 
on any sale made by him at a discount from the required prices fur- 
nished him and as printed on back of this contract for time, cash, or 
exchange, respectively, and no sale made at a less price will be con- 
sidered an acceptable sale by either party, nor will it be accepted by 
said first party. 

4th. Old machines may be taken at the rates shown on the back 
of this contract, and $2.50 of the amount so allowed shall be deducted 
from the selling commission of the sale, and the old machine shall 
be delivered to and belong to the first party, it being further pro- 
vided that if the said old machine shall again be sold by second 
party for cash at a profit that one-half of said profit shall be paid to 

second party by first party. 
24 5th. If a machine sold by second party is repossessed, or if 
lessee should remove outside of the limits of territory con- 

trolled by Milwaukee office or wrongfully dispose of machine, or ma- 
chine should be destroyed before twenty dollars in money shall have 
been paid thereon, three dollars of the commission that has been 
paid thereon shall be refunded by second party: Provided, That on 
anv machine the price of which is fifty dollars or more five dollars 
shall be refunded, it being optional with first party to reject sales or 
repossess any machine in case the sale is not acceptable or the terms 
of the sale are violated. 

6th. On a sale for part cash and part note, if ten dollars in cash is 
paid, a discount of one dollar may be made from time price; if 
twenty dollars in cash is paid a discount of two dollars may be made 
from time price, and if thirty dollars in cash is paid a discount of 
three dollars may be made from time price. No notes shall be taken 
on a longer time than twelve months, and shall be drawn with in- 
terest at seven (7) per cent. after six months. 

7th. The said first party agrees to furnish a wagon,and any dam- 
age to said wagon through negligence shall be at the cost and ex- 
pense of said second party; and the said second party agrees to fur- 
nish a horse and harness, to be used exclusively in canvassing for 
the sule of said machines and the general prosecution of said busi- 
ness, and said second party agrees to give his exclusive time and 
best energies to said business and pay all expenses attending same. 

Sth. The said second party agrees to employ himself under the 
direction of the said Singer Manufacturing Company, and under 
such rules and instructions as it or their manager at Minneapolis 
shall prescribe, and in all respects to comport himself to the best in- 
terests of the business of the said first party, and to neither sign nor 
to make use of the name of the said company in any manner whereby 
the public or any individual may be led to believe that the said 
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company is responsible for his actions, said second party’s power 
being simply to make sales and turn over the proceeds to the said 
first party. If any special acts are required of said second party the 
power to perform the same will be specially delegated. 
9th. It is further agreed that if upon investigation by first party 
of business entrusted to second party ‘any wrongful act of second 
party should be discovered that second party shall pay any and 
all expenses attending such investigation; and if it should 
20 be found thatany moneys or other property or things shall 
have been withheld from first party fraudulently, then and in 
that case any and all commissions that would otherwise accrue under 
this contract shall revert to the first party, and such reversion shall 
not release the second party from further hability to said first party. 
10th. It is further agreed that if said second party sells any other 
than the machines furnished to him by said first party it shall work 
a forfeiture of any commissions that accrue under this agreement, 
if violated prior to the termination of the same. 
lith. It is also agreed and understood that no agreements outside 
of this printed form or differing from it shall be of any binding force 
unless they are confirmed by the said first party’s agent at Milwau- 
kee, Wisconsin. 
12th. This agreement may be terminated by the first party at any 
time, and by said second party by giving first party ten days’ notice 
in writing. 
This agreement to take effect on and after February 11th. 1884. 
[n witness whereof the said parties have hereunto set their hands 
this seventh day of lebruary, ISS4. 
THE SINGER MANUFACTURING CO., 
By M. HEALY, Manager. 
T. J. CORBET I. 
Witness : 
NELLIE HEALY. 


The court in its charge to the jury regarding the relationship of 
master and servant between the defendant and Corbett, who was the 
driver of the wagon when the accident occurred, charged the jury 
as follows in relation to the construction of said contract as in itself 
creating the relationship of master and servant between Corbett and 
said defendant, to wit: 


GENTLEMEN OF THE Jury: The plaintiff, a citizen of this State, 
residing in Minneapolis, brings this suit against the Singer Manu- 
facturing Company, a corporation incorporated and organized under 
the laws of the State of New Jersey, to recover damages for personal 
injurv inflicted, as she alleges, through the negligence of the defend- 
ant. She asks to be compensated for injury which she has suffered 
at the hands of this defendant through its negligence, as she alleges. 

Of course you will see that the gist of the whole action is the 
26 negligence of the defendant, and the burden of proof is upon 
the plaintiff to show that the defendant committed the injury 
through its negligence upon the plaintiff. ; 
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The claim of the plaintiff is that she was crossing, on the 10th day 
of April, 1884, about twilight, between sundown and dark, Franklin 
avenue, in the city of Minneapolis, and while crossing was run down 
by a horse and wagon driven by one Corbett. The wagon had upon 
it a singer sewing machine screwed down to the box of the wagon. 
Now, before the plaintiff can recover against the defendant she must 
show that Corbett was a servant of this defendant—that is, that the 
relation of master and servant existed; that Corbett was a person 
whose conduct was under the control of the defendant in the par- 
ticular business in which he was engaged. The general rule is that 
the master is answerable for the wrongful act of a servant committed 
in the course of the master’s service, and this will apply to a corpo- 
‘ration as well as toan individual. Corporations who are represented 
by and who operate through agents are not responsible for all wrong- 
ful acts committed by their agents or servants, but the wrongful act 
must be done when the agent or servant was employed in the actual 
service of the corporation, or engaged exclusively for its benefit; so 
that in this case the principal question for the jury to consider ts, 
Was Corbett at the time that this plaintiff was run down on that 
street in the service of the defendant? The usual test to determine 
whether the relation of master and servant existed is whether the 
person who is charged to be the master had the right to direct the 
person's conduct and prescribe the mode of his action in doing the 
particular business—that is, to direct how the work should be done. 
If the person who is emploved to do a particular work reserves to 
himself when and how the work is to be done he may be an inde- 
pendent contractor; so that you are to determine, and that is the 
first question that presents itself here, whether the relation of master 
and servant existed between the defendant and Corbett at the time 
this plaintiff was run down on that street, bearing in mind that the 
right to direct the person’s conduct and to prescribe how the work or 
business should be done is the usual test to determine whether that 
relation of master and servant exists. In this case there is a con- 
tract which is before you, a contract of employment, signed by the de- 
fendant and Corbett, defining what his duties were and how he was 
towork. Itiscalled a “ canvasser’s salary and commission contract,” 
and by its terms Corbett was to receive five dollars for every machine 

that he sold, and, in addition tothe five dollars, he was to receive 
27 a commission upon the price of the machine which he sold 

as a “selling commission.” THe was to receive, in addition to 
the said five dollars, a further sum of ten per cent. on the gross 
price realized for said sales so made. He received not only the fixed 
sum of five dollars, but he was to receive a commission of ten per 
cent. upon the gross sales. In the pursuit of his business the de- 
fendant agreed to furnish him a wagon. This wagon belonged to 
the company or corporation, and Corbett was to furnish a horse and 
harness, to be used exclusively in the business of the defendant. <A 
further significant provision in this contract is: Corbett, or the sec- 
ond party, agrees to employ himself under the direction of the said 
Singer Manufacturing Company, thus coming within the very test 
which is given to determine whether the relationship of master and 
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servant exists in law, viz., the right to direct the person’s conduct 
and to prescribe the mode of doing the work. Then this was to be 
done under the direction of the Singer Sewing Machine Company, 
and “under such rules and instructions as it or their manager at 
Minneapolis shall preseribe;” so that upon the testimony as intro- 
duced lere it is sufficient for me to say that this paper alone, In my 
opinion, establishes the rel: ationship of servant and master between 
Corbett and the defendant in this action. 

To which charge the defendant duly excepted at the time and 
place, and which exception was then and there duly noted and 
ailowed. 

The defendant also requested the court to charge the jury as fol- 
lows, to wit: “2d. That the contract under which Corbett, the driver 
of the horse causing the accident, was operating made him an inde- 
pendent contractor, and the defendant could not be liable for any 
damage done through his negligence, if he was negligent;” which 
sald request was refused by the court; to which refusal to so charge 
the jury as requested the defendant then and there duly excepted, 
and which exception was duly allowed and noted. 

The jury then, on the 28th day of September, 1885, returned a 
verdict for the plaintiffin the sum of ten thousand dollars; on which 
verdict the court ordered judgment for the plaintiff for the sum of 
ten thousand dollars, together with the costs of the action, which 
were taxed at — dollars; in ail, the sum of — dollars. 

Wherefore the Ccefendant praved for a bill of exceptions; and 

whereas none of the aforesaid matters as yet appear of recerd, 
OS the above bill of exceptions is duly allowe d. signed, and sealed, 


’ 


during the term, this 21st day of November, 1885 


R. R. NELSON, Judge. 
Endorsed: “Allowed and filed November 30th, 1SS5. Osear B. 
Hillis, clerk.” 


And afterwards, to wit, on the 21st day of December, A. D. 1885, 
the following further proceedings were had and entered of record 
in Term Minutes ‘ G," page 63,in the words and figures follow- 


ing: 
United States Cireuit Court for the District of Minnesota. 
Term Minutes. 

December Term, A. D. 1885, December 21st, 1885. 

KATIE RAHN ) 

Ss. . 

Tue SINGER MANUFACTURING Comrany. } 
Defendant’s motion fora new trial coming on to be heard, defend- 


ant appeared by Cross, Hicks & Carleton, its attorneys, and the 
plaintilf by John W. Willis and C. A. Ebert, her attorneys. 
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Thereupon said motion is argued on behalf of defendant by Mr. 
Cross, and upon behalf of plaintiff by John W. Willis. Defendant’s 
attorney in open court withdraws his third reason set forth in its 


petition for a new trial. 
The argument of said motion not being concluded, the further 


hearing of the same is postponed until Thursday morning, Decem- 
ber 24th, at 10 o’clock. 
~*~ 


United, States Circuit Court for the District of Minnesota. 
Term Minutes. 
December Term, A. D. 1885, December 24th, i885. 


KATIE RAHN ) 
ix _ 


THE SINGER MANUFACTURING COMPANY. j 


The further hearing upon defendant’s motion for a new trial hav- 
ing been continued until to-day, now comes the defendant, by its 
attorney, Mr. Cross, on whose motion it is ordered that the further 
hearing of said motion for a new trial be, and the same is hereby, 
postponed until Monday morning, December 28th, 1885, at 10 
o clock. 


29 United States Cireuit Court for the District of Minnesota. 
Term Minutes. 
December Term, A. D., 1885, December 28th, 1885. 


Monday morning court opened pursuant to adjournment. 
Present: Hon. R. R. Nelson, judge. 


KaTIE RAHN ) 
VS. . 


Tue Sincer Mancuracrurtne Company. | 


Defendant's motjon for a new trial coming on to be further heard, 
the parties appeared by their respective attorneys and the argument 
of the same was concluded, duly submitted, and by the court taken 
under advisement. 


And afterwards, to wit, on the 4th day of March, A. D. 1886, the 
order of the judge denying motion for a new trial and reducing 
judgment to $5,100 was filed in said cause; which said order and 
reduction of judgment is in the words and figures following, to wit: 
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Order of Judge Denying Motion for New Trial and Reducing Judgment. 


’ 


United States Circuit Court, District of Minnesota. 


KATIE RAHN ) 
vs. >» March, 1886. 
THE SINGER MANUFACTURING COMPANY. 


NELSON, J.: 

The judgment in this cause is reduced to five thousand one hun- 
dred dollars, and motion for new trial dénied without prejudice to 
writ of error. 


United States Circuit Court for the District of Minnesota. 
Term Minutes. 
December ‘Term, A. D. 1885, March 4th, 1886. 


Thursday morning. 
KATIE RAHN ) 
Us, » 
THE SINGER MANUFACTURING COMPANY. { 


Defendant's motion for a new trial herein having been heretofore 
fully argued, duly submitted, and by the court taken under advise- 
ment, now the court, after due consideration thereof and 
30 being fully advised concerning the same, it is ordered that 
said petition be, and the same is hereby, denied, and that the 
judgment heretofore entered herein for the sum of ten .thousand 
dollars be, and the same is hereby, reduced to the sum of fifty-one 
hundred dollars. 


And afterwards, to wit, on the 12th day of March, A. D. 1886, a 
writ of error was issued out of this court, said writ of error being 
herewith returned. 

And afterwards, to wit, on the 17th day of March, A. D. 1886, the 
supersedeas bond on appeal, with the order of judge approving 


the same endorsed thereon, was filed: which said bond is in the 
words and figures following : 
Bond on Appeal. 
Supreme Court of the United States. 
KATIE Raun, Plaintiff, ) ‘ 
Ss. 
THe SInGER MANUFACTURING Company, Defendant. ( 


Know all men by these presents that we, The Singer Manufactur- 
eo > 
ing Company, as principal, and Edward J. Hodgson and Sabin 8. 
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Murdock, as sureties (said The Singer Manufacturing Company be- 
ing a corporation duly organized and existing under the laws of the 
State of New Jersey and doing business in the State of Minnesota, 
and said sureties both being residents of the State of Minnesota, 
said Hodgson of the city of St. Paul, and said Murdock of the town 
of Murdock, in said State), are held and firmly bound unto Katie 
Rahn, the plaintiff in the above-entitled action, of the citv of Min- 
neapolis, State of Minnesota, in the sum of ten thousand dollars 
($10,000) as a penalty, to be paid to the said Katie Rahn, her ex- 
ecutors or administrators. 

To which payment, weil and truly to be made, we bind ourselves 
and each of us, jointly and severally, and our and each of our heirs, 
executors, and administrators, firmly by these presents. 

Sealed with our seals and dated this 12th day of March, A. D. 
LSS6. 

Whereas the above-named The Singer Manufacturing Company 
has prosecuted a writ of error to the Supreme Court of the United 
States to reverse the judgment rendered in the above-entitled action 
by the United States circuit court for the district of Minnesota, on 
the 28th day of October, 1S85 

Now, therefore, the condition of this obligation is such that if the 
above-named Singer Manufacturing Company.shall prosecute its 

said writ of error to effect and answer al! costs and damages 
o if it shall fail to make good its plea, then this obligation shall 

be null and void; otherwise to remain in full foree and 
virtue. 

In testimony whereof we have hereunto set our hands and seals 
this 12th dav of March, A. D. 1886. 

THE SINGER MANUFACTURING COMPANY, 


By CROSS, HICKS & CARLETON, Its Attorneys. | SAL. 
EDWARD J. HODGSON, SEAL. 
SABIN S. MURDOCK. SEAL 


In presence of— 
©. B. HILLIS. 
J. A. SPENCER. 


UNITED STATES OF AMERICA, | 
District of Minnesota. 

On this 12th day of March, A. D. 1886, before me, Oscar B. Hillis, 
clerk United States circuit court within and for said district, 
personally appeared Judson N. Cross, as one of tne members of 
Cross, Hicks & Carleton, attorneys for the defendant, and Edward 
J. Hodgson and Sabin 8. Murdock, to me known to be the persons 
described in and who executed the within bond, and acknowledged 
that they executed the same as their free act and deed, and said 
Judson N. Cross acknowledged the same to be the free act and deed 
of said The Singer Manufacturing Company by him as one of its at- 
torneys. 

(SEAL. ] OSCAR B. HILLIS, 
Clerk United States Circuit Court, District of Minnesota. 
4—396 
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UNITED STATES OF AMERICA. | 
District of Minnesota. } 


Kdward J. Hodgson and Sabin 8S. Murdock, being duly sworn, 
say each for himself that he is one of the sureties above-named ; 
that he is a resident and freeholder of the State of Minnesota and 
worth the amount of fifteen thousand dollars above his debts and 
liabilities, exclusive of his property exempt from execution 

EDWARD J. HODGSON, 
SABIN 8S. MURDOCK. 


Subscribed and sworn to before me this 12th day of March, 1886. 
[sear] OSCAR B. HILLIS, 
Clerk U. S. Cireuit Court. District of Minnesota. 


32 Endorsed: “I hereby approve the within bond and sure- 
ties therein contained this 17th day of March, A. D. 1886. 
R. i. Nelson, judge. 
33 Unirep STATES OF AMERICA: 
The President of the United States to Katie Rahn, plaintiff, and to 
Messrs. John W. Willis and Ebert and Long, her attorneys : 


You are hereby cited and admonished to be and appear at a 
Supreme Court of the United States, to be holden at Washington on 
the second Monday of October next, pursuant ioa writ of error filed 
in the clerk’s office of the United States circuit court for the district 
of Minnesota, wherein The Singer Manufacturing Company is plain- 
tiff in error, to show cause, if any there be, why the judgment ren- 
dered against said plaintiff in error, as in the said writ of error men- 

tioned, should not be corrected and why speedy justice 
34 should not he done to the parties in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of 
the Supreme Court of the U.S., at St. Paul, in said district, this 17th 
day of Mareh, A. D. 1886. 

R. R. NELSON, Judge. 


30 [ Endorsed :] Ent. 162 D, law. Supreme Court of the 

United States. The Singer Manufacturing Company, plain- 
tiffin error, v. Katie Rabn, defendant in error. Citation. Due sery- 
ice of the within citation hereby acknowledged this 24th dav of 
March, 1886. Ch’s A. Ebert, attorney for plaintiff. Filed April 
13th, 1886. Oscar B. Hillis, clerk. 
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36 In the United States Circuit Court for the District of 
Minnesota. 
KATIE Rauy, Plaintiff, ) 
Us. > 


THE SINGER MANUFACTURING Company, Defendant. 
Assignment of Errors. 


And now comes the defendant in the above-entitled cause and 
assigns as error that portion of the charge of the court to the jury in 
which it instructs the jury that the contract between the defendant 
and Corbett creates the liability of master and servant and not that 
of an independent contractor on the part of Corbett. 

MAHONEY & DONAHUE anpb 
CROSS, HICKS & CARLETON, 
Attorneys for Defendant. 

See Book 52. 
oF UniTED STATES OF AMERICA. 

CIRCUIT CouRT OF THE UNITED StTaTEs, | _ . 
District of Minnesota, j ne 


I, Osear B. Hillis, clerk of said cireuit court, do hereby certify and 
return to the honorable the Supreme Court of the United States 
that the foregoing, consisting of 31 pages, numbered consecutively 
from 3 to 33, inclusive, is a true and complete transcript of the re- 
cords, process, pleadings, orders, final judgment, and all other pro- 
ceedings in said cause and of the whole thereof as appears from the 
original records and files of said court; and I do further certify and 
return that I have annexed the said transcript and included within 
said paging the original citation, together with the proof of service 
thereof. 

In witness whereof I have hereunto set my hand and affixed the 
seal of said court, at St. Paul, in the district of Minnesota, this 13th 
day of September, in the year of our Lord one thousand eight hun- 
dred and eighty-six, and of the Independence of the United States 
the 111th year. 


[ U.S. Cireuit Court Seal, Dist. of Minnesota. ] 


OSCAR B. HILLIS, 


Clerk U. 8. Cir. Ct, District of Minnesota. 


Endorsed on cover: Minnesota C.C. U.S. No. 396. The Singer 
Manufacturing Company, plaintiff in error, vs. Katie Rahn. Filed 
October 5, 1886. 
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SINGER MANUFACTURING COMPANY, 


Plaintiff in Error, 


KATIE RAHN, 


Defendant in Krror. 


Error To THE Crrevutr Courr vor THE District oF MINNESOTA. 


ARGUMENT FOR PLAINTIFF IN ERROR. 


GROSVENOR LOWREY, 


Counsel for Plointiff in Error. 


CROSS, HICKS & CALETON, 
af ! Horneys. 


c. G. Burgoyne’s Printing Business, 146 Centre Street, N. Y. 
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supreme Court of the United States, 


: THE SINGER MANUFACTURING CoMPANY, 
> eee Plaintiff in Error, 
i ¢ | 
Ft October Term, 1889. 
Ma , No. 122 
ae AGAINST a 
ie 
o =“ = 
fa ¢ 
ae Katie Rany. 
1 
. ’ | on oe - - — - — ; “ 
i 
a Error TO THE Circurr Court or THE UNITED STATES 
Tae FoR THE District or MINNESOTA. 
a The action was for personal injury by negligenée ; 
> . . ‘ : 
es and the trial was by jury. Error is assigned upon mat- 
: ter contained in the charge of the Judge, and upon re- 


Oo aie 


fusal to charge as requested. 


Statement of Facts. 


The injuries suffered by the defendant in error were 
the alleged consequence of negligent driving in the 
streets of Minneapolis by one Corbett, who is described 


as being a servant of the plaintiff in error. There was 
an amended complaint in which it was specifically 
averred that by reason of this negligence of the alleged 
servant, “ the wheels of said wagon of defendant then 


and there passed over her body, ete.” 

This definite indication of the mode of injury was 
wanting in the first complaint; and it may or may 
not have been inserted in the second, because it had 


transpired in the meantime that the plaintiff in error 
was not the owner of the horse, but Wits the owner of 
the wagon, constituting the equippage in charge of 
Corbett. 

In both complaints the relation of the plaintiff in 
error to Corbett the driver; tothe property in his charge; 
and to the business which he was prosecuting, is stated 
as follows: “the defendant was then the owner of 
the wagon and two horses which were then being 
driven along said Franklin avenue and Eighth ave- 
nue, south, in possession of defendants servant ; 


that sail servant while engaged in his employer's 


business * * with foree of arms drove said 
wagon, ete., ete. and wrongfully and neg- 


ligently, with great force and violence, ete., ete. 
° and then and there, by reason of said care- 
less and negligent and reckless driving, the plaintiff was 
thrown down upon said crossing with great violence ” 
‘(Reeord, fols. 7, 9). 

All this was alleged to have occurred on the 15th of 
April, iss4. The answer set up, however, ‘ that on or 
about April LOth, while said Corbett was driving his own 
horse, attached to the wagon loaned him by defen- 
dant,” an accident had occurred through the negli- 
genco of the plaintiff who was’ thrown down by 
Corbett’s horse (Record, fol. 10); and “that at the 
time said accident occurred, said Corbett was not act- 
ing in the course, or within the scope of any employ- 
ment whatever, under this defendant, but was returning 
from church to his own home,and he had not at any 
time during the day on which said accident occurred, 
transacted any business for defendant in or about 
its machines” (Record, fol. 11). 

At the trial a contract was put in evidence between 
the Singer Manufacturing Company and T. J. Corbett, 
which is printed at folios 23, 25 of the Record. The 
parts of the contract material to be referred to will be 
found in the Ist article, in which the manner of the em- 


« 
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ployment is fixed ; in the 7th, m which the parties agree 
respectively to furnish the parts of a team or outfit for 
use when needed, by which arrangement Corbett was to 
furnish a horse and harness, and the company was to 
loan him a wagon, which he was to return (being hable 
for any damages to the wagon caused by his own neg- 
ligence); and in the 8th, in which Corbett “agrees to 
employ himself wnder the direction of said Singer Man- 
ufacturing Company and under such rules and instruc- 
tions as it or their manager at Minneapolis shal/ pre- 
scribe, * * * and in all respects to comport himself 
to the best interests of the said first party.” 

The learned Judge at the Circuit in instructing the 
jury said that the plaintiff must show “ that Corbett was 
the servant of this defendant ; that is, that the relation 
of master and servant existed ; that Corbett was a per- 
son whose conduct was under the control of the defend- 
ant in the particular business in which he was engaged ” 
(fols. 28, 29), and “that the usual test to determine 
whether the relation of master and servant existed is 
whether the person who is charged to be the master 
had the right to direct, personally conduct and _pre- 
scribe the mode of his action in doing the particular 
business, that is, to direct how the work should be 


done.” 
Thid. 


Having laid down these undisputed rules of law the 
learned Judge proceeded to apply them as follows : 
“ Upon the testimony as introduced here it is sufficient 
for me to say that this paper alone, in my opinion, 
establishes the relationship of master and servant be- 
tween Corbett and defendant in this action” (fol. 27); 
and afterwards, upon the same theory, he refused to 
charge as requested. 


Lhid. 


It must be noted that the record contains nothing to 


indicate that any “rules,” “instructions” or “ diree- 
tions’ were ever in fact vivel to Corbett: or, that he 
was on that occasion driving his horse according to any 
will but his own. The charge virtually instructs the 
jury upon and by the contract a/one, to find the relation 
of master an servant, as a tact. Hac there been proof 
showing an actual control exercise under the terms of 
the contract, it would doubtless have been referred bo. 
It seems also that the Court regarded the contract as 
broad enough to cover Sundays, and all other times 
during the CUPFrPreEnhCy of the contract when Corbett Wiis 
driving his horse-- because, perhaps, of the stipulation 
that the horse should be used only in the canvassing 
business, which was thus made to include going to church. 
It is also not mprobabl that from the jury point of 
view if was regarded as gross negligence in the defend- 
ant to be it rich forelgn corporation, any Way ; and thus 
the cause ol action, and the obligation respondeat supe- 
rior were sufficiently made out, without evidence that 
Corbett wis ever in any sense directed, regulated or 
instructed as to the acts and conduct in which he was 


negligent to the plaintiffs injury. 


Assignment of Errors. 


The sole question is. whether the interpretation of 
this contract by the Court is correct in law: and the 


plaintiff in error assigns for error. 


(1) So much of the charge as held that a certain 
agreement in writing (folio 27, Transcript of Record) 
“establishes the relationship of servant and master, 
between Corbett and the defendant in this action.” 


(2) The refusal of the Court to charge as requested 
that ‘‘ the contract under which Corbett, the driver of 
the horse causing the accident, was operating made him 


an independent contractor, and defendant could not be 
liable for any damage through his negligence, if he was 
negligent ( Lhi/. ). 


Argument for Plaintiff in Error. 


The injury was suffered by reason of the negligent 
driving by Corbett of a horse belonging to him, and 
attached to a wagon belonging to the Singer Manufac- 
turing Company. It was as the driver of a horse, and 
not as the seller of sewing machines that he possessed 
the ability to inflict and did inflict the imjury com- 
plained of, 

Was he, gvoad this horse driving in whigh the negli- 
gence arose by force of Sections 7 and 8 of the con- 
tract, the servant of the company ? 

Did the COTIPAnS Dy that paper employ him or 
license him to drive a horse? Or was driving it merely 
collateral and uncertain incident to the performance of 
other work by contract, and independent of the con- 
tractee s control ? 

Could the company by withdrawing his employment 
have prevented Corbett from driving at that time, 
through that street, and in that manner ? 

Could they have legally commanded the manner of 
his driving in any respect, even if the whole Board of 


Directors had been sitting by his side ? 


The employment of Corbett was for the selling of 
sewing machines by the method now well known im all 
business as “ canvassing,” and which in this trade con- 
sists In going with or without the sewing machine after 
the customer where he is to be found, instead of wait- 
ing for the customer to come after the sewing machine. 
[t is self-evident that this employment may be prac- 
ticed by awaiting customers on the street corners; by 
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Visiting them in their houses or places of business ; in 
short by soliciting them wherever found by chance, or 
by design. The canvasser may reach the place where 
he is to employ his powers of solicitation by going on 
foot, on horseback, by ordinary public conveyance, or, 
as in this case, by driving his own horse attached to a 
borrowed wagon. ‘The idea of sales by canvassing 1m- 
plies necessarily the idea of great independence and 
freedom in determining how, when and where to attempt 
this persuasion of customers. It is a distinct and inde- 
pendent occupation, by means of which nine-tenths of 
the wholesale or jobbing trade of this country is now 
varried on. The canvasser is employed and paid to 
produce results. The means, the times, and to a degree 
the expenses are left necessarily to him. It is by its 
nature, and as to its means of bringing about results, as 
far removed from the characteristic criteria of a master 
and servant relation as any independent contract can 
ever be. 

The only thing which justifies any serious consider- 
ation of the claim that quoad the driving of his horse, 
this man was the servant of the plaintiff in error, is the 
fact that he was furnished a wagon without charge, “all 
damage to said wagon through negligence to be at his 
cost and expense.” 

That contribution to his outfit was a mere bailment. 

Nothing in the canvasser’s agreement requires that 
he is to travel on his business by means of this horse ; 
or at any time except for his own convenience and by 
his own will; or at any time to use this wagon. We can 
easily conjecture that a delivery wagon would be at 
times needed ; and beside paying him the fixed sums 
specified in the canvasser’s contract for each complete 
sale and delivery, the company also relieved him from 
the expense of providing the kind of wagon suitable for 
such service. The motive which the company might 
have for retaining the ownership of wagons fitted, 
painted, ete., for this work is apparent, and does not 


imply any purpose to deal with the canvasser other- 
wise than as an independent contractor who selects his 
own times and means, pays all his expenses—receiving 
& gross sum as compensation on each actual sale. 

The authorities which distinguish the relation of 
master and servant—with power of control and coinci- 
dent responsibilitvy—from the mutual relation of inde- 
pendent co-contractors, are numerous and clear. 

[It is deducible from all the cases that gvoad a par- 
ticular thing to be done, that one is master who law- 
fully may and does license, command and control the 
doing ofa thing. That one is servant who derives his 
authority from the other, and who lawfully must per- 
sist or desist, and govern his conduct according as he 
is commanded. 

When in doing the thing commanded, the servant, by 
negligence, inflicts injury on a stranger, the master 
must answer because he had power in respect to the 
injurious act or omission, which might and should have 
been exercised to prevent it. If he plead that he was 
not present, the reply to him is, that the original power 
of selection, and the constant power of correction and 
dismissal are balanced by this characteristic responsi- 
bility, and create against him an irrebutable presump- 
tion of law. 

Generally the relationship is for a fixed period ; the 
servant gives all his time; and a certaim superiority 
and power on the one part, with subjection and duty 
on the other, are understood. 

But when one party engages with another to accom- 
plish some result—-such as the selling of a sew- 
ing machine—for a gross compensation, bearing all his 
expenses, we have quite another relation ; and ordina- 
rily, in similar cases, the engaging party has been held 
to be an independent contractor, directly responsible 
to the world for his choice and use of means to effect 
the result. 

After long discussion in the courts in a great variety 
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of cases the law is settled so as to be capable of succinct 
and practically uniform statement in the text books, 
suitable to be cited in «a court of law. Thus in Wood's 
Law of Master anna servant, pribpre HLS. if Is said : 


A partial reservation of authority or control in certain respects 
does not transform the contractor into a mere servant if, in fact, 
the contract places the contractor in an independent relation, and 
he reserves the general control over all the work as to the manner 
and method of the execution: the fact that the employer reserves the 
right to prescribe what shall be done but not how it shall be done, 
or who shall do it does not divest him from the character of a con- 
tractor. The simple test is, who has the general control over the 
work? Who has the right to direct what shall be done, and how 
todoit’ And if the person employed reserves this power to him- 
self, his relation to the employer is independent and he is a con- 
tractor; but if it is reserved to the employer, or his agents, the 
relation is that of masterand servant. /f the injury arises in re- 
spect of the particular matter over which he (the principal) reserves 
particular control, but exercising the power reserved, he would, in 


that case, be held chargeable as master.” 


[n Cooley on Torts, p. 548, 1t 1s said 


* * * ** Where the contract is for something that may lawfully 
be done and is proper in its terms, and there has been no negli- 
gence in selecting a suitable person to contract with in respect to it, 
and no general control reserved either as respects the manner of 
doing the work or the agents to be employed in doing it, and the 
person for whom the work isto be done is interested only in the 
ultimate result of the work, and not in the several steps as it 
progresses, the latter is neither liable to third persons for the negli- 
rence of the contractor as his master, nor is he master of the 
persons employed by the contractor so as to be responsible to third 


persons for their negligence.” 


Mr. Wharton illustrates the distinction between ser- 
vant and agent thus : 


‘Agency or mandate, as has been already seen, is distinguish- 


- 
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able from locatio conductio operarum, or the relation of master and 
servant, by the fact that the former relates to business in which 
‘* there is more or less discretion, &c. * * * Orlemploya 
‘salesman, he having discretion as to the parties to whom to sell. 


- 
. 
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‘In each of these cases the employment is sgency or mandate and 
‘* not of master and servant, or Wvcatio conductio operarum.” 

» ’ 
Wharton on Agency, Secs. 19-20. 


If by reason of having allowed Corbett to sell 
its machines, the company is liable for his negli- 
yvence when driving a horse to a place with that object, 
it is because he is progressing in the character of 
a servant, or of one sent; and who might have been 
forbidden or restrained from going to that place ; 
or lawfully commanded to go at another time; or by 
another route; and not because he was going in the 
company’s wagon drawn by his horse. That being so 
the company would be for this purpose equally lable 
for his negligence when he goes on foot ; and if Corbett, 
going on foot and inspirited with the hope of persuad- 
ing a customer should walk too rapidly, or otherwise 
negligently, and come in contact with another passen- 
yer, thus inflicting an injury, the Singer Sewing Machine 
Company would be liable. , 

So also, if going to his destination, with the same 
purpose and under the same contract, he had taken the 
horse cars, and the defendant in error being a passenger 
by the same car, he had carelessly trodden upon, her 
foot or overturned her basket of breakable articles, 
thus inflicting actionable damage, would the Singer 
Company be liable ? 

These extensions of the doctrme of the charge show 
that it claims too much. 

It is true that the contract contains express reference 
to the employment of a horse and harness which is to 
be used exclusively in canvassing for sales ; and for fur- 
nishing a wagon to be used in connection with the horse 
and harness; but it seems to be clear that these are no 
part of the business of selling machines, or of canvass- 
ing. They are convenient incidental arrangements, by 
which one party pays part of the other’s compensation 
by supplying something which otherwise that other 
must supply. 

If the contract had provided that the canvasser 
should not waste his time in walking, but should always 
ride in the horse cars, and that the company would sup- 
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ply him with the funds for paying his car fares, it would: 
hardly be tenable that this would be such a_ reserva- 
tion of control over the manner in which the busi- 
ness of CONVASSING should he carried on as to make 
the company the master and the canvasser the 
servant qguoa/ these urban journeys. Not only 
the terms and spirit of the contract, but the well under- 
stood nature of the business of canvassing Is iInconsist- 
ent with the idea of such reservation of control over the 
* How,” the “* When,” and the “ Means” of approach- 
ing and persuading a customer. 

A large part of the internal business of this country 
is now carried on by what are known as traveling sales- 
men or drummers, all of whom travel under direction 
of their emplovers, in some degree. They are, with 
varying degrees of minuteness, always acting “ under 
directions, rules and instructions,” sending them from 
from one city and town to another to solicit sales of 
particular goods ou terms of credit, &e., more or less fixed 
in «lvance, and they necessarily spend a great deal of 
their time in hotels and public places while in the 
prosecution of their business. Would it be supposed 
that «a New York merchant who employs such a 
drummer would be responsible if he carelessly breaks a 
chair in a hotel in Savannah because he has been told 
to go to Savannah and sell goods, which implies staying 
at a hotel? Or if he should carelessly set the hotel on 
tire while staying there in the prosecution of his busi- 
ness of canvassing, would this incident of hotel life 
during such journey under such control be construed 
to render the employer liable ? Such responsibility 
would certainly not be asserted in uwny of the CASES sup- 
posed above, but it will be said that those cases are not 
like this; and to sustain that statement the Court below 
pointed out that the canvasser “agrees to eraploy him- 
self under the direction of the said Singer Manufactur- 


ing Company, and under such rules and instructions as’ 
it or their manager at Minneapolis shall prescribe.” It 
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is respectfully suggested that a second look at this 
clause reveals, no reservation of control which would 
enable the employer to direct the canvasser in the 
particular out of which the injury arose—such as to go 
on a certain day or journey; or to ride, drive or walk ; 
or that he should reject one horse and drive another; or 
that he should remedy a defect in his harness lest an 
accident might happen ; or that he should drive fast or 
slow : nor the reservation of any power to reprove or 
correct or control him respecting the manner in which 
he should make the journey on which he ran over Miss 
Rahn. : 
When he has reached the customer the occasion 
for regulation, &c., may arise. It is manifest that 
the rules and instructions, and directions stipulated 
for had reference to the way in which the can- 
vasser should present the merits of his ma- 
chines, and contrast them with the demerits of other 
people's machines ; to the claims and representations 
which he should make ; to the guarantees, engagements, 
&e., which he should give; to inducements which he 
should hold out to persuade reluctant purchasers ; in 
short, to all matters affecting his conduct to the buyer 
as the seller's agent, without reference to how he 
reached the buyer, whether by negligent or careful driv- 
ing. These matters, through which the reputation of 
the company for fair dealing, and that of its ma- 
chines, might be prejudiced, were subjects over which 
they reserved a right to restrain, direct or control the 


canviasser. 


Such reservation of control is common in contracts— 
for instance, building contracts, without giving rise to 


the master and servant relation. 


Considering the bearing of the 7th section of the con- 
tract upon the legal relation of Corbett and the plaintiff 


in error: 
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The section binds the company to furnish a wagon% 
and Corbett to furnish a horse and harness to be used 
exclusively in canvassing for the sale of machines and 
the general prosecution of that business. Corbett 
agrees to give his best energies to the business, and to 
pay all expenses. 

Under these circumstances the loan of the wagon 
takes classification in the law only as a bailment. 

Such bailme nts taken alone lo not create a relation 
of master and servant between bailor and bailee. 

Thus in Quarman vs. Burnett, 6 Meeson & Welsby, 
407. the defendants owned a earriage, and hired of a 
livery keeper horses and driver to drive them. Held, 
not to make the driver defendants’ servant, and not to 
make the defendants liable for an injury caused by the 
driver and team while so driving. 

In Murry vs. Currie, L. T., Com. Pleas, 24, a ship 
owner allowed the stevedore to use his steam hoist in 
unloading the ship. ‘This, however, did not make the 
stevedore the ship owner's servant nor the ship owner 
liable for injury happening in its use. 

Stevens vs. Armstrong, 2 Seld. (N. Y¥., 435), is a sim- 
ilar case. 

In Rapson vs. Corbett, 9 Meeson «& Welsby, 709. the 
defendant bought a bullock, and hired adrover to drive 
it home. While so driven, it did damage; held, that 
defendant was not liable. 

In Canter vs. Berlin Mills, 58 N. H., defendants con- 
tracted with ‘T. to cut timber from defendant's land, to 
be delivered at the mouth of a certain river, T. to use 
defendant's dams, which he used to plaintiff's injury ; 
and it was held that defendants not liable. 

See also, Spraul vs. Hemmingway, 14 Pick., 1, where 
a steamboat was towing a brig. The brig ran into a 
schooner and injured it. Held, that the owner of the 
brig was not liable as it was inert, and the moving 
cause was the steamer, and the steamer’s crew, not the 
servants of the owner of the brig. 


In the English Hackney Cab cases ‘Powles Vs. Hider, 
6 KE. & B., 207; Venables vs. Smith, 2 Q. B. D., 279, 
and King vs. Spurr, 8 Q. B. D., 104), the Courts held 
that the letting of a cab, or cab, horses and driver at a 
daily or weekly stipend did not create the relation of 
master and servant a/ common law, nor make the owner 
liable as a master, nor did it create the relation of 
master and servant, but that of bailor and bailee. 

In Schular vs. Hudson River Railway Company, 38 
Barb., 655, the Railway Company employed a con- 
tractor to pull their cars through the city with horses, 
the company reserving the right “ to control the con- 
tractor or terminate the contract if the work was not 
done to the satisfaction of the defendant.” It was held 
that the railroad was not liable to one injured by cars 


so moved. . 


‘rom these cases it appears clear tha} the entrusting 
a wagon to Corbett did not tend to constitute him the 
company's servant, in respect of the use of that wagon ; 
and that any liability in the company for his acts, must 
find a source independert of this bailment. 


[t is claimed that tlris source is found in the reserva- 
tion of control expressed in the eighth section. 

Lhe effect of similar stipulations subjecting a con- 
tractor to the direction, requlation and control of ad €o- 
contractor has often heen considered hy the Courts, and ad 
rule arrived at which is aptly and correctly stated in the 
quotations from text books quer i above. 

A few of the cases in which the prineiples applicable 
to the eighth section of this contract are laid down 
may, perhaps, be usefully cited as illustrations. 

It will be seen that such control, ete., as is here re- 
served has not been regarded as indicating a master and 
servant relation—but, on the contrary, as being entirely 
consistent with a principal and agent, or co-contractor 
relation. In the following cases the general distinction 
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appears to be that he is a master (and subject to the 
doctrine of respon at supercor ) who retains, and he is 
a servant (and capable to plead that maxim in defense) 
who surrenders, the right to determine the means or 
manner of accomplishing the object of the contract. 
He is a principal and not a master who retains the 
right to direct what ews shall be attempted, leaving the 
means to the management of the agent. 

In Blake vs. Ferris, New York, 1 Seld., 48, a contract 
for the building of a sewer reserved a general super- 
vision to the defendant’s agent. This was held to 
mean a control of results, and not of means; and the 
defendants were not therefore liable. 

In Pack vs. Mayor of N. Y., 4 Seld., 222, the city 
reserved the right for its officers to give further direc- 
tions through its commissioners and City Surveyor. 

In Kelly vs. Mayor, 1 Kernan, 452, in a contract for 
grading streets, it was provided “ that the whole work 
‘“ was to be done under the direction and to the entire 
* satisfaction of the commissioners of roads and sur- 
“ veyors having charge of the work.” 

In all the following cases, clear reservation of control 
was held not sufficient to create the characteristic 
master’s hability. 

In Allan vs. Willard, 57 Pein. St., 382, work was 
contracted to be done “ aceording to the plan and 
“ under the direction and supervision of John Fraser, 
“ architect of defendant.” 

In Painter vs. Mayor of Pittsburgh, 46 Penn. St., 
213, the City of Pittsburgh contracted to have a sewer 
built by a contractor under the direction of the city 
officials. 

Hunt vs. Pa. Railroad Co., 51 Penn. St., 475. A 
railroad company contracted with a builder to do the 
work of building “ in accordance with tne plans, speci- 
“ fications and instructions furnished by the company ” 
or such persons as they should appoint. 

In Reed vs. Alleghany City, 79 Penn. St., 300, the 


| 
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city contracted with Gwinner to grade, pave, €c., a 
street in accordance with the plans and specifications 
furnished by the city engineer under the direction and 
to the satisfaction of the city engineer, and Committee 
on Streets. 

In the City of Erie vs. Caulkins, 85 Penn. St., 247, 
the city contracted with one to build a sewer, “all the 
work to be commenced and carried on at such times 
and in such places and in such manner as the engineer 
shall clireect.” 

In Edmundson vs. Railway, 111 Penn. St., 316, the 
defendant's engineer had a general supervision of the 
job. 

In Cuff vs. Newark Railway Company, 35 N. J. Law, 
17, the company let a contract for excavating rock, but 
retained the supervision by their engineer—the rght to 
discharge incompetent men was reserved and sub- 
letting was forbidden. 

In Conner vs. Hennessy, 112 Mass., 96, a carpenter 
contracted to raise a house for defendant and complete 
the alterations to the satisfaction of the owner. . See 
also Wood vs. Cobb ef a/., 13 Allen, 58, where fish 
dealers hired draymen to deliver fish, and directed where 
the fish were to be delivered, but not how or by what 
route. 

In Samuelson vs. Cleveland [ron Mining Company, 
49 Mich., 164, the owner of the mine stipulated when 
renting it that when his tenants repaired the mine it 
should be under the supervision of his superintendent. 

[fn Reedie vs. London Railway Company, 4 Ex. 
(Welshy, Hurl. & Gor.), 243. The defendant reserved 
the power to discharge the contractors’ servants if 
incompetent. 

In Steele vs. S. E. Ratlway Company, 16 Common 
Bench, 550. The defendant told its workman, Phillips, 
what to do, but not how to do it, andit was done under 
the superintendence of the company’s surveyor who 


furnished the plans. 
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[In respect of the stipulation by which the plaintiff in 
error engaged to supply to the canvasser a wagon, it 
must be understood that this was one way of making 
compensation to the canvasser ; and as bearing upon 
this point see Murray vs. Currie, L. T. Common Pleas 
24, and Stevens vs. Armstrong, 2 Seld., 435. 

Jones vs. Mayor of Liverpool, 14 Q. B. D., 
890. 1885. 


Various English hackney cab cases which might 
seem to be contrary will be found on examination to 
depend not upon common law principles but upon pro- 
visions of acts of Parliament. 

Reference may be made generally to Sherman & Red 
on Negligence at page 96; also Sec. 77, 78, Hilliard on 
the Law of Torts, Vol. 2, p- 456 : 2d. Am. Law Register, 
New Series, Vol. 3, p. 358. 

Am. Law Review, Vol. 18, No. 4, pp. 635, 
643, 644, 655. 

5 Southern Law Review, 253, 258, 275, 282 
and 285. 


In the articles last cited may be found suceinct 
accounts of the descent of this topic in the law from 
Bush vs. Steinman, in 1 Bos. & Puller, 404, to Hilliard 
vs. Richardson, in 3 Gray (approved in Chicago vs. 
Robbins, 2 Black., 428), where the Court, referring to 
the asserted doctrine, said: “ * * * Bush vs. Stein- 
man, when carefully examined, stands upon the general 
proposition that a person shall be answerable for any 
injury which arises in carrying into execution that 
which he has employed another to do—to adopt which 
would be to ignore all limitations of legal responsi- 
bility.” 

The simple proposition of the plaintiff in error 
being that it never employed or contracted with 
Corbett to drive a horse; that his sole relation to 
it was that of an independent contractor to can- 
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vass for sales furnishing lis own means; it is_ be- 
lieved that any further discrimination of authorities 
under the law of master and servant, or principal and 


agent will be out of place. 
The judgment should be reversed, and new trial 


ordered. 
JOSEPH S. AUERBACH, 
(FROSVENOR LowReY, 
()f Counsel for Plaintiff in Error. 
Cross, CARLTON & Cross, 
Attorneys for Plaintiff in Error. 
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THE SINGER MANUFACTURING COMPANY, 
Plaintiff in Error, 
against 


KATIE RAHN, 
Defendant in Error. 


in error to the Circuit Court of the United States for the 


District of Minnesota. 


BRIEF FOR DEFENDANT IN 


The judgment should be affirmed for failure of the plaintiff 
in error to comply with the fourth rule of this court. 

The plaintiff in-error excepted generally to a charge of the 
court below, covering more than a printed page of the transcript, 
(page 21) and containing several distinct propositions of law. 

Such an exception presents no question for the determina- 
tron of this court. 


Refle vs. Wilson, 131 U. S., CLAXXATX. 

Rogers vs. The Marshall, 1 Wall. 644. 

Phoenix Life Ins. Co. vs. Raddin, 120 U.S. 18}. 
Lincoln vs. Claslin, 7 Wall. 132. 


Ratlroad Co. vs. Varnell, 98 U.S. 479. 
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company, and 
should give. I7de contract, sec. 8 
control of the company. 


under such rules and instructions " as its manager 


lle 1S, theretore, under the 


. ait Walon driven bi longed to the COMPA lide con 
tract, section 
lhe company had a right to discharge him at any time. 


l vd¢e contract section 12 


Lhe detendant in error could, in this cause, simply cite to the 
court the admirable summary of decisions upon the liability of a 
master for the acts of a servant, found in chapter thirteen (13) of 
Woods Master and Servant, and rely sately upon such citation. 
hat chapter abundantly supports the doctrine contained in the 


charge ot th irned judd of the Circuit Court 
ln a leading article entitled “ respondeat superior,’ prepared by 
that distinguished law-wert Seymour D. Thompson, we find the 
t| mS SLMNArTIZEC 
[he maxim used to formulate the doctrine we are consider 
ne resp Mile adil SHPcriors, Imp li ; that the person sought to be 
Charged must stand in thi relation of Pre rior to the DOCrson doimg 
the Wrongrul act ait term servant, as used ufthis sense, is not, 
howe rer, restricted ts po rsons Chy age a tii =the nial, OF CVEenN ti do- 
mestic, Service It is applicable to any relation in which, with 


ference to the matter out ot which an alleged wrong has sprung, 
the person sought to be cha rea n idl the right to control the action 
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error that this contract did not make Corbett its servant. but 
ic him “an independent ontractoyr 
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oOned the statemen i>\ \ | pHompson of the law re carding the 
MWavTIityv of the CMIPDIOVeT tf an ndenendant contractor, and his 
qaennition of an independe! t contractor: 


Lh COCCI i| rule is, that one who has ¢ ontracted with a COM- 
, } 
petent and ft person, cxercising an independant « Mpioy ment, to 


do a prece of work, not in itself unlawful or attended with danger 


to others, according to the contractors own methods, and without 
his being subject to control, except as to the results of his work, 
will not be answerable for the wrongs of such contractor, his sub- 
contractors, or his servants, committed in the prosecution of such 
work. An independant contractor, within the meaning of this 
rule, is one who renders service in the course of an occupation, 
representing the will of his employer only as to the result of his 
work, and not as to the means Sy which it is accomplished.” 


And again: “The general test by which to determine wheth 
er the person who, by himself or his servant, committed the wrong 
Was acting as the servant of the person sought to be charged, or as 
an independent contractor or undertaker, has already been advert 
ed to. In every case the decisive question is: Had the defend 
ant the right to control, in the given particular, the conduct of the 
person doing the work ? On this question, the contract under 
which the work has been done must speak conclusively in every 
case, reference being had, of course, to surrounding circum 
stances.’ 

$ Southern Law Rez 

Article Respondeat Super 


The vexed question, “When and under what circumstances 
does the relation of the employer and independant contractor ex- 
ist, and when and under what circumstances does the relation of 
master and servant exist’ ? is well answered and the whole subject 
ably elucidated in a leading article contributed to the American 
Law Review, by H. A. Harman, ksq, and printed on pages 635 
673 of Volume AVITT. The article is entitled, “Liability of an 
emplover forthe wrongtul Acts of Persons serving him in the 
course of an Independent Ekmployment’ 

Phis case as it is here now ts not related to that class of cases 
where the injury arises trom the result contracted for and intend 
ed. Nor to those cases where the agent has gone outside of his 
masters business and engaged in some enterprise of his own 

As tar as any questions of the character usually arising in 
these cases could arise in this case, they have been disposed of by 
the verdict of the jury 

the question here now ts, did the contract in evidence make 
Corbett an independent contractor so that the plaintiff in erro: 


t 

would not be liable for any acts of his committed while prosecut 
ino the business mentioned in the contract 

It appearing that the injury was caused by Corbett while en 
caged in the company s business and while in its employ, it is in 
cumbent upon the plaintiff in error to show that the contract be 
tween them was such as to absolve it from liability for Corbett’s 
negligent acts. “But unless the charter party has interfered with 
the general control of the owners, they are clearly liable 

fenton 7 City of Dublin Steam Packet Co. 8 Ad. & bb 

526. SLS2 


, 


“Ie clearly would be liable unless he had parted with the en- 


~~? ee ee 


tire control to Palmer, the contractor, and altogether abstained 
from the personal interference.” 


Burg ss 7S. OCr¥ QQ) oe 2. 578. 
Sy hz art: rs (,7/piorne . 45 Lie >>. 


[he test question as it is above stated must be answered tn the 
negative tor two reasons 


(1) The contract was one for services and not for the per- 
formance of a particular piece of work. It was not a contract for 
“results” 

(2) The plaintiff in error, did not by the terms of the con- 
tract part with the right to control the mode and manner of the 
work 


1. This contract 1s one tor services and not for “results. 


A. Its exact nature is to be determined largely by what 


Corbett agreed to do. 


ym ichines and collecting money) 
and pay all expenses attending the same.” : 


He agrees “to give his exclusive time and best energies tosaid 
business (of selling and leasing 


He agrees “to employ himself under the direction of the 
said Singer Manufacturing company and under such rules and 
instructions as it or their manager at Minneapolis shall prescribe, 
and in all respects to comport himself to the best interests of the 
business of the said first party.” (Transcript, page 19.) 


[his is his entire agreement as to the work to be done by 
him. And it must be true that this does not mentioh any ‘job’, 
any particular piece of work the performance of which Corbett 
undertakes. 


: | 

[he company does not agree to furnish him ay machines. 

lle does not agree to sell any. He simply agrees tq devote him- 
self generally to one branch of the company’s business. 


B. The tact that he devotes his own time and that of his 
horse exclusively to the business of the company is inconsistent 
with the idea that he has contracted to do a particular and spect- 
hed piece ot work 


Regina vs. lurner, 11 Cox. Cr. Cas. 5§1. 


In this case it was thought that the fact that the defendant 
was not allowed to make sales for persons other than the com- 
plaining witness was to be considered in determining whether a 
commercial traveller was “a clerk or servant’ within the meaning 
of the statute against embezzlement. 

C. To make the person a contractor and not a servant, there 


must be a contract to do a particular piece of work. Sucha con- 
tract confers upon the contractor a legal right to finish the work. 


And if he is deprived of this right by the employer he has his 
action against him. It would seem to follow that if the contract 
gave the employer the right to discharge the employed at any 
time without subjecting such employe rto an action for damages, 
the contract must be one tor services 


And it has accordingly been said in several cases that the 


extreme of the right to discharge determines the relation between 
the parties. 

kink vs. Missourt Furnace Co., 10 Mo. App. 61. 
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From this contract it appears that Corbett was to devote his 
time exclusively to the business of the company, and that. he 


could be discharged from its employment at any time. And 
while there might be an agreement under which the employed 
would be “an independen ontractor , although he agreed to 
devote all of his time to the business of his employer, yet it ts 
impossible to conceive of an agreement under which the employed 
would be “an independent contractor’, where it not only was pro 
vided that he should devote his time exclusively to the business 
of his employer, but there was also a provision that he might bi 
discharged at anv time. 

2. The plaintiff in error did not by the contract part with 
the right to control the mode and manner of the work 

If such right of control was not parted with, the plaintiff in 


error is liable. 


“The relation of master and servant does not cease so long 
as the master reserves anv control or neht of control over the 
method or manner of doing the work or the agencies by which it 


is to be etfected e 


Specd me At & P R. Co.. 77 Mo 30; 


+ F P 
fiunff vs. Ford, 126 Mass. 29 


“The maxim, respondeat supertor, depends upon the presumed 


comtrol implied by the relation between the parties. It theretor 
does not extend tothe case of an independ nt contractor to whom 
the execution of a work 1s committed ‘without any control or 
power of direction being reserved on the part of the emplover as 
to the manner of executing the work.” 


Carter vs. Borton Mills, 58 N. H. $2. 


“The question in these cases whether the relation is that of 
master and servant or not is determined mainly by ascertaining 
from the contract of employment whether the emplover retains 
the power of directing and controlling the work or has given it 
to the contractor.” 


Forsvth vs. Hooper, 11 Allen 419. 
Coty of St. Paul vs. Sette, 3 Minn. 207 


‘ 


-or oo 


~>* 
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‘“\ master is responsible for the atrocious acts of his servants 
which were done in his service. This responsibility grows out of, 
is measured by, begins and ends with, his control over them.” 


MeGuire vs. Grant, 1 Dutch 356. 


“Upon the principal Gz facit per alinm facit per se, the master 
is responsible for the acts of his servant; and that person is 
undoubtedly liable who stood in relation of master to the wrong 
doer he who has selected him as his servant from the knowledge 
of or belief in his skill and care, and who could remove him for 
misconduct, and whose orders he was bound to receive and obey.” 


Ouarman vs. Burnett, 6 M. & W. goo, Parke, B. 


So much seems to be conceded in all of the cases, but the 
difficulty arises when an attempt 1s made to determine from the 
contract whether or not the right of control had been parted 
with 

And it may be well to remark here that it is the possession 
of this right and not its exercise that 1s important. 


Bracke tf 7's Lime Ke. J Allen, 135. ‘ 
Campbell vs. Lunsford, 88 Ala. 512. 


And whether that right is possessed or not is to be determin- 
ed by an inspection ot the contract of employment. 


Forsyth vs. Hooper, 11 Allen, 4109. 


If nothing had been said in this contract on this subject, the 
character of the work was nevertheless such that the law would 
infer that the emplover retained the power to control it. 

[hus where there was a contract to repair an awning for the 
defendant with nothing said therein about control of the work, 
the detendant was held liable for the negligent act of the re- 
palrer, 

Brackett vs. Lunke, 4 Allen, 138. 


So where the defendant employed a common laborer to 
clean a drain 
Sadler i's Hii nlon ke 4 f:/ oo Bl /O. 
Daly livs. Lyrer, f:/ B/. & kf. ‘OO 
Blake vs. Thiarst, 2H. & C. 20 


But in this case the contract by its terms gives to the em- 
ployer the control of the work and of the mode and manner of 
its accomplishment 

It provides that “ The said second party agrees to employ 
himself under the direction of the said Singer Manufacturing 
Company, and under such rules and instructions as it or their 
manager at Minneapolis shall prescribe.” (Transcript, page 19.) 

By the provisions of this contract * The general management 
and control of the work was reserved tothe company. Its extent 


In many particulars was not prescribed. How and in what man- 
ner the “ work ” was to be done “ was not pointed out.” 


Railroad Company vs. Hanning, 15 Wall. 649, 657. 


In the Hanning case, Michael Carvin agreed to furnish the 
timber, planking and iron work, and all the labor necessary tor 
the rebuilding of the company’s wharf—-with such mooring posts, 
cluster piles for fenders every twenty feet, rows of piles on boun- 
dary lines, above and below slips and inclines, as the company 
thought their engineer may require, for the sum of $40 per square 
of one hundred square feet. The old whart to be made as good 
as new, and the new wharf in the best workmanlike manner. It 
was also understood and agreed that the division engineer of the 
company should supervise and direct the work, and that it should 
be done to his satisfaction. 

This court held that such a contract gave the company the 
right 7 oe supervise the work to be done Thev are to direct how 
it shall be done. This includes the power of controlling and 
managing the entire performance ot the work within the general 
limits mentioned. It includes the possession of the wharf, the 
direction, management and control of all of the details of the 
work. It makes Carvin their agent and servant, receiving a 
larger or smaller compensation as they may expand or contract 


i . . . 
his work. The reservation of authority is both comprehensive 
and minute. The company have the general control, and it may 
prescribe where each pile shall go, where each plank shall be laid, 


where each stringer shall be put down, where each nail shall be 
driven. All the details are to be completed under their orders 
and according to their direction. The contractor undertakes in 
general terms to do the work well. The company reserve the 
power not only to direct what shall be done but how it shall be 
done. This is an important test of liabilitv.” 


Railroad Co. vs. Hanning, 15 Wall, 648, 656, 637 


Considering the character of the work to be done by Corbett 
in the present case, the reservation of the right to control was not 
more ample in the Hanning case than in this case. 

In the business of selling sewing machines there can be no 
direction unless it is a direction as to how the business shall be 
done. 

Under the contract for taking down the exposition building 
in New Orleans, the owners were held liable for an injury inflicted 
by the carelessness of the contractors, because the contract pro 
vided that the work was to be done under the supervision of their 
architect. The court held that this gave the owners control over 
the method of doing the work 


Farren vs. Sellers, 39 La. An. 101 


So where the contract for taking down the Adams house in 
Boston provided that it should be done “ carefully and under the 
direction and subject to the approval of the trustees.” The 


trustees were held liable tor an injury inflicted by the negligence 
of the contractor's servants. 


Linnehan vs. Rollings, 137 Mass. 123. 


City of Cincinnati vs. Stone, 5 Oh. St. 38. 


Of the cases in Pennsylvania and elsewhere which are claim- 
ed to hold a contrary doctrine it may be said, first, that they do 
not agree as to the ground on which such ruling should be made. 

kor example in one case it was provided in the contract that 
“all of the work was to be commenced and carried on at such 
times and in such places and in such manner as the engineer shall 
direct’. It was held that this clause did not impose lability on 
the city because the time when the work was to be done, the place 
where it was to be done, and the manner in which it was to be 
done, were all provided for specifically in the contract in other 
parts thereof, by which premises both parties were bound. 


City of Ene vs. Caulkins, 853 Penn. St. 247. 


In another case, it is said, that the engineer's power was limit- 
ed to the manner of the accomplishment of the work and the time 
within which it should be finished, rather than to the means 
used, “ 


/:dmondson vs. Ratlway Co., 111 Penn. St. 316. 


[In another case the court savs that the word “instructions” 
reterred to the kind of structure, design, materials, combinations 
and all matters relating to the planning of the ‘building to 
be erected. But as to the mode of “accomplishing the work 
which the contractor undertook, he was left to his own skill and 
judgment 

Hunt vs. Penn. R. Co., 51 Penn. St. 475. 


Many of these cases hold that the engineer has power to di- 
rect only as tothe result of the work without any control over 
the manner of performing it 

Allen ws. Willard, 57 Penn. St. 374. 


Y/ 


But it is probably of no consequence to inquire on what 
grounds these decisions were based, for so far asthey announce 
any doctrines that differ from the rule laid down in the Hanning 
case this court cannot be guided by them. The Pennsylvania 
cases which had been decided at that time are referred to by this 
court in that case 

[he fact that Corbett was paid by a commission on machines 
sold has no controlling force in coming to a decision here. 

“If a person says to another carrving on an independent 
trade: “if vou get any orders for me] will pay youa commission” 
and that person receives money and applies it to his own use he 
is not guilty of embezzlement for he is not a clerk or servant; but 
if a man says “I employ you and will pay vou, not by salary, but 
by commission” then the person employed is a servant. And 


ee eee 


the reason tor such distinction ts this, that the person employing 
has no control over the person employed as in the first case; but 
where as in the second instance, | have put, one employs another 
and binds him to use lis time and service about his, the employ- 
ers business, then the person employed is subject to control 
Here Farren agrees with Mr. Edwards that he shall and will from 
the date of the agreement, “act as the traveller of said Richard 
kdwards and diligently employ himself in going from town to 
town and soliciting orders.” It is therefore clear that he was 
employed as a clerk or servant by Mr. Edwards who had full con 
trol over his time and services. 


KNegina vs. Turner, vi Cox. Cr. Cas. 551 


Phe tact that the horse was owned by the agent is not mate 
rial, Siri _ the imyur, Was done while t he Lr rit vas prosecuting the 
master s byrispne  < 


Pai lope c's A, a. / fh... \ S 00: 


When a person who, by careless driving, inflicts an actionable 
injury has been intrusted by the owner with a gexeral discretionary 
control ot the vehicle which is the dtrect instrument of the injury, 
the vehicle being used hy the person controlling it, in the service 
of and for the benefit of the owner, the owner of such vehicle ts 
liable for such injury 


| f nables aA Syiit/). / KR ? C) A. J), hy 279. 
Foslin a’S Grandad Ra Aidt s /, o£ @. ae V1 j) Ole 
Vial: é fri // ‘tA Fe Pat 5 3] Vann. sO 


his injury was caused by Corbett’s personal act, while he 
was engaged in the business of the plaintitf in error “\Who had se 


lected him as its servant from the knowledge of or beliet in his 


: 
l care. and who could remove him tor his misconduct. and 


| 
skill Ali 
whose ord rs ae Was Hound to reccive and ODC\ lt is therefore 
‘undoubtedly lable 


Phe judgment should be affirmed 
IOHN W. WILLIS, 
CHARLES A. EBER!I, 


Wo P. CLOUGH, Attorneys tor Defendant in Error 
Ot ( ounsel] 
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JOEL D. SUGG, anp E. C. SUGG & | IY 


BRO., 
Plaintiffs in Error. 


Error from the Supreme Court of Texas. 


Motion to Dismiss Writ of Error or Affiirm 
Judgment, and Brief in Support 
of Motion. 


WARNER, DEAN & HACERMAN, 
Attorneys for Defendant in Error. 


KANSAS CITY, MO.: 
GERARD Bros. & Woopy, PRS., 618 DELAWARE ST. 
1889, 
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IN THE 


SUPREME GOURT OF THE UNITED STATES, 


JAMES TT. THORNTON, 


ji fenceanl Ww Rrror. 


sO0ne >. SUGG. amp FE ©. SuGe & 
BRO... 


j aintifl ii Krror. 


MOTION TO DISMISS OR AFFIRM. 


Now COLLECS James i ¥ Thornton. the above 
named defendant in error, and Hioves the Court Te 


(LISTNISS the \\ rit of error in this CASH . 


|. Because it manifestly appears from the 
record ith this CUSC that there Was hot drawn 1 
question in this case, in the Supreme Court. of 
Texas, from which court the writ of error is: prose- 
cuted, the validity of any statutes of the State of 
Texas on the ground of the same being repugnant 
ta the Fourteenth Amendment to the Constitution 
of the United States, and the decision of said court 


did Liat sustaly the validity of such statutes. 


ie Because this \\ rit of error Is prosecuted 
from the Supreme Court of the State of Texas. and 
the record shows tliat there Is li question mnvolyve | 
of which this court has jurisdiction under the laws 
of the L nited st ites conferrn iF appellate jurisdic: 


tion Upon it mm cases prosecuted by writ) of error 


Prom the eourts of Thnhnal resort po the states. 


3. And this defendant in error. as authorized 
todo by the rules of this court. toms with the fore- 
ORM MOTION to CLISTHISS thie potion to athirm the 
nde Se ne, ae a nites! 
lWmdement of the court below, because it mauitesthy 
appers from the record that this writ) of error is 


| , 
Prosecul qoniy Tor adetay, 


a support of these motions. the defend-.- 


ant in error presents herewith a printed brief. con- 
taimine it frill statemenl of the recore ana points 
and authorities, as required by the rules of this 
court, and shows that a copy of these motions and 
of such printed argument has been duly served, as 
required by the rules of this court, on the attor- 


Heys of record oft the plamtiffs 1) error. 


WARNER, DEAN & TTAGERMAN, 


4 lfforine iN T¢s7" a) fe ndand ay Brreoi . 


THE 


SUPREME COURT OF THE UNITED STATES. 


IN 


JAMES 'T. THORNTON, 


JOEL D. SUGG. ann E. C. SUGG 4 
}’ ; Ts ey Kerror. 


Error from the Supreme Court of Texas. 


BRIEF IN SUPPORT OF MOTION TO DISMISS 
OR AFFIRM. 


This cause is brought here on a writ) of erro 
seeking to revers Lait judgment of the Supreme 
Court of ‘Texas in athrmine the judgment of the 
District Court of Cook County, Texas, in’ overrul 
ing a motion made by Joel D. Suge, one of the 
plamtiffs in error, to set aside a judgment pre 
viously rendered by the said district court in favor 
of the defendant in error and avaliust IK. UU. Sugy 
and Brother, a co-partnership composed of B.C 
Sieg and sta le i). Suge, The motion rear 
made in this court to dismiss the writ of error 1s 
based on the ground of want of jurisdiction in this 
court to review the judement of the Supreme Court 
ot ‘¥ Nils, in this lie federal question Wiis raised or 


decided in the court below, and also upon the 


vround that it manifestly appears from the record 
that the writ of error is prosecuted for purposes of 
delay only, and because no substantial question 
Which can be decided by this court arises upon the 
record. While the writ of error, which issued from 
this court recites that there was drawn in question 
in the court below the validity of the statutes of the 
State of Texasonthe ground of their being repugnant 
tothe Fourteenth Amendment to the Constitution of 
the Lo nited States, providing thraat no statute shall 
deprive any Person of Property, without due pro- 
cess of law. and that the decision of the court be- 
low was in favor of the validity of Srila statutes, 
vet thie statutes of the State of ‘Texas are hot specl- 
tied in any Waly. 

The specttications of error assigned by the 
plaintiffs im error m= this court, bk. C. Sugg & 


Brother. are as follows: 


‘hirsit—J. D. Suge and E. C. Suge, being 
partners under the name of E. C. Suge & .Bro,, 
anid a. 1). Sucoe heme it Citizen of Wyoming, anil 
not havine heen personally served with citation mm 
the State of Texas,and not having entered an ap- 
Prearane Me the service of citation iLprort i. ., Sieg 
tlone i the State of Texas will not, under che 
Fourteenth Amendment to the Constitution of the 
United States, support a personal judgment against 
thie partnership under which = its property may he 
seized and sold. 

Second —Artiele 1224 of the Revised Statutes 
of “Texas, providing that In sults against partners, 


service upon one partner will authorize a judgement 


») 


Amendment to the Constitution of the United 
States, when it is soueht. as in this case. to sustain 


against a firm, is repugnant to the Fourteenth 


thereunder a personal judgment against a firm com. 
posed of a citizen of the State of Texas and il citi- 
zen of another state, pon a contract: hot executed 
in Texas, or to be performed therein, and when the 
firm Is het shown to have property orto have trans- 
acted business in Texas, and when only the resident 
partner has been served with citation. 


“Third— Article 1230 of the Revised Statutes 
of ‘Texas, providing that service upon defendants 
without the State of Texas may be* had by notice 
served Hpon them yy any person competent to 
make affidavit, and authorizing personal judgment 
against such non-resident defendants, under which 
this judjment is sought to be sustained, is repug- 
nant to the Fourteenth Amendmentt to the Consti- 
tution of the United States, and dloes hot authorize 
any judgment affecting the partnership property of 
J.D. Suge, not brought within the custody of the 


eourt by attachment aor otherwise. 


* Fourth—The judgement, in so far as it affects 
the partnership property of E. C. Sugg & Bro., or 
J. 1D. Suge’s interest therein, is a personal judgment 
Npon substituted service affecting the property of a 
citizen of Wyoming, and is not due process of law 


iS contemplated by the Fourteenth Amendment to 
the Constitution of the United States. 


“Fitth—The pretense, in the opinion of the 
court, that J. D. Sugg by agreement submitted the 


‘ 
1) 


question of partnership debt or not to the District 
Court of Cooke County Npron ee attidavits Is 
heat supported ly the record, and Was a device nicl 
pretense to avon a direct decision of the validity 
or invalidity of the statutes of “Texas authorizing a 
judgement against a partnership upon service upon 
One partner only anc judement AOUIDSt CItIZens of 
other states upon substituted service perfected he- 


yond the limits of “Texas. 


NS irth—The judgment ds hot due Process oft 
law under the Fourteenth Amendment to the Con 
stitution of the United States, because J. D. Suge. 
the non-resident partner, was not served with etta- 
tion 1) Texas, bunt Wiis denied the OP POrtunsty of 
showing that the claim sued on was not in fact the 


debt of E. C. Suge i& Bro.” 


The sectlons of the statutes of the State of 
Texas referred to in the f regolng specifications of 


error, are as follows: 


“Art. D224. Against Partners. In suits avast 
“partners the citation may be served against one of 
“the firm, and such service shall be suthicrent to 
‘authorize a judement against the firm and against 
“the partner actually served.” 


‘Art. 1230. Notice to Defendants Without the 
‘State. Where the defendant is absent from the 
“state, or Inf non-resident of the state, the clerk 
“shall, upon the application of any party to the 
“suit, his agent or attorney, address a notice to the 
“defendant, requiring him to appear to answer the 
“plaintiff's petition at the time and place of th 


r 


‘holding of the court, naming such time and place. 
“Its stvle shall be ‘The State of Texas, and it shall 
“olive the date of the filing of the petition, the file 
“number of the suit, the names of all the parties 


~ -— ‘and the nature of the plaim‘*iff’'s demand, and shall 
state that i COPS of the plaintiff's petition accor: 
‘ “panes the notice, It shal] he dated, and signed, 


‘and attested ty) the clerk, with the sen| of the 
“court Hnpressed thereon, and the date of its” issu. 
~ ance shal] bye hote | thereon: il certitied COP of the 
“plaintiff's petition shall accompany the notice.” 


It may be conceded that the writ of error and 
the assignments of error, point togvards a federal 
question, vet a careful ana minute Inspection of the 

record fails to show that cn federal question Was 

7 ratsect, either i the District Court of Cooke ( county, 
‘Texas, or in the Supreme Court of ‘Texas. Tt Is 

well settled that a federal question cannot be raised 

for the first time in this court, but the record must 

, show that it Wiis raised and decided in the court 


| below, 


| STATEMENT OF THE RECORD. 

It appears from the record, that on October 6, 

ISS5, James T. Thornton filed his petition in the 

District Court of Cooke County, Texas, against 

several parties, ana anomie them were Kk. ©. Suge 
& Bro., a co-partnership composed of E. C. Sugg 
ana Iker Suc, the first of whom, if Wiis alleged it) 
said petition, resided in Tarrant County, Texas, 
and the other in Johnson County, Wyoming, out- 
side of the State of Texas. The suit was brought 


BaP li es te Ria A it Mit Mie A Ate een. Mii Mi ls li nen Aes A tn a i ee ee 


On a promissory note for 826,964.05, dated Decem- 
her I, 1SS4, and due SIX months after date, pret able 
to plaintiff with interest thereon, from maturity, at 
the rate of 10 per cent per annum. The prayer of 
the petition asked, i conformity to the law of 
Texas, a citation to the defendants and a notice to 
the defendant [ker Suge, as provided hy section 
1230 of the revised statutes, and for judement faoy 
the amount of the note, and for costs nal for 
general and special relief. All of the defendants. 
Including IK. } Suge. Were served aT ‘Texas, 

The statutes of the State of Texas authorize 
i co-partnership to bye sued iis such, and further 
provides that service on one of the partners shall 
be good as against the partnership, and where one 
partner is served the judgment shall only be good 
against the partner served. (See Art. 1224, Texas 
statutes, hereinbefore set out. ) 

At the term of the Distmet Court of Cooke 
County, held on November 6, 1885, a judgment was 
rendered in said court in words and figures as fol. 


lows: 


“This day Cale the plaintiff Ih lis attorney, 
and the defendants having failed to chppear ana 
answer in this behalf, but wholly made default, 
wherefore, the said) James T. Thornton, plarutiff, 
ought to recover Hons the snd 2. W. Sacra, | 
W. Wilson, Isaae Cloud and Ek. C. Snge & Bro. a 
co-partnership composed of EK. C. Suge and ‘Iker, 
Or a. 1). Suge, the sid ‘Tker’ Suge and J, 1), Suge 
heme One and the SOL person, ana Ki. Bb Suge, 


the partner served, defendants, his damages |) 


a 


oceasion of the premises, and it appearing to the 
court that the cause of action is liquidated and 
proved by an instrument of writing, it Is ordered 
that the clerk do assess the damawes sustained by 
sald plaintiff: and the said clerk now here having 
assessed the damages aforesaid at the sum of twenty- 
eight thousand, one hundred and thirty-four dollars 
and ninety-nine cents; itis adjudged by the court, 
threat the src plaintiff do have and recover of the 
snidl defendants the sum of Twenty -eloht thousand. 
one hundred and thirty-four dollars and = ninety- 
nine cents, with interest thereon at the rate of ten 
per cent per annum, together with his costs im this 
behalf expended, and that he have his execution. 

“It is further ordered by the court that exeeu- 
tion Issue for the use of the offleers of court. against 
each party respectively for the costs by him in this 
behalf meurred.” 


It will be noticed that this judgement, in- the 
lheoht of the Texas law, and iis subsequently spe- 
cifically held in this case hy the Texas courts, was 
only a judgment against the partnership and EB. C 
Suge, the partner served. 

Afterwards, at the same term of said district 
court, and on December 5, 1885, Joel D. Suge filed 
the following petition To set aside std judgment 11 
sald cause: 

“Now comes Joel D. Sugg, a citizen of the 
Territory of Wyoming in the United States cf 
Amertea, and Appearing for the Purpose of vacating 
the pretended judgment by default rendered in this 


<A Rh RR 


s @ ye ‘ se ’ 
the partnership of KE. C. Sueve & Bro... respectfully 


lefendant 


f | 
har} f i ffectine the Potential \ | Tijts { 


? ' . . > - wick } ms ; . . » 
read toy iin lb Is OW TIht Or as a mene of 
} 


res that this petitioner and Ek. C. Suee are and 


a 
POP AV Vears beelh PAPTNePS Uli "The hame 


] “ ~ , ’ : ; \\ i * ; . 
lent of said Perritory of Wyoming, and is now 
. . . : ; 
. — ‘% ; s% * : es» 7 , 7 
leis ever sinee been sued citizen ane resident. 
fhiat at the tine oF the bstitution of <td stil 
® Tre Tt | Toy : ‘3 4 l, seo, 7 2 ‘ ‘ ‘ ith a ‘ Tt 
PPLTLELTETET. oF LITTLE'S mre pia? . Vis 2a ClTIZeN iilie 
’ ‘ 4 | ’ ‘ ‘* . > a . 
ine Or the sastate of] MEiSSOUTI. “ict bas cVver since 
. . ‘ - ) } 
i) Citizen ahead resident. and thisat he Praders 
Lis mentioned Wi the Tote sted Ol as Its pinece of 


; ‘ ag . 
mieht is nnd leas ever Heel situated 01 Kansas 


Ink SS State 7) \] <SoOurt. gud that thre District 
Court of Cooke County. Texas. i wholly without 
jurisdiction to render any personal judgmet pon 


hote Upon which the property of this petitioner 
| > . . , : + eo , 
md oin his own riolit nnd in connection with oth- 
an be seized or taken. That the consideration 
the note sued on was money lent by the plaintiff 


it defendant, J. WwW. Sacra. ana threat srl hote 


Was executed in renewal of a former note for said 
horrowe | Phreotie \ : that said favre rnote Was sioned 
hy the defendants, - W. Sacra. de WV. Wilson. 
[sane (‘lo nad IK. es, Sieve, iis makers, but the 
scl és. W. sacra Was the principal in said note, To 
Whom said money was in fact lent, and the said 
Wilson, Cloud and Suge were merely lis sureties, 
all of which was well known to the plamaff at the 
time of the execution and delivery of said note; and 
that after the De Ol} satel hote, the note now 
sued on was executed In renewal of the same, and 
that said) Sacra is the principal in the note sued on 
ane thy ot] i*] hehe is there of merely his sureties: 
all of which was well known to the plaimtiff at the 
time of the execution and delivery of said note: 
that neither the note sued on or any note for which 
it Was given in renewal Is or ever was a partnership 
debt or liability of said E. C. Suge & Bro., and 
that this petitioner did not execute the note sued on 
cor nuthorize amhvohe else a sion or execute the same 
for him. or authorize anyone tosign the partnership 
nameofl hk. ©. Sstvo & Bro. thereto, and that no one 
had the right or power to sign the partnership name 
of IK. U sive & bre, thereto, or To make the ssl 
partnership in anv manner lable thereon. 

‘That this petitioner Is advised ana helleves 
thisat < | i‘. co bre stoned the rede of kK. { . Suge 


" P : i 4 e > . ‘ > 
& Bro. to said note as the surety of said Saera with- 


: . , — 
Our ite I ir TO ) rel =rutel parthersitp thereon i>] 
Nlivotle ¢ Iwi lyuit himself: but. be that as if mav.this 
petitions ‘inno manner authorized said B.C. Suge 


rany other person to sign said) partnership name 


to sAlal nore, Al (| never ith wan mabher ratified! aor 


soi 
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confirmed the execution of said) note as aforesaid, 
and that said note was not executed im the parther- 
ship business of E. C. Suge & Bro. or within. the 
scope of sail business. 

That ssl i. oe Sieg WV Dre. Wiis i parther- 
ship engaged in the business of the purchase, sale 
snc raising of eattlesandin noother bustness. and that 
the execution of notesassecurity forothers was wholly 
Without the seope of said business, and neither part- 
ner has or ever did have the’ right or power to use 
the firm mame as security for others, and this pett- 
tloner was never consuited in reference to the exe- 
eution of the note sued on, and cid not in fact know 
threat the “rile Wiis executed “inittl lone after the lite 
turitv of the same, and said note is not and has never 
been on debt of the snare partnership if K. of Suge 
& Bro. but the individual debt of said Sacra, and 
Was never Tn any manner assumed by said partner: 
ship. 

That the true name of this petitioner Is oan 
DD. Suee, and while he is sometimes called [kard 
Suge’ he is never called ‘Iker Suge’ or ‘hl. D. Suge 
ana threat the petition and proceedings i this Cilise 
do not authorize a judgment against ‘lL. D. Suge’ or 
a partnership composed of ‘1, D. Suge and kb. © 
Suge. and that there is a fatal vartance in this. re- 
spect between the petition and the pretended judg- 
ment by default. 

~That this petitioner did not have any notice 
of this suit, and that even if a citizen of Mis: our, 
could maintain a personal action in the courts of 
Texas against a citizen of Wyoming upon a note 


pavable in Missouri. which is not admitted. but de- 


ls 


nied, The pretended notice it this CUS Is wholly 
vod ancl of no effect, because the sithie Wiis issued 
without authority of law and without any affidavit 
of the hon-residence of this petitioner being made 
or filed in this cause, and the pretended return 
thereon is wholly insufficient, because itis not shown 
Where said pretended service was made upon this 
petitioner, and that at the time of the rendition of 
said pretended judgment this defendant was in the 
said Territory of Wyoming, and did not know of 
the rendition of said pretended judgment until he 
reached Texas, on the 30th day of November, 1885. 
“That said partnership of B.C. Suge & Bro... 
cow rie «| eattleand other personal prey rty in the State 
of Texas, in \\ hich this petitioner and the sata K. i. 
Suey ure jointly interested, but the srita partnership 
ix largely in debt, and all of said partnership prop- 
erty Is necessary to pore ssid partnership debts, ana 
that at the time of the imstitution of this suit the 
plarutiff well knew that said note was not a prart- 
nership debt of sic k.. ©. Suge aN bre.. but at 
most was merely the individual debt of said BE. C., 
Suge, and that the partnership property of said’ E. 
C. Suge & Bro. was necessary for the payment of 
its partnership debts, but that the plaintiff, intend. 
ing and designing to cheat and defraud said prear't 
nership, and to obtain satisfaction of the individual 
debt of said BE. C. Suge out of said) partnership 
property, to the exclusion of partnership creditors, 
did procure the rendition of said pretended judg: 
ment by default, and if said judgment is permitted 
ta stand the plaintiff will sacrifice the property of 
sill partnership and prevent the application of 


Siticl parther bly) Property Too) THe prey dna lit praart- 
nership debts. 


I 


“Wherefore this petitioner prays that sar ide 


. al ae 1] 
ment te set aside, anid that te be allowed fo make 
, ) > 
his defense to said action. and for all suelo furthest 
. , ’ 
relief as he may be entitled to in the premises 
_ al » F >. . J s } oe 
Phe said petition was verified by said Joel D. 

‘ . | 
‘ 


=~ 


Suge, 


hh SUP por ot srr | tithon t hie re’ Was HiSO tile« 


? ] . } 
he TOLOWMe alhaavi 
' 
" + . P al f° ~T : 
R : \'\ P rFscra. Ole OF The defendants Th the : 
’ , ‘ , } ‘ | 4 | | 909 .- al 
nbove cnulse., Obl Onth. suv. that ahh 6the porabe dp yal 


- ] 
inthe note sued on. and the other makers are 
merely mv sureties: that the consideration for said 


note was money lent by plaintiff to me, and used 


lusty nd that plaintiff kne 
Vo ne Th my OW? Uistiiess, and that prac Knew 


] ° f° cian ; . . P ‘ 
at the time of the exe Ution ol sald note that | was 


: . : Pat ; } ' 
the prinerpal therem ealiad Cale othe me AneCTS Were Try 


. : : :; , 4 : 
SELPOETIOS | that said note is not a partnership debt of 


Kb. CC. Suee & Bro. and if Joel D. Suave. the other 


Co ae ha) a 
partner, ever authorized said signature, [| never 


knew it or was informed of tt. 


| Signed | “J. W. Sacrs 


“We. Isanc Cloud ana | Ww. Wils Ti. two of 


the defendants 11) thie above Cialise, OL OAUTH. SAY. that 


is stated iti the abheNe | motion. the consideration 
by the plain: 


tiff to the defe nant. a. Ww. Sacra. ana threat the suc 


for the note sued on was money lent 


Sacra is the principal in said note, and the other 


makers thereof merely hissureties. and that said note 


lo 


is not and was never a debt or liability of the part. 
hership or mm. &;. Suge Ww Bro., ariel the sat part. 
nership hnaitie Wiis srened ic. snd note as surety for 
said J. W. Saera. 

Signed | “Toye (Lol 1). 


ao W. Winson,.” 


“I bk. C. Suge, one of the defendants in this 
Callse, on oath. sit that the Lore sued Ol Wiis elven 
ith renews of a former note, stoned hy a. WwW. Sacra, 
J. W. Wilson, Isaac Cloud and bk. C. Sugg, pava- 
ble to the plaintiff, and for money lent by plaintiff 
ta) sri J. W. sssncera. biel thisat said Sacra Wiis the 
principal in said note and the other makers, includ. 
ing myself merely his sureties, and that the note 
sued Ol Wis elven itt renewal of sacl former note, 
ancl for ne other or ithe rent consideration, and that 
iil the time the hote sured an) Was slonee kK. Cc. Sugg 
& Bro. it was presented to me by J. W. Saera, 
and as | was preparing to sign it, said Saera_ re- 
marked to me. ‘Sien it EB. C. Sugg & Bro.” and I 
did so without thinking much of the matter and 
Without reflecting that the partnership name could 
not be used in that way, but without amy intention 
of injuring or defrauding anyone, Said note is not 


& Bro... and 


never was, and said partnership name was signed 


a partnership debt of said hk. C. Suge 
to said note as security for said Sacra, outside of the 
SCOpe of said partnership business, without the 
knowledge or consent of Joel D. Su the other 


ror 
—_— 


parther. Signed | “Kh. C. Svea.” 


ees) 
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At the same time. on December 21. 1885. the 
plamtiff filed the following reply to the petition te 


set aside the judement: 
. 


“Now comes the plamtiff in the above cause, 
and replying to the Hotton of the defendants to 
Vacate and set aside sic judyement Hy default in 
this cause, shows to the court that the defendant, 
[ker Suge or J.D. Suge is the brother and partner 


(° ' . 
of bk. Sue: 


} 
ee 


Sand the two COM Pose the firm of B.C. 
Suge & Brow: that defendant, J. D. Suge is. and has 
been for many vears, commonly known and 
called ‘Ther Suet foro on lone time he mince lis 
headquarters iil (rnin ~\ tlle il ( ‘ooke ( ounty . Texas, 
he anid the src I. oF Sucve both being unmarried 
men and having no settled home, but have for many 
vears had a cattle ranch in the Indian Territory, 
nic both are well known iN) (rainesville, Texas: 
that the sani bk. CG. Suge is known and familiarly 
called ‘Cal’ Suee, and the defendant J. D. Suge Is, 
and has fora long time, been familiarly known and 
enlled ‘lker’ Suge chlbhoonyes liis friends anil neq ual 
tances, but few of them ever knowing lis real name, 
but that ‘Iker’ Suge and J. D. Suge are one and 
the same person, and is the defendant in this cause 
that was duly served with process herem by TLS. 
Klliott on the L6th ay of October, 1SS5. as ‘Lp? 
pests of recora i) this Cause, which Process and re: 
turh are hereto attached, marked ‘Eexhiabat NV ana 
made part of this reply; said defendant, J. D. Suge, 
is not the business man of the firni, but knows 
nothing of the same; that he writes poorly. and 


that from an Inspection of his signature it Is Im. 
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possible to tell whether the same is *J. D. or ‘I. | RS 
but the clerk in entering the judgment im this cause 
lists made the letters as near as possible like the 
stortatur of thie ssid defendant, suriel should the 
eau by leva ; Lh ppeon itt Inspection of the ren ord, that 
the name is ‘lh. D.. and that it should be ‘Iker’ or 
“J. DLS plaintiff prays the court to permit the 
cute judsment tor be scp 2aDhDe neled ihe corrected as ic. 
Make if show sil defendant's true name, or the 
one he is commonly known by, but that the party 
hamed in the judgment is a member of the firm of 
a a; Stvy W reo., the one so charged in the peti- 
tion in this cause and the one served with process 
us ators sald Is one nicl the same person, as shown 
by ‘hxhibits’ ‘RB’ and ‘Cy hereto attached and 
mide a prear't of this reply. 

“Plaintiff further shows to the count that there 


} 


Is no personal judgment taken in this cause against 


Yr 
— 


the defendant Iker or J. 1). sues, but that ssid jud 


. . , : . ‘ 
hient is aevatnst the Trim, ria K.. (, Suce by rensot 


(* . . a . + a" ° 7 : ] 
Or Service ill iz Nis Oo sald r. (. Suce, who Wwas 
: 
i. 


+ % , } 
leguliy served, as shown by the recore 


in Tarrant 
County, Texas, the place of his residence, on the 


Sth day of October, 1885; that said firm of Suge 
W bro. have i large cattle ranch iT) Texas, with 
headquarters In Donley County, consisting of lands 
anid cattle: that thes have One also in the Inelian 
Territory and still another in: Wyoming Territory, 
all of the value of about criie million dollars. That 


they have mortgaged the W voming ranel for 2 


} ! 2,..5. @ 
lairee sum to Whom thev owe but hittie Tor the pur: 


§ 


pose of defraudine ther creditors: that thev have 


4 


contracted a sale of their lands in Texas. and are 


preparing foo PeTOVEe therm cattle to the lndliian Te je 
ritory, out of the jurischetion of the courts of 
Texas, mn order to avoid the payment of 1 
but that after the rendition of the judgement in this 
Cause the plametiff se thy siibhe abstracted anil duly 
recorded aT Donley (lo bhityv. ix \Fi he thereby estahb- 
lishing a lien upon said lands of defendants, and 


after the expiration ot the twenty days allowed by 


law after the rendition of) satd jiucdorment, obtained 


iil executl a ania Dee (| the sitlile iN) the hands of 
the sheriff of Donley County, Texas, and ordered 
it executed; that the said) defendants frequently 
met plamti® and hfs counsel and talked with them 
i i care ta) Sruicl judement tt! ‘| its pavinent, ut 


never at ony Tlme dhenied the Itisthess of the SilLTLe., 


— :, , :, 
nic never? Ci ined that the hote Was sicvned hy one 


‘ “— ‘ ? P ‘° 47 ; . 
prcurtiie rwithout the cohsent of the otner, anid With- 
. } ; S 
clit prow ¢ ta) byrnycl rile rryaa nity the above steps 
were taken to enforce the pavment of the same as 

shove sO] forth. 

** j ° } i ie : 

\\ it rerore, percent si\s that the want of au- 
thority ta) Th the Tivin is charoved Lh srl Pion 


. , . , ’ - : . : ? 
nlent purpose of relreving defendants 
. i 


for the fraue 
property from the payment of said judement, and 
not because the same us true in fact. for that he 
Says that both of the members of sill firm were 
duly served with a copy of plaintiff's petition in 
this cause, and well knew long before the taking of 
src judement the character of the note sued Upon, 
but Ide oho attempt to make eur defense to the 
same, and show no excuse for not so doing. Plaint- 
Wf shows the court that the said firm have for a 


long time done a large business and borrowed large 


1o) 


amounts of money, in doing so the said E. C. Sugg 
has always acted for the firm. he beng its business 
man as aforesaid, and has on Tibet \ Occaslons pro- 
cured the signatures of the defendant Sacra, and 
also Cloud, and Wilson, as well as many others to 
sign as sureties the said paper of said firm, and has 
Ol DUM rOtUs ancl sundry OCCASIONS, i) returning the 
accommodation to said parties who also desired to 
borrow IOneY, signed the hame of I. OF Sugg X 
Bro. as sureties for the same, all of which facts 
Were well known ta) sla ‘Tker’ Suge ane Acq UL: 
esced 1 by linn, nicl plaintiff lisacl ne knowledge 
or means of know be the want of authority in. E. 
u. Suge cf Stal <tc note: that it would have heen 
almost impossible for said firm to have run its bus. 
Hess without the viving Ol such SeCULILY, anal it 
beme i ClustTOnn among cattle het i this ‘portion of 
Texas Tap crap SeCULIEN for those \\ he went theirs: if 
Was 11 the contemplation of the partnership to «deo 
so, for plaintiff? shows that it Is also a custom 
iihone sid cattle men threat where i loss Wis Oocci- 
stoned yy reausoll of one member thereof rong ste 
curity in order to be able to give security when de- 
sired, that the firm in all such eases have paid the 
loss, nid t hieat all loss occasioned Ih) either mem ber 
of the firm of E. C. Suge & Bro. in this way has 
always been considered a firm debt and paid by 
said firm. and if this facet be denied by said Sugg 
X Bro.. plaintiff prays the Court to hear proot coll 
the same. 

“Further, plaintiff shows that at the time of 
the execution of the note sued on in this case, that 
defendant, J. W. Sacra, and defendant m. C. Sugy 


ij 


» 
NX Bro.. Were partners ire iis seh parthers owned 
i 
} . 
the Property, both rey ania Jprersatial, Perv situated 


In Donley County, Texas, and which the plaintiff 


Is attempting to subject to the payment of his debts, 
and while plaintiff does not know, he is mformed 
Tiral the Pricotae’y Loveatn 7: Hy lim, Poop which the hote 
sued (oT) I~ CIVeEH. Wiis TSed fo) the ye refit of snd 


last fien of Sacra. crnict succor Ww bre.. bean he sit\> 


| 7 . > 
threat pone acter The mMmacuUrigy OF salel tote, the sn | 


- . | > ] 

ro. knew at snid time that Said note was due and 
;' -- : —  s ‘ : , . 
MEE poettar, potenti Is JP)03] nware Who sare thie renal 

‘2 Ps } | 
principals on said note, but he shows to the court 

i 

that sand motewas executed in the State of Missourt 


Ps eee . l that oa | 
sdici IS DaVable WD ssl “Trife. nha: Thea pron the face 


i 
— ‘ 1] i } _ ; 
OF satd note all parties appear to be principads, ana 
P j (* - 4 . ] ‘ 
that under the law of said state none ean be s Wii 
to be sureties except where they ston as suéh, and 
} ; . : | 
li the rich to do soon eXas Eve ePNiIsted To thy 
on ae ee oe ee aived | hen 
prartl Sil this case, The same was waived \ then 
beat aa°? sea +i | —— poe mee ‘ 
Wor «ome so WIth tlre ride provided >) biti \\ ,4? 


RUSWweT. Ril of such acts Aare shown My attidavits 
hereto ettine head, marked ‘Exhibits: ‘Bo ‘<> sinict =. 

‘Wherefore plamitiff prays the court to correc! 
ssid ilomenit yy rite rlinine there i firm Coll. 
posed of Kk. C. Suge and ‘Iker or J. D. Suge the 
said ‘tker and «hh. DO Suge being one and the same 
person, and upon such correction to overrule said 
motion and sustain said judgement, and will ever 
pray, ete.” 

Attached to said reply, as “Eahbtt A.’ was a 


eitation Issuect to “ker” Suge, residing in Johnson 


21 


County, Wyoming Territory, on which was en- 
dorsed a return under oath, showing that it was de- 
livered to [ker Suge in person on the 16th day of 
«tober. LSS., tovether with it certitied COPY of | 
plaintiff's petition, 

In support of said reply, the following affidavit 
of PLS. Witherspoon, J. R. Stevens and John D. 
Washington. was filed: 

“Before me, the undersigned authority, person- 
ally chy ry sred r. . Witherspoon, a § h. Stevens and 
Jno. D. Washington who, on oath, say that they 
are acquainted with J. D. Suge, a member of the 
firm of fk. C. Suge & Bro.. and have known him 
for severn!] Vers; that we are stockmen anid have 
associated with him in the eattle business: that said 
firm of KE. C. Suge & Bro. have for a long time had 
a ranch in the lidian Territory and now have one 
in ‘¥ Nis: ana, also. VW understana, have one inWy- 
omlng Territe ry. That kK. i. Sucve las heen the 
manager of the business of the Texas and Indian 
Territory ranches and has been the financial man of 
i firm: that said J.D. Suge, the brother and part- 
ner of E. C. Suge, is and has for a long time been 
commonly Known and called ‘Iker’ Suee. and 1s 
Per venerally known Ih threat bette, and = os hever 


C<HOWh sO Taras Wwe are aware bi the name of Joel 
Sil ‘ be ial ‘ e 


Suge: said ‘Iker Suey, for a long time was located 
on the ranch in the Indian Nation: 1s now located 
qt the \\ voming ranch, Di lias heen in Grainsville, 
Texas, for a long time. 
Signed | “POS. Wirnerspoon. 
“J. R. STEVENS. 


‘“Joun D. Wasnineton.” 


2 


: } ° 5? . + ‘ ) ‘ 
Iso, the followime wftidavit of C.L. Potter: 


! 


“Before me, the undersigned authority, person- 
ally Calne cunicl appeared oe F Potter. (>?) of plaint- 
ffs attorneys Who, on oath, says that the plaimeitt 
Thornton, resides in Kansas City, Missouri, and ts 
hoot PLOW present til this term of court. have 
known ‘Iker Suge for some seven or eight vears: 

! he nia ae sire lisa o heen prominent stock lied 
| 1) this portion of ‘Texas nic the fredian Territory, 
and are known by most all stock men and business 
men in this part of North Texas: that ‘Iker’ Suee 
lists heen 11) anid about (rninesville, Texas, noovrent 
deal, he ane liis brother, iM. &f Suge, both heme 
unmarried miel. I. OF Sucve lias always heen the 
business man of the firm and attended to ther 
money affairs; J.D. Suge has, ever since | first 
knew him. heen veneralls ne commonly called and 
known as ‘[ker Suge: To never heard lim ealled 
‘Joel Suge until the filme of the motion by him in 
this cause: have heard some Tew brie't enll hha 
‘TIkard’ Suge, but have heard his intimate friends 
correct them and inform such parties that the name 
Wiis ‘lker ana liaot ‘Tkard. A rre gy Taanay cattle 


lie tl have their homes 11) snd about (rainesville, 
Texas. anil. nN fact. if has rathes by tt) the home of 
the enttle Pied. | have it ard Peysada\ of them speak 


of + 3 1). Suge, bunt hever heara cLrh\ of thier call 


him ‘J. D..’ but always ‘Tker? or ‘ikard? and even- 


erally ‘Iker. In conversation with him I have 


venerally ealled himittker? and T have talked with 


him frequently in) the last SIX Or sevell years, | 


know that ‘Iker Stee is the partner of kb. © 


' 
j ui 
| 

if 
st 


” 
2 


Suge, anda member of the firm of K. U. Suge W 


Bro., and is the same party served in Wyoming. I 
have seen him since the service and talked with him 
about it. [have seen his signature several times 
ana always thouelht it to he = 1). Instead of OB 
>). from the manner in which he made the first 
letter, sania might have heen also influenced re such 
abehef by reason of the fact that I knew he was 
called ‘Iker’ | know that Suge & Bro. have 
property in Donley County, Texas, from what they 
have told me. The judement in this case has been 
abstracted and recorded in that county and execu- 
tion issued in the case. LT have talked several times 
to Kk. C. Suge in regard to it, and once to ‘ker.’ 
Never heard of a want of authority to sign the 
note until after [refused to cancel the judgment 
lien on the land. | have heard both Shee Bro. 
anal Sacra Sii\ that they were partners anal owned 
the lane sie cattle i Donley County, and that 
Sacra mu sold the sirtmne to Sugg since the maturity 
of the note sued on in this case. 

“The judgment in this case was taken on the 
revulal enll of the ‘tppearance docket like other 
default judgements: he fraud Wiis comroitted in re- 
evard to the same. told defendants about it long 


before the execution issued anal Me objection Wis 


made to it. 


| Signed | “(. L. PoTTEer.” 


Also it COP of the note sued on and of the 
certificate of the Hotary protesting the Sane. Also 
the following afttidavit of M. W. St. Clair: 


slit nile aca 


_ ee oe Clair. hemo duly sworn. on bits 


. . ; + 
} 4nd . ee. _ ab ' 
P ° : . : sae 7 ety . . 0 
Oath. S245) ar il he th} f Lsill | ‘Pi ‘ i I; ‘ if " Ddctliiin 
, \I; Pe ay ee, ee 
(>) Kctusns ITV. AAISSOUPI., THAT De DAs CAUPCIULIVY CA: 
° ] ’ . oo ' ] ; ’ ° ’ 
‘ ’ ' ’ | ’ e% ! iy I ’ 
amined thie hooks CoE sahil feabtiAR. GNC Tye (}0Cs 
. | . ee 7 ; ] : } 5 ’ | ; 
Hot appear thererrom that sare wank ever tind mm 
Reais = ) a ee. ; a 
ITS Possession, ut anv tle, a tote signed toy oe. VW 
. 
Sic) = fe. 4 Cloud and &. C. Sug 
cLCLTal, ¢ bisa i Lc ll PC PTEtT Til ba. gS? °? 
+ | | if we ’ . 
HeILner Coes Tf lye] = ~ Pieen,. ‘ petal 
; 
1¢ : ‘ : ’ Dae ‘ —é ™f) | . 
lis PdCosse’ ss oll 21 pif? > wi rrie’d] r)\ a { a j ; Paoperest Ta 


' . . ae | } +] 1 
With) ssid \\ PSO, sacra aAhie ( lore. f NEED Gite bil. 


* 7 . | ~ 2 . 

In jiddoment herem, Herenpon said Suges hame 
' pe} : t he ' ae ¥ » — 

LPP res ht Fy POOPLOOWS, yr ( ; ‘e ps7 sc? @h Dre. And 


oath, states: Phist ile is the pute in the above 
rere — ' _ ee _— 
entitled catise, anal is also pine Sldiehit or the Pracers 
) ,* , ,* . . , p 
Bank of Kansas City, Missourt: that the note on 
aol TTTi Pre nt 3 +13 } ; 
Wilich the pULCPCPTEbe dy lli This cCalise Wis obtarhed Was 
. « , . . ' . 
not given mm renewal of a hote si@ned by J, \\. 
sera, "5 \\ : \\ bison, [sane ( loud nia i. Ui. Sieve 


‘ 


but was given by the defendants just as appears 
from the face of snd hole 

“Phat this plamietitt did not secure the judg: 
ment herein to cheat, swindle or defraud the peur 
nership of KE. C. Suge & Bro. or any person or per: 
SOLS Whomsoeve yg Athant Sus threat le ois lheot Cr\ 
Ing to sacrifice the property of said partnership, or 


prevert the application thereof to the preakc dae ship 
debts, 1f any, but that said judgement was obtained 


~v) 


Ca 


honestly, in rood faith. for the Purpose of collect- 
ine at just debt and for no other Purpose, 

That neither this ithant, nor the Traders 
Bank of Kansas City, Missouri, nor any person for 
them, or either of them, lets ever held or hac in his 
possession or their possession, or the possession of 
anv one of them, uny note stoned Ih kK. C. Suge 
alone, tovether with the above named other defend- 


_ 


ants. J. W. Sacra. | W. Wilson and Isaae Cloud. 


and the only notes this athant has seen. Upon W hich 


the name of i. ©, sugve 


appeared at all, together 
with said defendants, has appeared as follows: 
‘hE. C. Suge & Bro. and in no other way whatso- 
ever. And further athant saith not. 

Signed “Jas. 1. LHORNTON. 


Also the following athdavit of W. O. Davis: 


“| W. O. Davis, on oath, SAV: That I have 
been acquainted with the defendant, J. D. Suge 
for about epelit or tel years, senna during that time [ 
have seen him Pred ui ntly, and have been his attor- 
hey, hed as such have written contracts and agrTree- 
ments for him and have seen him sien his name. In 
speaking to or of him, [ have always called hin. 
‘Tkard. nid have frequently Seen him i) COT PMD 
with his friends sn acquaintances snicl they acl - 
dressed him iis ‘Tkard. have lhe recollection of 
ever hearing linn called ‘lker i slening contracts 
ana papers he aAlw ays stoned liis Pegiime, according to 
the best of my recollection, ‘J. Do Suge. Several 
vears ago, Wiile [To was writing a contract for him, 


he explained to me that ‘[kard’ was not his real 


' — ‘ 
Piekdne, but merely a HICK MAMEe, sic that Iris heinie 


Wiis J. I). Sucve, 
' Sicned 1] “WO. Davis.” 


Also the following athidas it of a. IT. Grarnett: 


ad F  § Il. Grarnett, on onthe, SIV. That | have 
been well acquainted with the defendant, J.D. 
Suge, for at least three years, and during that time 
l have frequently seen him in company with Ins 
friends and acquaiitances, lalways spoke to and 
of Hin its ‘Tkard? Suge, sna lhis friends and ac. 
quaintances addressed him as ‘tkard Suge. | have 
lhe recel | etlon of =¢ Bow i hearing linn called ‘Ther. 


| Signed | “I. H. GARNETT. ” 


Upon the hearing of said petition or motion to 
set aside the judgement, at the same term of court, 


there Wilts rile the followlae orders or judements: 


“Now on this sin ‘ame to be heard the motion 
of the fendant, ‘Iker Sueel or JJ. 
vacate and set aside the judome lif Ih iT 
him and the co-partnership of E. C. Suge 
render | 1 thiis enuse on the oth Lary of Novem 
A. D. 1884: and also at the same time came on to 
be heard the motion of the plamitiff to correct said 
judgment and replying to said Suge’s motion to 
Vacate snc judgment ; anil the court, after hearing 
sald motions, is of the OpIM1ON that the law us for 
thie plaintiff, James TT. Thornton, and that ‘Iker 
Suge’ and J. D. Suge is one and the same person, 


and that said judgement should be amended and cor- 


a nt 
. 


f 


2% 
rected iis requested in plaintiff's motion for that 
| ur] Ose, 

“It is, therefore, ordered, adjudged and de- 
creed Ih the court. that sai! judgment beso amended 
and eorrected as to read after the words ‘k. C. Suge 
& Bro. a co-partnership composed of BE. C. Suge 
and ‘Tker’ or J. D. Suge—the said ‘Iker Suge’ and 
Z 1). Suge heine (lie ana the Same Person and 
that the clerk of this court insert the same in the 
original judgement herein. ‘Po all of which the 
said J.D. Suge in open court excepted.” 

“Now on this day came on to be heard the 
motion ane npplication of J. 1). Suge, filed in this 
court on the 4th day of December, 1885, to. set 
aside ane vacate that certain judgement rendered in 
the above entitled and numbered cause on the 6th 
lay of November, A. D. ISS: also came on to be 
heard the replication of plaintiff to sacl motion, at 
the same time. and the court, after hearing the said 
motion and plaintiffs replication thereto and the 
argument of the counsel, and being fully advised in 
the premises, there being no other evidence in favor 
of sid motion or 1 favor of the replication thereto, 
excep the affidavits attached to sal motion anc 
the athdavits attached to plaintiff's replication, it Is 
the opinion of the court that the law is for the 
plaintiff, 

“It is, therefore, considered yy the court that 
sald motion to vacate said judgment be and the 
site is hie rely overruled. To which ruling of the 
court the said J. D. Sugg and E. C. Suge & Bro. 
CXCE PTE 17 and in) Opel eourt gave notice of itll ap 
pes! ta the Supreme Court of the State of Texas.” 


~) 


At the tris of src petition (oy motion the de- 


fendant, Joel D. Sue. asked leave to tile an answer 


in words as follows: 


“Now comes the defendant, Joel D. Suge, 
called in plaintiffs petition, [ker Suge, and for 
himself ana <r prcercnne ship of I. i. Siero WV Bre. 
savs that the note sued on and described in plamet- 
iff s petition Is not the act and deed of this defend. 
ant or the said k.C.Sugved& Bro. andthat thisdefend- 
unit lid hot execute =i hote or authorize AnVone 
else to execute the same for lian. nia that sta 
partnership of i. i; Suc W Bro. did hot execute 
suid note or authorize anyone else to execute the 
snine for it, and that said note is net the note ane 
obligation of EE. C. Suge & Brow: and of this, this 
defendant and the sam EB. ©, Suge & Bro... pout 
themselves upon the country and pray that they be 


discharged with their costs.” 


())) December 45 ISS), the defendants. Zz. 1). 
Suge and bk. CC. Suee & Bro. tiled an assignment of 


mm 


errors In the district court as follows: 


Now COTES the ir fendants, a. [). Siu nid 


Kk. C. Suge & Bro. and assien errors as follows: 

“1. The eourt erred in overruling the motion 
of defendant. d. 1). Suce, to Vacate the judgement 
here. 


“2. The judgment is erroneous in not show- 


ne any disposition of the case as to def ndant, a. 


DD. Suee, otherwise called ‘Iker Suge. 


_—_—— — oe 


‘o. Though defendant, J. 1). Suge, Was a 


>t) 


party to this suit. there was no discontinuance as to 
him or any disposition of the case as to him in said 


judgment. 


4. The record shows that the court had no 
jurisdiction of defendant J. D. Sugg, 


aia ‘The pretended notice es el Lp Or defend- 
ant. J. D. Suge. was without authoritv and a nul- 
ity. 

“6. The court erred in permitting the judg- 


miei nerely ra) hye corrected. 


These assignments of error were filed with the 
clerk of the District Court of Cook County. Texas, 
puUrstianet Ta) the positive requirement of the follow- 


ier statute 7 Pexas: 


“Article 1037. AssigNuent or Errors. The 
“appellant (oy plarmtiff in error shall, i all CUSCS, 
“tile with the clerk of the court below an assie¢n- 
‘inent of errors, distinetly specifying the ground 
~ Epon which lhe relies, before he takes the tran 
‘script of the record from the clerk's office. A 
“copy of such assignment of errors shall be attached 
oO ana form a preart of the recora: all errors let 
“so clistinet]) specified shall he considered Ih the 
“supreme court or court of appeals, as waived.” 

The std defendants, d. I). Suge and K. U. 
Suge & Bro., appealed the case to the Supreme 
Court of Texas. 

On deciding the appeal, On Maas S, ISSS, the 
Supreme Court of Texas delivered the following 
opinion which Is certified is preert of the record in 


this cause: 


an 


“Suit by appellee on a promissory hete pay: 
able to lim. sroned Ih Zz \\. Sacra, od. Ww. Wilsen, 
[enn Cloud hid ae i‘, Sige & re. Selena. Wilson. 
Cloud and me, Oy Suge were residenis ot this state 
and each was regularly served with ettation. J.D. 


Who was a member of the partnership of FE. 


Sper 


’ 
_ 


(Suge & Bro.. resided in Wyoming, and process 


} * > , 4 ‘ al _ ‘ , 
Wiis taken for lim to by executed as provided hori 


Arts. 1250 to 

petition, and the 

Suey Wiis eatled hi > Suge, Th itution anda 
certified COT) of the ) titlonh were served Upon 
him on the 6th dav of Oetober, 1885. On Ne- 

} : - : ° ee . } : 

vempoer ., ISSo. none of the (dependants having 
answered, and before the return of the service Upon 
J.D. Suge, judement, by default, was rendered 
avainst Sacra. Wilson. Cloud and BE. C. Suee. indi- 
vidually, and against the partnership of kb. C. Suge 
& Bro., composed of E. C. Sugg and ‘J. D.. Suge,’ 


but ne order was made nor judgment entered as te 


The " (oy J. 1). Suge LTA idually.” 


(i) December 5. TSS3. * i. LD). Suge! filec| il 
motion to vacate the judement so far ns it affected 
bin, and his madividual property, and so far as it 
affected the property of the partnershiy (>| I. + 
Suge & Bro. The grounds stated in the motion 
were: “That the note was not given for a partner: 
ship Hability of tis firm, but that the firm name 
was signed thereto, as surety for Sacra, and without 
authority, it being outside the scope of thy partner: 


ship. 


oO] 


That the judgement did hot dispose of the cise 
as to him. 

That his name Was not “Tker” or [. 1). Suge, 
but de. 1). Suge, sometimes called “Tkard Suge.” 

That the partnership of K.. . Sugy WX Bro. 


owned Property 


in the State of Texas and was 


—_—— 


largely indebted, and that the assets of the firm 
would be required to pay its debts. 

The motion was sworn to Ih) appellant, and KE. 
()) Suge made affidavit that he stoned the firm ame 
without authority, ane thiat the hote Wis vIVeL for 
Prien’ loaned Sern, all the other makers heme 
<ureties only, . 

Aflidavits of others were filed tothe effect that 
Sacra wis prinerpl anid other makers were SUPFC- 
ties, and that appellant’s name was J. D. Sugg, 
sometimes called “Ikard Sugg.” but never ealled 
“Iker Sugg 

In reply to this motion, appellee filed an answer 
asking thist judgement he corrected fis fo the hamMe 
of appellant, and alleging that appellant and Iker 
See were one and the sine person, who, with K. 
C. Suge, composed the partnership of E. C. Suge 
& Bro.: that bE. C. Suge & Bro. owned property in 
Texas, Wvoming and the, Indian Territory, of the 
value of about a million dollars, and that they were 
attempting ta (Ls pose of their property with intent 
to defraud their creditors: that plaimtiff had ob- 
tained a judgement lien against their real estate in 
Texas: that sald defendants frequently bet plaintiff 
nd liis couse | ana talked Te them about sta judg- 
ment and its payment, but never claimed that the 
firm name was signed to the note without authority 


ants from 


the Sillie 


Crm of E. ¢ sige A 
of tly petith ! ‘ i bie 
dered, anid they were | 
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knowing the want of 
, 

sigi said note: that at 
: 
sacra and Suge & 1} 


the property im Ds 
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ment of the judgment 
thisat the Trial e\ bor Whi 
used for the benedit o 


r the 
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suid note was unpaid. 
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rhereon, Athdavits of 


in support of the averments of the answer. 
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Was no reply to this answer. The court overruled 
the motion to Vacate ana set aside the judgement, 
and entered an order directing the clerk to correct 


the judgment as asked yy appellee, sous To vive 


~~ 
appellant's name correctly. 

The allegations of the motion to set aside the 

judement, if Ticot denied hor contested, were suth- 

t crent ta entitle appellant ta) have the judement 

vacated, provided there liacl heen ho want of lilli- 

vence upon his part in failing to Interpose the de- 

felses sel thy) iN liis motion, prior to the judement. 

The matertal allegations of the motion were denied 

by the answer of appellee, and, without objection, 

the court proceeded to determine the issues upon 

affidavits tiled Hy both parties, Appellant having 

o thus submitted to a trial of the issues in that way, 

he cannot now be heard to complain of the result. 

LTsvcl obyye etion bene i mace to anh incguiry SiivVe Thp yon 

the question of diligence, it would doubtless have 

been sustained, ane the court would have heared 

proof only on that question. It clearly appears 

that it COP N of they petition Wiis placed 1 the Pos: 

SOSSIOT of appellant iis early iis the loth of October 

before the judgment was rendered on the 6th of 

November, by which he was fully ndvised of the 

existence of the note and the character of the suit. 

Ile knew that lis parther would be served with 

- citation, and is presumed to have known that the 


law authorized judgment against his firm on suel 
service, it is alleged in the answer to the motion, 
and the allegation is supported by affidavit, that 
both members of the firm of E. C. Suge & Bro. 


conversed: with appellee and his counsel about the 
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) s not in) terms or lee! 
1] ; (* } : : 

: isn foo Til Clebenadants, Te ois 

, al } , 

nd this appeal could mot by 

O-respiene of tlhis misiie nicl 
io jurisdiction of lisp 
= : } 

Mitdliee oh Vo runtary sILt)- 
letion Phis he mieht have 
- . > 

Clise To The sult That AnNV ClT- 
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was the only judgement that 


’ 
ss 
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red, sna Wwe think it il Hrisal 


: 


’ . ! 
| Complete eoutre| of the 


rmoat which it was rendered. 


BS? it to he amended iis to 


— 


>| . ' + j 
tile’ Tae Of chp oped isene, sous to correctly deseribe 
, 
> 


» neailist which the judgement Wiis 


We find no error in. the record requiring re- 
\ Lae 7ThTh ale oft the Op Iien that the juduiment of 


rie court i vent should le affirmed. 
ACKER. 


Miaay 5. 1388s, 


“Report of Commission of Appeals examined, 
‘ pinion celery ots dane judement affirmed, 


“SrayTon,. Chief Justice.” 


| | ‘ " a 
And Tile sstly re'dile ( oun’ i>] Pexas thereupon 


4 4 . . “ 
entered thie POLowlhe judgment On} May Ss. Lsdss: 


‘This cause having been referred to the Com- 


penis for them examination, and said 


> 
mission of Ap] 
| 


commission having reported that there was no error 
no the judgment and that the same ought to be 
athrmed, and said report having been considered 
sie the Opinion mbopted, it is considered, adjudged 
and ordered that the judgment of the court below 
he in all things affirmed: that the appellee, James 
x Thornton. do have and recover of the appellants, 
J. W. Sacra, J. W. Wilson, Isaane Cloud, Joel D. 
Suge, and bE. C. Suge & Bro., (a firm composed of 
Kk. C. Suve and Iker, or J. D. Suge, the said ‘lker 
anid J. tm sieve rr ine one ana thre sine person ) 
and their sureties, F. M. Dougherty, L. G. Cairns 
and R. ». Rollins, the athount adjudged helow, to- 
cvether with at | Costs in this hehalf expended, nicl 
iston be certified below for observance. 


' 
this cle 
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The motion for rehearing was made in the said 
court, and denied on December 21, 188s, 

Afterwards, on January 9, 1ss0, the following 
petition for ow rit of Chror Wilts tiled 1 the Supreme 
Court of Texas hy srt Joe] |). Suge ane the preurt- 


hership of Ek. C. Suge & Bro.: 


“Tn the Supreme Court of Texas. 
“Jorn D. Stuaa, of a/., Appellants, 
ye. 
“James TP. Tirorn ron, .byppe/lee, 
*Tothe Honorable J. W. Stayton, Chief Justice of the 
Supreme Court of Texas. 

*Vour petitioners, Joel 1). Suge, i resident CItl- 
zen of the Territory of Wyoming, and E. C. Suge, 
a resident citizen of the State of Texas. and part: 
ners under the firm name of KE. C. Suge & Bro.. 
complaining of James TP) Thornton, a resident. citi- 
zen of the State of Missouri, respectfully allege that 
said Thornton, claiming to be a citizen of the State 
of Missouri, instituted in the District Court of 
Cooke County, Texas, an action against J. W. Saera, 
J. W. Wilson, Isaac Cloud and vour petitioners, all 
heme citizens of the State of Texas, except your 
petitioner, Joel D. Suge, who was a resident of the 
Territory of Wyoming, fo recover of them the Coll- 
tents of a promissory note for twenty-six thousand, 
nine hundred and sixty-four and 05-100 dollars, 
sreonedc| Ih srtd ( ‘loud, \\ sen. Sacra ana IK. é Suge 
& Bro. and seeking merely a personal judgement 
against the defendants. It was alleged in. the 


petition threat ssc hote Was executed I») srl parther- 


> Berd 


«hid 


ship of E. C. Suge & Bro., but it was not alleged 
that satel note Wiis executed aor pavable in Texas, or 
that sill partnership Wiis formed in Texas, or 
transacted business or possessed property therein. 


Your petitioner, Joel D. Sugg, was not served with 


citation 1) Texas, ana Lidl Lheot appear in sald CHUSe, 
but he was notified of the pendeney of said suit by 
notice served upon him in the Territory of Wyom- 
Ingunder article 1230 of the Revised Statutes of 
the State of Texas, Which provides that service 
tL vont defendant without the State of Texas Thiet he 
had by notice served upon them by any person 
competent to make oath of the fact) and authorizing 
personal judgments against such non-resident de- 
fendants upon such service, 

* Afterwards, on the 6th day of November, 
ISS... sila Jamies : 7 Thornton recovered in said 
Distriet Court for Cooke County, Texas, in’ said 
catise, a personal judgment by default against said 
Sacra, Wilson, Cloud and E. C. Suge & Bro.. for 
the fil] riba of snd hote, iIneludine interest, anid 
directing an execution to issue thereon to be satis- 
fied out of the inedliviclual property of Vour petit: 
ioner, Ek. C. Suge, and out of the partnership prop- 
article 1224 of the Revised Statutes of the State of 


Texas, which provides that in suits against partners, 


er>rty of ric K.. ss Suge X Bro.. iis required by 


the eltation may be served tpn one of the firm, 
ana such service will be sutiicient te authorize il 
judgment against the firm and against the partner 
actually served; the notice served upon your petit- 
ioner, Joel D. Sugg, in Wyoming, as aforesaid, not 
having been at the time of the rencdition of said 


Amend 


“The defendants, said J. W. Wilson, [saae 


: : : oie see ae ven 
Cloud and oJ. W. Saera. bene citizens of the St 


oa. 


of ‘Texas. ana bean Ing lhe defense to snd aetion. lt. 


fised suis fatled Ta jorn inh sala ap pes! from snd 
district court to said Supreme Court of Texas. and 
that said Wilson and Cloud. though requested in 
writing by vour petitioners .o join them in the pros: 
ecution of a writ of error from the said) judement 
of the Supreme Court of Texas to the Supreme 
Court of the Lonite | States, have refused to clo sO), 
and that since the denial of said motion for re-hear- 
ne on the 2ist of December, ISSS8. said Sacra has 
departed this life. leaving as his heirs his widew 
Mittie Sacra. senna “Ome infant children, Whose 
Hames are not known to vour petitioners, and tha 
there is no administration pron thes estate of said 
Sacra, and all of his heirs reside in the*Indian Ter- 
ritor bevond thi reneh of ett ervil process, 

“Wherefore your pr titioners, Joel D. Suee and 
the partnership of E. C. Suge & Bro.. seeking to an- 
nulsaid judgment, in-so far as it affectsthe partner- 
ship of ssid partnership, or atterpres to create a 
partnership habilitv, pray for a writ of error to the 
Supreme Court of the United States for the corree- 
thon anid re \ Ison of the hbeeta\ CTrors manifest 1 he 
record, and they pray for a citation in error as pro- 
vided I law, sunict sit\ t hist e # Potter, it resident 
of Cooke County, Texas, is the attorney of record 
of the ssid lames ‘¥ Thornton. 

“Davis & GARNETT, 


* \ttornevs for plamtiffs in) error. 


On said application, the Chief Justice made 


the followine ore moe hich Wiis enelorsed thereon: 


11) 


“GALVESTON, January 9, TSS!, 
“This application for a writ of error has been 
examined, and without assenting to all the = state- 
miehts therem minde tis To W heat ‘Vis decided, | allow 
the writ of error prayed for. 
“Joun W.Srayron, 
“Chief Justiceofthe Supreme Court of Texas.” 


On January 9, 1Ss9, J.D. Suge and Eb. © 
Suge & Bro., requested in writing, the following 
defendants in the judement rendered yy the Su- 
preme Court of Texas, and from which this writ of 
error is) prosecuted, namely, FP. M. Dougherty, KR. 
S. Rollins. L. G. Cairns, J. We. Wilson and Isaae 
Cloud, to join in the writ of error, and they all de 
clined to do so, 


The foregone is a full and complete statement 
of the recora, as We believe so far as HeCOSSUPY, for 
the full consideration of our motion to dismiss the 
writ of error or affirm the judgment of the court 


below : 


IN 


SUPREME COURT OF THE UNITED STATES. 


Sw. i? 


JIAMES TT. THORNTON, 
i Pen j fai Rerror. 
i" 
. 
JOFRL D. SUGG AND | ( StGG A 
BRO... 


POINTS AND AUTHORITIES. 

It is clear, from the record in this case, that in 
the court helow there Was hot draw in question 
the validity of the Texas statutes relative toa ser: 
Vice Upon a co-partnership or a service of a writ of 
-ummons on a non-resident outside of the state, as 
being repugnant te the Fourteenth Amendment ice 
the Constitution of the United States. [tis equally 
clear that the decision of the court below, in this 
case, did net turn upon the validity or invalidity of 
those statutes. The judgment, which was sought 
to be set aside, was rendered by default upon ser- 
vice upon one of the partners in the state. The 


judgment was only rendered against the resident 


12 


. } a 
partner, who Wiis served iT} the state, aha acallist 


a 


the co-partnership as sach. There was no judg: 


rien entered “erailist tive non-resident partner, who 


was served outside of the state. The fact of such 


Service ov 


. ‘* }* 7 
tarde of the state cic Pha] Lp pear until (rt) 
i 


hearing of motion to set aside this judgement, the 


| 


non-resident partner, Joel D. Sues. appeared at the 


i 


ferin at which the judgment by default was ren- 


dered, and moved to set aside the judgement so fat 
ad ae ° — .. . : + 
as it affected him and the co-partnership of Eb. ¢ 
' | 
Suge & Bro., on the ground: 
om ae eee 
lL. That the court had no jurisdtetion. 
7 ca 
» Phat tlre lola: stile | (oti. snic i a hieh the 


; , — 
juddement Wiis render |. Wilts sioied oD the parther- 


ee 


ship name by B.C. Suee. but without authority of 


— 


J.D. Suee. and therefore. not bindine on the peur 
] 


nership. lh other words, the motion attacked the 


. } ee... 
juddoment at tne term at W biel it Wiis re rade 1" | th}van 
. i 


jurisdictional and non-juriscdictional erounds, 


rer . . . ‘ ’ ; 7 
Phe District Court of Cooke County. Texas. 


in this case as express] found in the deetston of the 


Supreme Court of Texas, 1) this Crist heard sine de 
clded the questions of meritorious defense raised by 
the motion to set aside thre judgment Without ob. 
jection from either of the parties, and overruled 
the motion. 

The testimony was conflicting upon the ques. 
tron whether the slonine of the hote sued (oT) 1) the 
name of Ek. C. Suge & Bro. was an authorized part 


nership nct. 
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It is well settled by the authorities that where 
it party defendant Im a-suit appears at the term 
when judgment by default has been rendered 
serait lium. amd moves to set aside or Vacate the 
judgment on both jurisdictional and non-jurisdie- 
tional grounds, that he thereby appears to the 
action and is effectually bound by the decision upon 
upon his motion. The rule is well stated in /ur- 
dette vs. Corgan, 26 Kansas, 104, in an opinion pro- 


nounced I») Judge Brewer. wherein he says: 


“In the first place, we remark that this appear- 
“ance by a motion, though called special, was in 
“fact a general appearance, and by it this defendant 
“appeared sO) fear iis she could appear, The motion 
“challenged the judgement, not merely on jurisdic- 
“tional, hut aise Oli] on-jurisdictional erounds, ana 
“whenever such a motion is made the appearance 1s 
“oeneral, her matter \W list the parties Thety call if in 
“their motion, Such a general appearance to con- 
~ {CSE a judgement on account of irregularities will. 
‘if the grounds therefor are not sustained, conclude 
“the parties as to any further questioning as to the 
‘judgment. The party cannot come Into court, 
“challenge its proceedings on account of irregulart- 
“ties, and after being overruled, be heard to say 
“that he never was a party in court, or bound by 
“those: proceedings. If he was not in fact a party 
‘and had not been properly served, he can have the 
“proceedings a | aside (on) the eround of Want of 
‘Jurisdiction. But he must challenge the proceed. 


“INOS on that single cround 
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See to the same effect: 
(lohen vs. Trowhrida i er BRD. 
Kee vs. Trencoe, WS Ohio St. 565, 
(Jrantier va. TRosencrance. 27 Wis. 491. 
Alderson vs. White, 52 Wis, 309, 
Meivell vs. Nirkpatrich, 20 Was. 67%, 
Nvaw Valley Life Assn vs. Lemke, 1 Pace. Rep. 


’ ber. (Sup. Ct. Kinsns. ) 


This was the view taken in this eas by the 
Supreme Court of Texas. ! See the opiiion of that 
court herembefore set out. 

We specially eal] attention ic the assteniments 
of error made in the Supreme Court of Texas and 
hereinbefore set out. From these assignments 1 
appears that the only errors assigned, touching the 
jurisdiction when the Case Wis ly fore the Supreme 
Court of ‘Texas, avas that the “record shows that the 
COLL head he jurjsdiction of the defendant, § 1). 
Suge, and “the pretended notice served upon de- 
fencdsant. J. |). sucve, Was without authority anid it 
nullitv.” ‘There was no assignment of errors in 
the Supreme Court of Texas that the court had no 
jurisdiction of the co-partnership of E. C. Suge & 
Bro. Comparison hetwe (1) the asstonment of CrTrors 
in the Supreme Court of Texas, ana the specifica 
tion of errors made in this court, shows how clearly 
assignments raising a federal question are made in 
this court, but were not made in the eourt below. 
The court below expressly held that the judgment 


In question Was not a judgement against Joel D- 


_ 


Suge mdi idually, and was not intended to be such. 


b> 


Upon the proposition that the record in the 
court below must show that there was drawn in 
question the validity of the statutes of Texas on 
the erounds that they were repugnant to the Con 
stitution of the United States, and that such ques- 
tion was decided in favor of the validity of the 
state statutes, Wwe cite the following cases decided 


by this court: 
(‘rorwell vs. Peandall, 10 Peters, 368. 
Armastronad Ve. Treasure r. lb Peters, Ys]. 
Lawler vs. Walker. 14 Howard, 149%. 
Maxirell vs. Newhold, 1&3 Wallace, 511. 
Menenger vrs. Mason, 10 Wallawe, 507. 
flout vs. Sheldon, 1 Black, 518. 
Spies vs. IMlinois, 123 U.S. 131, 181. 


Baldiin vs. Kansas, 129 U.S. 52-57. 


And pon the prong that if Is not competent ta 
first raise the question in the writ of error, or in 
the specifications oor assignment of error in this 
court, Wwe submit the siilne Is sO) firmly settled as to 
need no citation of authorities in Support thereof. 

From the evidence in the district court, it quite 
clearly appears that there Was i conflict of testl- 
mony upon the question whether the signature of 
EK. C. Suge & Bro. to the note sued upon, and upon 
which the original judgment in the court below 
Wiis rendered, Wis a partnership Act such as to bind 
the partnership, though we submit the weight of 
the testimony seems strongly in favor of the prop- 


osition that such signature was an authorized act. 


i * 


. 


ee Te a ee 


Wer. Re 
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The question was one of fact solely for the courts 
helow, anid Calihet he reviewed here. 

We respectfully submit that the writ of error 
should) be dismissed, or the judgement below af. 
firmed, 

WILLIAM WARNER, 
O. H. DEAN, 
JAMES TLAGERMAN, 


Allorine ys for Defendant in Error. 
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No. 


SUPREME COURT OF THE UNITED STATES, 


OcTOBER TERM, 1889 


J. D. SUGG, ET ALS., 


PLAINTIFFS IN ERROR, 
VS. 


JAMES T. THORNTON, DEFENDANT 1N ERROR. 


ERROR FROM THE SUPREME COURT OF TEXAS. 


BRIEF FOR PLAINTIFFS IN ERROR. 


SAWNIE ROBERTSON, 


W. O. Davis, 
Attorneys for plaintiffs in error. 


—— — 
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J, D. SUGG, ET ALs., 
No. vs. 
JAMES T. THORNTON. 


I. 


On the 6th day of October 1885, James T. Thornton, a citizen of 
Missouri, brought suit in the district court of Cooke county, Texas, 
against J. “W. Sacra, J. W. Wilson, Isaac Cloud, E. C. Sugg and J. D. 
Sugg, all of whom were citizens of Texas, except J. D. Sugg who was a 
citizen of Wyoming Territory. J. D. Sugg and E. ©. Sugg were partners 
under the name of E. C. Sugg & Bro., and by this suit the platntiff sought 
to recover of the defendants the contents of a promissory note for §26,- 
964.05, signed by said Sacra, Wilson, Cloud and E. C, Sugg & Bro., as 
makers. Citation was personally served upon all of the . defendants in 
Texas, except J. D. Sugg, who was served in Wyoming Territory with 
notice of the suit ina manner prescribed by the statutes of Texas. 

On the 6th day of November 1885, after the notice was served upon 
J. D Sugg, but before it was returned into court, the plaintiff, Thornton, 
recovered judgment by default against J. W. Sacra, J. W. 
Wilson, Isaac Cloud and_ the partnership of E. C. Sugg & 
Bro. and under the statutes of Texas, the judgment can be collected 
out of the individual property of all of the defendants except J. D. Sugg, 
and out of the partnership property of E. C. Sugg & Bro. 


Before the adjournment of the court for the term, J. D. Sugg, seek- 
ing to have said judgment vacated in so far as it attempted to establish a 
debt against the partnership of E. C. Sugg & Bro., or to affect the property 
of said firm, moved that the same be set aside because said note was not 
in fact the partnership debt of E. C. Sugg & Bro., and because being a 
citizen of Wyoming, and not having been first served with process in 
Texas, the district court ot Cooke county was without jurisdiction or pow- 
er to rnder a judgment establishing said note to be a partnership debt, 
and authorizing the seizure and sale of the. property of said firm. The 
motion was denied by the court and J. D. Sugg and E. C. Sugg & Bro. 
appealed to the supreme court of Texas, where, on the 8th day of May 
1888, the judgment of the lower court was affirmed, and afterwards on the 


21st day of December 1888, the supreme court of Texas overruled 
the motion of the appellants for a rehearing, and said judgement became 
final. 


From this judgment J. D. Sugg, E. C. Sugg and E. C. Sugg & Bro. 
have prosecuted a writ of error to this court. The other defendants were 
requested and notified to join in the petition for a writ of error but de- 
clined. 

The questions involved are’ these: 

1. When one of two partners is served with citation in Texas, and 
the other, who is a citizen of another state, is not served, has the courts of 
Texas the jurisdiction or power to render a judgment which establishes 
the claim as a partnership debt, and under which the property of the part- 
nership may be seized and sold? It was claimed in the district court of 
Texas, and in the supreme court that the statutes of Texas authorizing 
such judgment is repugnant to the fourteenth amendment to the constitu- 
tion of the United States prohibiting any state from depriving any person 
of property without due process of law, and the validity of said statute 
was not only affirmed in the courts of Texas, but is necessarily affirmed 
in the judgment now sought to be revised. 


2. The effect of notice of the pendency of the suit, served upon J. 
D. Sugg in Wyoming, it having been held by the district court and by the 
supreme court of Texas that said notice estopped him, because he must 
have known that E. C. Sugg, his partner, would be personally served in 
Texas and he was presumed to know that the laws of Texas authorized a 
judgment against the firm upon service upon one partner only. 

The questions were raised in the courts of Texas by motion to vacate 
the judgment, and by assignments of error upon the appeal to the su- 
preme court of Texas, and are discussed in the written opinion of the 
supreme court of Texas, and are raised in this court by specifications of 
error based upon the record. 


GF 
_ The specifications or assignments of error are as follows: 


“First: J. D. Sugg and E. D. Sugg, being partners under the name 
of E. C. Sugg & Bro., and J. D. Sugg, being a citizen of Wyoming, and 
not having been personally served with citation in the state of Texas, and 
not having entered an appearance, the service of citation upon E. C. 
Sugg alone in Texas will not, under the fourteenth amendment to the 
constitution of the United States, support a personal judgment against the 
partnership under which its property may be seized and sold.” ; 

“Second: Article 1224 of the Revised Statutes of Texas, providing 
that in suits against partners, service upon one partner will authorize a 
judgment against the firm is repugnant to the fourteenth amendment to the 


constitution of the United States, when it is sought, as in this Case, to sus- 
tain thereunder a personal judgment against a firm, composed of a citizen 
of Texas, and a citizen of another state, upon a cotttract not executed in 
Texas, or to be performed therein, and When the firm is not shown to 
have property or to have transacted business in Texas, and when only the 
resident partner has been served with citation.” 

“Third: Article 1230 ofthe Revised Statutes of Texas, providing 
that service upon defendants without the state of Texas may be had by 
notice served upon them by any person competent to make affidavit and 
authorizing personal. judgments against such non resident defendants, 
under which th*s judgement is sought to be sustained, is repugnant to the 
fourteenth amendment of the constitution of the United States, and does 
not authorize any judgment affecting the partnership property of J. D. 
Sugg, not brought within the custody of the court by attachment or 
otherwise.” 

“Fourth: The judgment, in so far as it affects the partnership prop- 
erty of E. C. Sugg and Brother or J. D. Sugg’s interest therein is a per- 
sonal judgment upon substituted service affecting the property of a citizen 
of Wyoming, and is not due process of law, as ‘contemplated by the four- 
teenth amendment to the constitution of the United States.” 

“Fifth: The pretense in the opimon of the court that J. D. Sugg, by 
agreement submitted the question of partnership debt or not to the dis- 
trict court of ooke county, upon ex parte afhdavit is not supported by 
the record, and was a devise and pretense to avoid a direct decision of 
the validity or invalidity of the -tatute of Texas authorizing a judgment 
against citizens of other states upon substituted service pei ected beyond 
the limits of Texas.” 

“sixth: The judgment is not due process of law under the four- 
teenth amendment to the constitution of the United States because J. D. 
Sugg, the non resident partner, was not served with citation in Texas, but 
was denied the opportunity of showing that the clam sued om was net in 
fact the debt of E.C. Sugg & Bro.” 


The petition or motion to vacate the judgment was filed December 
the sth r885, was sworn to by J. D. Sugg and that portion of it relating to 
to the question at issue in this court is as follows: 


“That at the time of the institution of this suit, this petitioner, ( J. 
D. Sugg) was a citizen and resident of said territory of Wyoming, and is 
now and has ever since been such citizen and resident, and that at the 
time of the institution of said suit the plaintiff, James T. Thornton was a 
citizen and resident of the state of Missouri, and has ever since been such 
citizen and resident, and that the Traders Bank mentioned in the note 
sued on as its place of payment is and has ever been situated in Kansas 


City in said state of Missouri, and that the district court of Cooke county, 
Texas, 1s wholly without jurisdiction to render any personal judgment upon 
said note under which the property of this petitioner owned in his own 
right and in connection with others can be seized or taken. That the 
consideration for the note sued on was money lent by the plaintiff to the 
defendant J, W. Sacra, and that satd note was executed in renewal of a 
former note for said borrowed money; that said former note was signed by 
the defendants, J. W. Sacra, J. W. Wilson, Isaac Cloud and E. C. Sugg 
as makers, but the said J]. W. Sacra was the principal in said note, to 
whom said money was in fact lent, and the said Wilson, Cloud and Sugg 
were merely his sureties, all of which was well known to the plaintiff at 
the time of the execution and delivery of said note; and that after the ma- 
turity of said note, the note now sued on was executed in renewal of the 
same, and that said Sacra is the principal in the note sued on, and the 
other makers thereof merely his surities, all of which was well known to 
the plaintiff at the time of the execution and delivery of said note. That 
neither the note sued on, or any note for which it was- given in renewal is 
or ever was a partnership debt or liability of said E. C. Sugg & Bro., and 
that this petitioner did not execute the note sued on or authorize anyone 
else to sign or execute the same for him, or authorize anyone to sign the 
parthership name of E. C. Sugg & Bro. thereto, and _ that no one had the 
right or power to sign the partnership namo of E. C. Sugg & Bro. thereto, 
or to make the said partnership in any manner hable thereon. 


That this petitioner is advised and believes that said E. ('. Sugg 
signed the name of E. C. Sugg & Bro. to said note as the surety of said 
Sacra without intending to bind said partnership thereon or anyone but 
himself, but be that as it may, this petitioner in no manner authorized 
E. C. Sugg or any other person to sign said partnership name to said note 
and never in any manner ratified or confirmed the execution of said note 
as aforesaid, and that said note was not executed in the partnership busi- 
ness of E. C. Sugg & Bro., or within the scope of said business. That 
said E. C. Sugg & Bro. was a partnership engaged in the business of the 
purchase, sale and raising of cattle and inno other business, and that the 
execution of notes as security for others was wholly without the scope of 
said business and neither partner has or ever did have the right or power 
to use the firm name as security for others, and this petitioner was never 
consulted in reference to the execution of the note sued on, and did not in 
fact know that the same was executed until long after the maturity of the 


same, and said note is not and has never been a debt of the said partner- 


ship of E. C. Sugg & Bro., but is the individual debt of said Sacra and was 
never in any manner assumed by said partnership. 

That this petitioner did-not have any notice of this suit, and that if 
even a citizen of Missouri could maintain a personal action in the courts 
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of Texas against a citizen of Wyoming upon a note payable in Missouri, 
which is not admitted, but demied, the pretended notice in this case is 
wholly void and of no effect because the same was issued without authori- 
ty of law and without any affidavit of the non residence of this petitioner 
being made or filed in said cause, and the pretended return thereon is 
wholly insufficient because it is not shown where said pretended service 
was made upon this petitioner, and that at the time of the rendition of said 
pretended judgment this defendant was in the said territory of Wyoming, 
and did not know of the rendition of said pretended judgment until he 
reached Texas on the 3oth day of December, 1885. 

That said partnership of E. C. Sugg & Bro. own cattle and other 
personal property in the state of Texas in which this petitioner’ and the 
said E. ©. Sugg are jointly interested, but the said partnership is largely 
in debt, and all of said partnership property is necessary to pay said part- 
nership debts, and that at the time of the institution of this suit the plain- 
tiff well knew that said note was not a partnership debt of said E. C. 
Sugg & Bro.. but at most was merely the individual debt of said E. C. 
Sugg and that the partnership property of said E. C. Sugg & Bro. was 
necessary for the payment of its partnership debts, but that the plaintiff, 
designing and intending to cheat and defraud said partnership and to ob- 
tain satisfaction of the individual debt of E. C. Sugg out of the partner- 
ship property to the exclusion of partnership creditors did procure the 
rendition of said pretended judgment by default,.and if said judgment is 
permitted to stand the plaintiff wil sacnfice the property of said partner- 
ship, and prevent the application of said partnership property to the pay- 
ment of partnership debts. 

The assignment of error on the appeal to the supreme court of Texas 
were to the action of the court m overruling the motion to vacate the 
judgment, and in giving validity to the pretended notice served upon J. 
D. Sugg, appellants « laiming that the notice was a nullity. 


Lil. 


Article 1224 of the Revised Statutes of Texas in force since March 
16th, 1345, provides: 

“In suits against partners, the citation may be served upon one of the 
firm, and such service shal! be sufficient to authorize a judgment against 
the firm and against the partner actually served.” 

Article 1346, in force since February 5th, 1558, provides: 

“When the suit is against several partners jointly indebted upon con- 
tract, and the citation has been served upon some of such partners but 
not upon all, judgment may be rendered therein against such partnership 
and against the partners actually served, but no personal judgment or exe- 
cution shall be awarded against those not served.”’ 
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Article 1230 and 1231 provides that when the defendant is nota 
resident of Texas, he may be cited by notice served upon him without the 
state, by any person competent to make oath; and article 1234 says that 
when the defendant has been so served with notice, i:2 : hal! | ¢ 1sauired to 
appear and answer in the same manner and under the same penalties as 
if he had been personally served with citation in Texas. 

The opinion of the supreme court of Texas is brief and by no means 
clear, but it sufficiently appears that it was controlled by the following 
views : 

1. The service of citation upon E. C. Sugg, brought the partnership 
before the court and conferred upon it jurisdiction to render judgement 
against the firm, though J. D. Sugg, one of the partners, was a citizen of 
another state and had not been cited following; : 

Alexander vs. Stern; 41 Texas, 193, Railway vs. McCaughey, 
62 Texas, 272; Sanger vs. Overmier, 64 Texas, 57; Guimond vs. Nast, 


44 Texas, 114. : 
2. 'haton the motion ofthe uncited partner to vacate the judge- 


ment, the same should be treated as an ordinary application to set aside a 
default, and the motion should not only show a defense to the action but 
an excuse for not making it prior to the default. 

3. That, while the notice served upon J. D, Sugg in Wyoming, was 
under the rule in Pennoyer vs. Neff [but not under any doctrine previ- 
ously announced in Texas] illegal and void, yet as he must have known 
that his partner, E; C. Sugg, would be served in Texas, and was presumed 
to know that such service under the laws of Texas authorised a judgment 
against the firm, he failed to show an equitable excuse for not making his 
defense in time, as it was his duty under the circumstances to hasten to 
the district court of Cooke county, Texas, in advance of the return of the 
notice and make his defense before default. 

4. That, upon the hearing of the motion to vacate the judgment, 
J. D. Sugg submitted the question of partnership indebtedness or not, to 
the court upon ex parte affidavits, and is bound by the findings of the 
court thereon. Whether this conclusion, unsupported as it is by the 
record, was to reconcile the conscience of the court to an unprecedented 
harsh enforcement of an atrocious statute or to avoid a direct decision upon 
the Federa! question involved, we know not. If to avoid a decision upon 


the Federal question, it fails of its purpose. 
If the court was without jurisdiction to render the judgment, it fol- 


lows, as a matter of course, that it was equal'y without jurisdiction, 
whether the note was or was not a partnership debt, jurisdiction not being, 
dependent upon the question of debt or no debt, but upon the power of 
the court over the parties defendant. A void judgment was never made 
valid by an effort to vacate it. If the court was without jurisdiction to 
render it was equally without jurisdiction to validate. 
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The question as to the power of a court to render a judgment against 
a partnership, when service is had upon but one partner, was first before 
this court in D’Arcy vs. Ketchum, 11 Howard, 165. Under the statute 
of New York, similar to that of Texas, a judgment was rendered in New 
York in favor of Ketchum against the firm of Gossip & (o., composed of 
Gossip, a resident of ‘New York, and D’Arcy, a resident of Lonisiana, but 
upon service upon Gossip only. Ketchum then sued D’Arcy upon this 
judgment m the circuit court of the United States for the western district 
of Louisiana, relying upon the New York judgment as evidencing a joint 
liability of Gossip & (0. It was held that the judgment was void, and 
as against D’Arcy was not evidence of any indebtedness, joint or individu- 
al. This case has been followed by several decisions to the same effect. 

Public Works vs. Columbia College, 17 Wallace, 521. 

Mason vs. Elred, 6 Wallace, 239. 

Hall vs. Laning, 91 U. S., 160. 

In the note to Wood vs Watkinson, 17 Connecticut, reported in the 
44 Am. Decisions, 562. the grearter portions of the state dectsions upon 
the subject are discussed. 

Mr. Freeman, in his works on judgments, ‘section $74 says: “A 
judgment against two or more joint debtors on a citation served on but 
one, though authorized by the laws of the state, is not binding elsewhere 
upon any of te lefen dints who were not within the state and who did not 
appear in the action. Personal judgments thus rendered, have no opera- 
tion out of the limits of the state where rendered. Their effects are merely 
Out of the state they are nullities, not binding the non resident 
defendant nor establishing any claim against him.” 
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In some of the states like California, New Jersey and New York, 
havind joint debtor acts similar to the Texas statutes, the question has 
arisen whether they are not repugnant to the provision in their state con- 
stitution, that no person shall be deprived of property without due process 
of law. In California such statutes have been held repugnant to the con- 
stitution and void. 

Tay vs. Hawley, 39 Cal. 95. 

In New Jersey a joint debtor act had existed since colonial days, and 
in Harper vs. Brink, 24 N. J., 333, it was for the first urged that it was not 
due process of law to adjudge a claim a joint demand against two when only 
one had been cited. fhe objection could not be answered, and to give 
the act any effect, it was held that such judgment only made a prima facie 
case of joint liability. The uncited partner could always show that he was 
not liable. The right to a joint judgment depended upon the existence of 
a joint debt, and if there was in fact no joint debt the judgment was _ void. 
The New Jersey doctrine cannot be defended. There is a tradition that 
once upon a time a custom or law existed under which a person suspected 


. 


of crime was executed before trial, but after death his executor was given 

ample oportunity to vindicate hismemory. The New Jersey doctrine is 
fashioned after this law; it first sells the joint property and after sale, gives 
to the uncited partner an opportunity to show that the sale was illegal. 
Does a sale under such judgment pass the title? li not, it is an outrage 
upon the public who bid at the sale, and if it does it is an outrage upon 
the uncited alleged joint debtor. In New York, about the same conclu- 
sion was reached as in New Jersey. _ In fact the more recent statute in 
New York provides that as against the uncited defendant, the judgment 
sh ll only be prima facie evidence of a joint liability. ‘he courts in con- 
struing this statute have in effect held that such a judgement ts no evi- 
dence at all. 

Oakly vs. Aspinwall, 4 N. Y., 525. 

Where are we to look to ascertain what is meant by due process of 
law as the term is used in the federal constitution? Of course we are to 
look to the general or international law. We are to look to the decisions of 
enlightened courts, when reviewing judgments rendered in other jurisdic 
tions—to the English decisions giving effect to the judgments rendered in 
France and other nations—to the state decisions when reviewing the judg- 
ments of the sister states, to the federal declsions when reviewing the 
judgments of the several states, - to the Texas decisions when reviewing 
the judgments of the courts of Arkansas. We are not to look for the rule in 
the acts of state legislature s and the decrees of state judges when grasping 
at power beyond their reach, It was such acts that created the necessity 
for the fourteenth amendment to the federal constitution, which was in- 
tended to make a judgment void everywhere else void in Te as, and to 
render that which was valid in Texas valid in every other state and territo- 
ry. It was intended to enforce the golden rule, “do unto others as you 
would have them do unto you.” Judge Cooley in his work on constitu- 
tional limitations, page 352, Says: 

“Perhaps no definition 1s more often quoted than that given by Mr. 
Webster in the Dartmouth colle ge case: , ov the law of the land is most 
clearly intended the general law, a law which hears before it condemns; 
which proceeds upon inquiry, and renders judgments only after trial. The 
meaning is that every citizen shall hold his hfe, liberty, property and im- 
munities under the protection of the general rules which govern society: 
Everything which may pass under the form of enactment is not therefore 
to be considered the law of the land’ ‘The definition here given is apt 
and suitable as applied to judicial proceedings, which cannot be valid un- 
less they ‘proceed upon inquiry, and render judgment after tnal.’ It is 
entirely correct also, in assuming that a legislative enactment is not neces- 
sarily the law of the land. ‘The words by the ‘law of the land’ as used in 
the constitution, do not mean a statute passed for the purpose of working 
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to give effect to judgments of thischaracter when any right is claimed 


the wrong. That construction would render the restriction absolutely 
nugatory, and turn this part of the constitution into mere nonsense. The 
people would be made to say to the two houses: You shall be vested 
with the legislative power of the state, but no one shall be disfranchised or 
deprived of any of the rights or privileges of a citizen, unless you pass a 
statute for that purpose. __ [In other words, you shall not do the wrong 
unless you choose to do it.”’ 


Judgments in all respects like this have time and again been held by 
this court to be absolutely void. Every court in the Amrrican union or in 
the civilized world outside of Texas would hold it void except as evidencing 
the individual hability of E. C. Sugg, the partner cited. The supreme 
court of Texas would hold that a judgement like this rendered by any 
court except itself a nullity. This case furnishes a good illustration of 
the magnificent possibilities of laws hke this Texas statute for produc- 
ing oppression and wrong. Without notice, without citation, without trial 
the individual debt of one partner has been saddled upon the firm, part- 
nerthip creditors defrauded, and the innocent partner rendered bankrupt. 
We are told that this is due process of law. If" one of the makers or ex- 
pounders of statutes like this should find himself in the situation of J. D. 
Sugg, his property taken without an opportunity to be heard, he could not 
find in all the languages enough emphasis to express his disgust with “due 
process of law’’ as explained and enforced by ‘lexas courts, which speaks 
the word of promise to the ear but breaks it to the hope.” 


In many ofthe early cases and in the text books, we meet with ex- 
pressions that, while personal judgments against citizens of other states 
upon constructive service are void inall other jurisdictions they are valid 
in the jurisdiction where rendered. We find the same expression used 
in respect to judgments under the joint debtor acts of the several states. 
In Pennoyer vs. Neff, 95 U.S., 732, this court in reference to such ex- 
pressions says. 

“The language used can be justified only on the ground that there 
was no mode of directly reviewing such judgment or impeaching its valid- 
ity within the state where rendered; and that, therefore, it could be called 
in question only when its enforcement was elsewhere attempted. In later 
cases, this language is repeated with less frequency than formerly, it be- 
ginning to be considered, as it always ought to have been, that a judgment 
which can be treated in any state of this union as contrary to the first 
principles of justice, and as an absolute nullity, because rendered without 
any jurisdiction of the tribunal over the party, is not entitled to any re- 
spect in the state where rendered. 


Be that as it may, the courts of the United States are not required 
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under them. Whilst they are not foreign tribunals in their relations to the 
state courts, they are tribunals of a different sovereignty, exercising a dis- 
tinct and independent jurisdiction and are bound to give the judgments of 
the state courts only the same faith and credit which the courts of another 


state are bound to give them. 

Since the adoption of the fourteenth amendment to the federal con- 
stitution, the validity of such judgments may be directly questioned, and 
their enforcement in the state resisted, on the ground that proceedings in 
a court of justice to determine the personal rights and obligations of par- 
ties over whom that court has no juriseiction do not constitute due pro- 


cess of law.”’ 
There is no law in Texas framed in harmony with the intimation 


thrown out in Penowyer vs. Neff that a non resident entering into partner- 
ship in a state, or making contracts enforcable there, may be required to 
appoint an agent to receive service of process. But if there had been 
such law there is no allegation that this partnership was formed in Texas, 
transacted business there, or that the note was payable in Texas. There is 
nothing to distinguish the judgment in this case from the judgment in Hall 
vs Lanning; Public Works vs. Columbia college and D’Arcy vs. Ketchum. 

Can the judgment be sustained as a proceeding in rem? It has 


none of the incidents of a judgment inrem. No property has been 
brought before the court or attempted to be brought. If it has any va- 


lidity whatever, it 1s merely as a personal judgment, under which any 
firm property then owned or thereafter acquired could be seized and sold. 

If the supreme court of Texas can maintain a judgment like this 
where there is no partnership debt 1n fact, it could, according to the same 
reasoning, maintain a judgment against an alleged partnership where 
there was in fact no partnership. 

Was the supreme court of ‘texas justified in presuming as a matter 
of fact that J. D. Sugg knew that his partner, FE. C Sugg would be cited 
in "exas? And that he was presumed to know that under the laws of 
Texas such service authorized a judgment against the firm. If E. (. Sugg 
was a citizen of ‘Texas, he may be presumed to know the laws of Texas, or 
more correctly speaking, he is not allowed to excuse himself on account 
of ignorance of such laws. We don’t know how this presumed knowl- 
edge is to affeet J. D. Sugg unless there is a legal presumption that E. C. 
Sugg told J. D. Sugg what he knew constructively of Texas law. E. C. Sugg 
may be held to have constructive knowledge of the laws of Texas, which 
like constructive notice, Is what he does not know, but ought to know. 
There is no presumption that aman has communicated what he did not but 
should know. The court could not have meant that J. D. Sugg, a citizen of 
Wyoming, was presumed to know the laws of Texas, for even the courts 
of Wyoming do not judicially know the laws of Texas, but they must be 


proved as facts. | 
Lawson on Presumptive Ev., p. 5 and 14. 
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J. D. Sugg may be presumed to know the constitution of the United 
States, and he mighi be thus charged with presumptive notice that the 
courts of Texas had no jurisdiction to render a judgment against him 

Prior to October 1868, it had been uniformally held in Texas that 
the residence of either the plaintiff or the defendant within her boundaries, 


conferred npon her courts jurisdiction to render a personal judgment. In 
case the defendant was a non resident, he was cited by publication in a 
newspaper, and a personal judgment was rendered against him as in ordi- 
nary cases. In 1868, in Harrington vs. Williams, 31 Texas, 467, it was 
held that the court did not have jurisdiction to render a personal judg- 
ment against a non resident, but only jurisdiction over his property 
situated in Texas, to be exercised when the property, by attachment 
or otherwise, was brought into the custody of the court but not otherwise. 
Harrington vs. Wilhams being regarded as revolutionary, was overruled 
in 1876 in Wilson vs. Zeigler, 44 Texas 657. After the decision 
of Pennoyer v . Neff, no effort was made to conform the statutes 
or decisions to the rule --therein’ announced, but later 
in 1886, in’ Rice vs. Peteet, 66 Texas, 868, Pennoyer vs. 
Neff was held to be bad law, and the doctrine reaffirmed that Texas courts 
had jurisdiction to render personal judgments against citizens of other 
states. As might have been foreseen, the refusal of the state @ourts to re- 
Spect the authority ot the federal court in matters strictly federal, has been 
productive of infinite confusion, loss and hardship. While the property of 
non residents has been sold under personal judgments rendered tn the 
sfate courts, ¢ itizens of other states have recovered the Same property in 
the courts of the Duited States, Where such judgments are held to be ab- 
solutely void. the futility of these efforts to ignore the authority of Pen- 
noyer vs. Neft!, at last, in January 1889, in the case of Hockstadler vs 
“am, induced the supreme court of Texas reluctantly to regard it as au- 
thority. Atthe time of the decision in Hockstadler vs. am, numer- 
ous cases were pending in Texas, seeking personal judgments against non 
residents. In some of these, the non resident defendant, for the purpose 
of contesting the jurisdiction of the court over him, had appeared and 
pleaded to the jurisdietion of the court. In Apml 1889, in York vs. 
The State, the supreme court of Texas reached one of these cases, and held 
that any kind of an appearance in a case even for the purpose of plead- 
ing to the jurisdiction, conferred upon the court jurisdiction to try the 
case uponits merits. In Hockstadler vs. Sam, decided a few months 
before, the non resident defendant had not only appeared and pleaded to the 
jurisdiction of the court, but answered to the merits, subject to his juris- 
dictional plea. It was held that these acts did not constitute such ap- 
pearance as gave the court jurisdiction. _In a former case, Fiebleman vs. 
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Edmonds, 69 ‘Texas, 339, the court had refused to hold that an appearance 
to plead to the jurisdiction had the effect precisely contrary to that intend- 
ed, and conferred jurisdiction. Hockstadler vs. Sam, and York vs The 
State, have not been reported, but will appear in the sith or 12th South- 
western Reporter. The siatute says that the suing out of a writ of error 
or the taking of an appeal IS an appearance for the term next after the re- 
versal of the judgment. When the court decides, a motion to vacate to be 
an appearance from the beginning, curing all that was previously done, 
the system is complete—the trap to catch the non resident defendant faces 
all the points of the compass. It will be seen that the rule in Texas has been 
inchaos since 1868. The best lawyers have been perplexed by the un- 
certainty as to what the court would decide next. —_ This illustrates the in- 
justice of presuming that J. D. Sugg, a citizen of Wyoming, knew the laws 
of Texas. It shows also a hostility on the part of the bench of 
‘Texas to the rule of Pennoyer vs. Neff or a deep seated conviction that it 
is wrong, leading the mind unawares to diligently hunt for grounds, 
however flimsy or unsupported, upon which judgments against non resi- 
dents can be affirmed, throwing much hght upon the animus of that por- 
tion oft the Opinioh whi n we have now reached. 

In Texas, as elsewhere, an appheation to set aside a default, if made 
during the term, must show a good defense to the action and an excuse 
for not making !t intime. and must be supported by affidavit. If the ap- 
plication iS sSustaine d, the default 1s set aside. and the case Is tried the 
same as if no detault had been taken. To (ry the merits or demerits aft 
the alleged defense on the hearing of the motion uUpON eX }) ite affidavits. 
we submit is a practice never heard of before in Texas or elsewhere. Ser- 
vice upon one partnet in Lexas being re garde d as valid seTVICY upon the 
firm, the appli ation of the uncited partner to vacate the judg nent, is 
treated by the Texas courts as an ordinary motion to vacate the default. 
It would seem, however, that when the uncited partner Wasa resident of 
another state, common justice would excuse him from that strict diligence 
required of a resident of Texas who had been lawfully cited. The opinion 
is as follows: “The allegations of the motion to set aside the judgment 
if not denied or contested, were sufficient to entitle appellant to have the 
judgment vacated. provided that there had been no want of diligence upon 
his part in failing to interpose the defense set up in his motion prior to the 
judgment. The maternal allegations of the motion were denied by the an- 
swer of appellee, and, without obj ction, the court Prot eeded to try the 
issue upon affidavits filed by both parties. Appellant having thus submit- 
ted to the trial of the issues in that way, he can not now be heard to com? 
plain of the result. Had objection been made to any inquiry save upon 
the question of diligence, it would doubtless have been sustained, and the 
court would have heard proof on that question. It clearly appears that a 


i iene 


copy of the petition was placed in the possession of the appellant as early 
as the 16th day of October before the judgment was rendered on the 6th 
of November, by which he was fully advised of the existence of the note 
and the character of the suit. He knew that his partner would be served 
with citation, and is presumed to have known that the law authorized 
judgment against his firm on such service. Itis alleged in the answer to 
the motion and the allegation is supported by affidavit, that both members 
of the firm of E. C. Sugg & Bro. conversed with the appellee and his coun- 
sel about the judgment and its payment, and nothing was said by either 
of them in regard to want of authority in E. C. Sugg to sign the firm name 
to the note until the motion to vacate was filed. ‘lhe issues raised by the 
motion to set aside the judgment and the answer thereto, having been 
tried by the court below upon ex parte affidavits without objection, as the 
affidavits are conflicting, we think the judgment should not be disturbed.”’ 

We maintain that the above opinion is based upon a purely imagin- 
ary case, in order to evade the federal question involved. 

1. The statement that the parties submitted the trial of the allegations 
in the motion to the court upon ex parte affidavits, is not only unsupport- 
ed by the record but a practice previously unheard of. The record shows 
no agreement to that effect, and contains no recitation indicating such 
agreement. In Te as, where the note sued on, is alleged to have been 
executed by the defendant or by a tirm of which he is a member, its execu- 
tion is presumed, unless denied under oath by what is known as a plea of 
non est factum. The record shows the following bill of exceptions, taken 
at the time the motion was overruled. “Be it remembered that on this 
day came on to be heard the motion of the defendant, J. D. Sugg, to va- 
cate the judgment herein and thereupon said J. D. Sugg asked that said 
motion be granted and said judgment be set aside and that he be per- 
mitted to file the answer hereto attached, marked xxxx.,”’ which motion the 
court overruled and refused to set aside said judgment and permit said 
answer to be filed, to all of which the defendant excepts and tenders this, 
his bill of exception, and asks that the same be signed and certified and 
made a part of the record hereof which is accordingly done This 
December 23d, 1885. F. E. PINER, 

District Judge.” 

{he answer referred to was a duly verified plea of non est factum, de- 
nying that this note sued on was the act of the firm of E. C. Sugg & Bro. 
or executed by its authority. 

The judgment overruling the motion was rendered Dec. 23d, 188s, 
and is as follows: . 

Now, on this day came in to be heard the motion and application of 
]. D. Sugg, filed in this court on the sth day of December, A. D., 1885 to 
set aside and vacate that certain judgment rendered in the above entitled 
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and numbered causes on the 6th day of November, A. D., 1885: also came 
on to be heard the replication of plaintiff to said motion at the same 
time, and the court after hearing the said motion and piaintiff’s replication 
tehereto and the argument of counseland being fully advised in the pre- 
mises there being no other evidence in favor of said motion or in favor of 
the replication thereto except the affidavits attached to said motion and 
the affidavits attached to plaintiff’s replication. It is the. opinion of the 
court that the law is for the plaintiff; it is therefore considered by the 
court that said motion to vacate said judgment be and the same is hereby 
overruled to which ruling of the court the said J. D. Sugg and E. C. Sugg 
& Bro. excepted and in open court gave. notice of an appeal to the su- 


preme court of the state of Texas.” 
If the court will examine the answer of James T. Thornton to the 


motion referred to in the opinion, it will be seen that neither the answer 
nor any material part of it was supported by affidavit, as stated in the 
opinion. The answer ought to be preserved as a curiosity in pleading. It 
contains the remarkable statement that, if its allegations are not admitted, 
the pleader stands ready to prove them. Instinctively feeling that there 
would be a disposition to grab at straws, in order to affirm the judgment 
and to negative any possible presumption that any proof of these allega- 
tions was introduced, at our request, the judgment was made to recite 
that no evidence was introduced. Like the piea of the non resident to the 
jurisdiction, it seems to have had the effect opposite to that intended, and 
the supreme court seized upon the judgment as evidence of an agreement 
to try the case before the court upon ex parte affidavits. Does the record 
support the opinion? A non resident went into court, asking that a de- 
fault be set aside and that he be alowed to make a defense; but in some 
mysterious way,unknown to him or to the court or to his counsel and un- 
heard of in former practice, he was granted a trial upon ex parte affida- 
vits and the door shut in his ,face. “There are stranger things in heav- 


en and no earth, Horatio, than are dreampt of in your philosophy.” 
The statement in the opinion that the material allegations in the 


motion were denied by the answer of the appellee and supported by afh- 
davit, 1s not verified by the record. The motion was sworn to by J. D. 
Sugg, and supported by the affidavits of J. W. Sacra, Isaac .Cloud, J. W. 


Wilson and E. C. Sugg. as follows: 
“T, J. W. Sacra, one of the defendants in the above cause, on oath, 


say that I am the principal in the note sued on, and the other makers are 
merely my sureties, that the consideration for said note was money lent by 
plaintiff to me and used by me in my own business, and that the plaintiff 
knew at the time of the execution of said note that I was the principal 
therein, and that the other makers were my sureties, that said note is not a 
partnership debt of E. C. Sugg & Bro., and if J. D. Sugg, the other part- 
ner, ever authorized such signature I never knew or was informed of it.” 
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“We, Isaac Cloud and J. W. Wilson, twoof the defendants in the 
above cause, on oath, say that as stated in the annexed motion, the con- 
sideration of the note sued on, was money lent by the plaintiff to the de- 
fendant, J. W. Sacra, and that said Sacra is the principal in said note and 
the other makers thereof are merely his sureties and that said note is not 
and never was a debt or liability of the partnership of E. C. Sugg & Bro. 
and the said partnership name was signed to said note as surety for J. 3 
W. Sacra.” * 

“I, E. C. Sugg, one of the defendants in this cause, on oath, say “a 
that ti.e note sued on was given in renewal of a former note signed J. W. ee 
Sacra, J. W. Wilson, Isaac Cloud and E. C. Sugg, payable to the plaintiff 
and for money lent by plaintiff to said J. W. S cra, and the said Sacra was 
the principal in said note and the other makers, including myself, merely 


> his sureties and that the note sued on was given in renewal of said former ‘ 
note and for no other or different consideration; and at the time the note io 

sued on was signed E. (’. Sugg & Bro., it was presented to me by J. W. “ 
? ' Sacra, and as I was preparing to sign it, said Sacra remarked to me, 


“sign it E. C. Sugg & Bro,” and I did so, without thinking much of the 
matter, and wit out reflecting that the partnership name cou'd not be used 
in that way, but without any intention of injurmg or defrauding anyone. 
Said note is not a partnership debt of E. C. - ugg & Bro and never was, 
and said partnership name was signed to said note as security for said 
Sacra outside of the scope of said partnership business without the knowl- 
edge or consent of |. D. Sugg, the other partner.” 

The note, while payable to James T. Thornton, was the property of 
the traders Bank, of Kansas (ity, Mo., of which said Thornton was presi- ; 


dent, and M. W. Sinclair, cashier. 
The only affidavits attached to the answer of J. T. Thornton that can 


be c aimed in any way to contradict the affidavits supporting the motion ; 


are the affidavits of said Sinclair and Thornton, as follows: 
M. W. Sinclair, being duly sworn, says that he is cashier of the Traders 


Bank of Kansas City, Mo., that he has carefully examined the books of 


bh ) 
said bank and that it does not appear therefrom that said bank ever had 
in its possession a note signed by J. W. Sacra, J. W. Wilson, Isaac Cloud 
‘ and FE. C. Sugg, neither does it appear that said bank ever had in its pos- 


session a note signed by E. (°. Sugg together with said Sacra, Wilson and 
Cloud except the one in judgment herein, wherein said Suggs’ name ap- 
pears as fo lows: ‘E. C. Sugg & Bro,’”’ 

“James 17. Thornton, being duly sworn, says that he is the plaintiff in 
the above cause and is also president of the Traders Bank of Kansas City, 
Mo., that the note on which this judgment was obtained was not given in 
renewal of a note signed by |. W. Sacra, J. W. Wilson, Isaac Cloud and 
E. C. Sugg, but was given by the defendants herein, just as it appears 
from the face of said note, that neither this affiant nor the Traders Bank 


authorize the seizure and sale of his interest in the partnership property, it 
is certainly not due process of law; for ifso, it would be due process 
of law to give a_ promissory note’ the force and_ effect 
of an execution, under which the sheriff could, seize and sell 
any of the supposed debtor’s property. It may be contended that any 
other rule than that estabhshed in Texas would be very inconvenient. It 
is often inconvenient for a creditor to find property of his debtor out of 
which his demand may be satistied; but to obviate this, it would not do to 
allow one man’s property to be taken for another man’s debts. Nothing 
could be more inconvenient to the uncited partner or more unjust than to 
have the private debts of his co-partner wrongfully adjudged to be firm debts 
without opportunity to defend, and the business of the partnership ruined 
and partnership creditors defrauded—such however would be the results of 
this lexas statute, construed and enforced as the supreme court of Texas 
has attempted by the judgment which this court is asked to review. 

A pretended joint judgment against two, when citation has been serv-, 
ed upon but one, does not merge the original cause of action. D’Arcy 
vs. Ketchum, 11 Howard. ‘That which has not progressed beyond, 
or gone higher or sunk’ deeper than _ the _ starting point, 
the original cause of action, cannot with any propriety 
be, .called a judgment. The note, unless its execution be 
denied, is evidence of an_ indebtedness, while the pretended -judgment, 
though certified under the seal of the court, is not evidence of anything ex- 
cept that it was rendered. A judgment ts the authoritative decree of a 
court having jurisdiction of the subject matter and of the parties, estopping 
them and their privies, and closing the door against all inquiry into that 
which existed prior to its rendition. Under such judgment, the property 
of the parties may be seized and sold, for that is due process of law. Any- 
thing that falls short of this, is not due process of law. Of course, to 
seize _nd sell property to satisfy a promissory note, would not be in ac- 
cordance with the law of the land, and a pretended judgment that has not 
progressed beyond the note, and works no estoppel, cannot be of greater 
dignity than the note itself. If this anamalous decree possessed any of 
the attributes of a judgment, it would not only establish the claim as a 


debt against the partnership of E. C. Sugg & Bro., but the hability of each. 
partner; for the debt of the firm, as a matter of course, is the debt of each 
member of the firm. [fo attempt to adjudge a claim the debt of a firm 
but not the debt of each member,would be absurd. No court except the court 
rendering the same, has ever allowed a decree like this any of the attributes 


of a judgment, being but another illustration of the proverbial blindness of , 


the parent to the imperfections of its offspring. 
All of which is respectfully submitted. 
SAWNIE RoBi RTSON, 
W. O. Davis, 
Attorneys for plaintiffs in error. 


~- 


No.. 


én the Supreme Gourt of the United States. 


OcToBER TERM, 188o. 


J.D. SUGG ET ALS., Plaintiffs in Error, 


VERS US 


JAMES T. THORNTON. Defendant in Error 


ERROR FROM THE SUPREME COURT OF 
TEXAS. 


REPLY FOR PLAINTIFFS IN ERROR TO MOTION TO DISMISS 


or DEPENDANT IN ERROR, 


SAWNIE ROBERTSON. 
W. O. DAVIS, 


Attorneys for Plaintiffs in Error. 


fn the Supreme Gourt of the United States. 


OcToBER TERM, 1889. 


7) J. D. SUGG ET ALS., Plaintiffs in Error, 


VERSUS " 


. JAMES T. THORNTON, Defendant in Error. 


The plaintiffs in error have on file the number of printed briefs re- 
quited by the tules. In these the questions raised by the Motion to Dismiss 

are discussed, and in them all parts of the record bearing upon the ques- 
| tions involved, are copied. The Court is respectfully asked to consider 
said briefs as a part of the opposition of the defendant’s in error Motion 
to Dismiss. 

It seems to be seriously contended that the validity of Articles 12824 
and 1346 of the Revised Statutes of Texas, authorizing judgment against 
a partnership on service upon one partner, was not drawn in question in 
the State Court. It seems to us that the validity of these articles is neces- 
sarily drawn in question and affirmed by the judgment itself. The motion 
of the uncited partner to vacate the judgment, because, being a citizen of 
another state and not having been personally cited in Texas, the Court 
was without jurisdiction to render any personal judgment under which his 
property, owned in his own right anc ... connection with others, could be 
stized, necessarily drew in question the vaiidity of Articles 1224 and 1346 
under which the judgment was rendered. The motion was overruled. 
The denial of the motion necessarily affirmed the validity of Articles 1224 
and 1346; for it is not pretended that the judgment was authorized by 


anything except said articles. It seems to be supposed upon the part of 
the other side that, for a Federal question to be raised, there should be 
something in the pleading to the effect that the statutes were repugnant to 
the Fourteenth Amendment to the Constitution of the United States. 
Pleadings are for the ‘statement of facts, and not for the expression of a 
party’s opinion of the | 

demurrable for pleadings to be encumbered with long recitations of the 
law, verified by affidavit, for the edification of the Court, which judicially 
knows the law. ‘The question is fully discussed mm Murray vs. Charleston, 
96 U.S., where a Federal question was raised without the Constitution of 
the United States, or the laws passed pursuant thereto, being mentioned. 


aw of theland. It would not only be improper but 


The Supreme Court of Texas expressly affirmed the validity of Arti- 
cles 1224 and 1346. They say: “The ailegations of the motion to set 
aside the judgment, if not denied nor contested, were sufficient to entitle 
appellant to have the judgment vacated, provided there had been no want 
of diligence upon his part in failing to interpose his defenses.” Itis appa. 
rent from this that the Supreme Court of Texas sustained the validity of 
the statutes and the judgment rendered pursuant thereto and held that J. 
D. Sugg, the uncited partner, had the same rights and no more, than a 
defendant, who had been personally cited and failed to make answer, 
would have had under the circumstances. It is further stated in the opin- 
ion that the extra-territorial service upon J. D. Sugg, notified him of the 
pendency of the action, that he knew that his partner would be served in 
Texas and that he was presumed to know that, under the law, such ser- 
vice authorized a judgment against the firm. What law did the Supreme 
Court of ‘Texas have in its mind? Asa matter of course, Articles 1224 
and 1346 of the Revised Statutes, and the Court thereby clearly affirmed 
their validity, as had been previously done in various decisions. It was 
even held that the extra-territorial notice deprived J. D. Sugg of any equit- 
able or moral claim upon the Court to have the judgment vacated. 


It is further claimed that, on the motion to vacate, J. D. Sugg, the 
uncited partner, was granted a trial upon ex parte affidavits. Does judicial 
history furnish a precedent for any such trial? We say that this is a pre- 
text for evading the Federal question involved. We have discussed the 
matter fully in our Brief. In Texas, as elsewhere, when a motion is made 
during the term to vacate a default, it must show a meritorious defense 
and an excuse for not’making it prior to the default. If the motion is sus 
tained, the default is set aside and the case tried as if no default had been - 
taken. Dowell vs. Winters, 18 Tex., 796. Such a thing as trying the 
truth or falsity of the alledged meritorious defense upon the hearing of the 
motion, is unknown. If relief is sought against a default judgment after 
the adjournment of the term of Court at which it was rendered, it must be 


by an original proceeding and tried as any other suit, and, if successful, 
the judgment will not be vacated but enjoined. Overton vs. Blum, 50 
Tex., 423; Roller vs. Woolmdge, 46 Tex., 485; Taylor vs. Fore, 42 
Tex., 256. 


Rule 47, made by the Supreme Court of Texas for the government 
of the District Courts, says: “No agreement between parties or attorneys 
touching any suit pending, will be enforced unless it be in writing, signed 
and filed with the papers as a part of the record.” There is no agree. 
ment in the record to submit the question of partnership debt or not, to the 
Court upon ex parte affidavits. There is no recitation in the judgment 
that any such agreement was made; there is no finding in the judgment 
of any question of fact, and the law, not the facts, is found against the 
motion. There is a vague recitation .n the judgment that there was no 
evidence in favor of the motion or the replication thereto except the affida- 
vits attached to said motion and replication. It is this recital that is 
sought to be tortured into an agreement between the parties to submit the 
question of partnership debt or not, to the Court ypon ex parte affidavits. 
The supposed agreement would be this: If the debt was found to bea 
partnership debt, the motion should be overruled; but, if not a partnership 
debt, the judgment, as a matter of course, to be perpetually enjoined. 
This would be a remarkable agreement, such as sane men ,would not be — 
presumed to make and such as the Court should not find, if the record 
admits of any other construction. Non-residents seeking relief against 
illegal judgments ought not to be deprived of their rights upon any such 
shallow pretexts. J. D. Sugg had a right to attack the judgment, because 
the Court was without jurisdiction. He also, without waiving this mght, 
had the further right to show that the note sued on was not a_ partnership 
debt, and that, even under the laws of Texas as construed by Texas 
Courts, the judgment should be set aside. The finding of the lower Court 
and the decision of the Supreme Court of Texas, cannot be supported 
upon any such ground. We have shown in our Brief that the affidavits 
abundantly showed that the note was not a partnership debt and that the 
affidavits not only were not contradicted but were fortified by the affidavit 
of the defendant in error himself, who did not deny that the consideration 
for the note was money lent to J. W. Sacra and that the partnership name 
of E. C. Sugg & Bro. was signed to said note as security for said Sacra by 
E. C. Sugg. If there had been such an agreement as claimed, the Court, 
having regard for the evidence, would have been constrainec’ to find that 
the note was not a partnership debt and would have enjoined the judg- 
ment. The Supreme Court of Texas reviews judgments upon questions 
of fact as well as of law. Railway vs. Schmidt, 61 Tex., 282; Railway 
vs. Bracken, 59 Tex., 71. When the trial is by deposition or written evi- 


dence, so that no presumption can arise that the trial Court was influenced 
by the manner or appearance of the witnesses upon the stand, the Supreme 
Court of Texas attaches little, if any, weight to the finding of the trial 
Court, holding that, in such cases, they are in as good position to judge 
as the Court below. Thorn vs. Frazier, 60 Tex., 266. If the Supreme 
Court of Texas had seriously thought there had been an agreement to 
submit the question of partnership debt or not, to the Court upon ex parte 
affidavits, it would certainly have reversed the lower Court, and perpetual- 
ly enjoined the judgment. No one having any regard for human testi- 
mony, can read the record and have any doubt that the firm name was 
used as security for another without the consent of the uncited partner. 

It is insinuated in the Motion to Dismiss that the assignments of er- 
ror to the Supreme Court of Texas were not sufficiently definite. The 
Supreme Court of Texas did not question the sufficiency of the assign- 
ments of error. The opinion is not based upon any supposed defect or 
insufficiency in the assignments. While not so specific as they might have 
been, they were sufficient to raise the questions involved. In Texas, er- 
rors going to the foundation of the action or to the right of the Court to 
render the judgment, will be considered, though not assigned. Hardesty 
vs. Fleming, 57 Tex., 395; Dyer vs. Dement, 37 Tex., 431; Pendleton 
vs. Colville, 49 Tex., 467. 

If our theory is correct, the error was fundamental, going to the nght 
of the Court to render any judgment against J. D. Sugg or the partnership 
of E. C. Sugg & Bro., and would have been considered by the Supreme 
Court of Texas, even though not assigned. 

All of which is respectfully submitted. 

SAWNIE ROBERTSON, 
W. O. DAVIS, 
Attorneys for Plaintiffs in Error. 
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J. D. SUGG er av. vs. JAMES T. THORNTON. 
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It is claimed that the question of the repugnancey of arti- 
cles 1224 and 1346 of the Revised Statutes of Texas to'the 
Federal Constitution was not raised in the courts of Texas. 

It is an elementary rule that pleadings should state facts 
and not law, or even facts judicially known. In the petition to 
vacate the judgment the court was asked to set it aside so far 
as it affected J. D. Sugg or his property, individual or part- 
nership, because the court was without jurisdiction, the note 
sued on being payable in Missouri, the plaintiff a citizen of 
Missouri, and the petitioner a citizen of Wyoming. How 
much further could the petitioner have gone without violat- 
ing the elementary rule that pleadings must state facts and 
not law? Upon what principle can it be claimed that the 
petitioner did not raise for discussion and decision all law, 
State or national, constitutional or statutory, which author- 


ized or forbade the rendition of a judgment upon the facts 


inly sufficient to 
rict court; and, 
if SO, it foliows as a mat 
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Line assignment, ill was not only the right but the duty of the 
SUpre me court to pass upon the law which it was claimed 


supported tne wWaderment. It is true that the supreme 


court, in its opinion, studiously avoided all mention of 


the Constitution of the United States or articles 1224 
and 1346 of the Revised Statutes of Texas: but how 
could they aflirm the judgment without sustaining 
articles 1224 and Lodb and holding them not to be re- 
pugnant to the kederal Constitution ? We should look 
to this scope and eflect of the Judgment and not to what 


stion was involved 
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in the ease, Was called up for decision, and was in fact de- 
Chae cl. if the nyu read party Cah be deprived of il deeision 
here D\ the failure of the State court to mention the ques- 
tion in the opinion, the right conferred is not worth con- 


tending for. Often In the States’ supreme courts, and 


especially in Texas, judgments are affirmed upon oral opin- 
ion. Isa party thereby deprived of his right of review in 
this Court 7 The constitution of Texas, like that of Inost 
States, has, since 1856, contained the provision that no one 
should be deprived of property without due process of law. 
Notwithstanding this provision, the supreme court of Texas 
for more than fifty years, with but oné exception, sustained 
personal judgments against non-residents upon substituted 
service. It has in more than a dozen cases sustained a 


judgame hl against il partnership W hen but one me¢ minber of the 
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firm had been cited. It is not to be supposed that the Texas 
supreine court would place a construction Upon a provision 
in the Federal Constitution different from that which it had 
uniformly placed upon the same provision in the State con- 
stitution. The question was considered too well settled for 
debate or discussion. It Was ignored and the uncited part- 
ner was given the same rights as any other defendant who 
had suffered default after lawful notice, and no more. 

It is claimed that the assignments of error to the supreme 
court of Texas were too vague. The same point was 


made nn the supreme eourt of ‘Texas aud held untena- 


’ 


ble. Questions affecting the jurisdiction of the court are 
fundamental, and are not only raised without any assign- 
ment, but may be urged collaterally whens ver the judgment 
is sought to be used as evidence of any right. There were 
two distinct assigninents questioning the jurisdiction of the 
court to render any judgment atlecting the property-of J.D. 
Sugg, whether individual or partnership. The objection 
that the assignments were too vague is frivolous. It was not 
necessary to say anything about due process of law, for to 
take without the power and without the opportun ity to de- 
fend is to take without due process of law. It will be seen 
that the supreme court, in the opinion, admitted that as to 
J. D. Sugg it was without jurisdiction; yet this court, hav- 
ing no juris liction, rendered a judgment taking J. D. Sugg’s 
interest in the partnership property, all he possessed, and 
applying it to the individual debt of his copartner. If this 
is not an exercise of jurisdiction, under what name should it 
be known? If a court without jurisdiction can strip a man 
of all his property, with a little jurisdiction what is there 


beyond its power? 


It is claimed, however, that the: Federal question was 
waived because the petition to vacate the judgment raised 
not only a Federal question, but one not Federal, and the 
first did net override the last, but the last overruled the 
first. The question rests upon this shallow foundation: J. 
D. Sugg said to the court, “ You had no jurisdiction over 
me, and could not lawfully render any personal judgment 
against me under which my property, though but a part- 
nership interest, can be seized and sold, and therefore I ask 
that your judgment, in so far as it affects me or my 
interest in the partnership property, be set aside; and, 
in addition to this, I say that the note sued on is not 
the debt of my partnership, but the individual debt of my 
partner, and if you will set your judgment aside and 
allow me to app at I will submit to your jurisdiction 
and interpose my def nse. The point is now made that the 
motion was bad becdquse it was supported by merit as well 
as by law; that merit and law cannot go hand in hand, but 
the one overrides tlie other; so that no man .can receive 
both law and equity.}| What was there improper in the offer 


of J. D. Sugg to int¢rpose his defense, provided the judg- 


ment should be set nside so that he could do so? It was 
his legal right to have the judgment set aside, and, when set 
aside, it was his legal right to appear in the case, and his 
willingness so to doin no manner deprive him of any of 
his rights. The rule in Kansas relied upon to sustain the 
motion never did exist in Texas. In Texas a party may 
plead or assign and rely upon as many points or defenses 
as he deems proper. He can plead to the merits and to the 
jurisdiction at one and the same time. He may file as 


many inconsistent defenses as his faney or his interest may 


5 
suggest. One defense is never held to overrule or neutralize 
another. A person is not compelled to elect upon which of 
several defenses he will rely, but may rely upon them all. 
The Texas rule may be seen in the following cases: 


oe Fowler vs. Davenport, 21 Tex., 633. 
Smith vs. Sublett, 28 Tex., 163. 
Lemmons vs. Handly, 28 Tex., 219. 
Hurt vs. Blackburn, 20 Tex., 601. 
Hillebrant vs. Booth, 7 Tex., 499. 


Duncan vs. Majette, 25 Tex., 255. 


In the practice and decisions of Texas no support can be 
found for the doctrine contended for in the motion. To 
suppose that the Texas courts were controlled by any such 
doctrine is to deal in purest fiction. 


All of which is respectfully submitted, 


cs 


W. O. Davis, 
Attorney for Plaintiffs in Error. 
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a [The Seal of the U.S. Circuit Court, El Paso, Western Dist. Texas. ] 


In the Cireuit Court of the United States for the Western District 
of Texas, at El Paso, Texas. 


MALIN and Corvin, Plaintiffs, 
is. 


THE Paciric Express Co., Defendant. 


Transcript of record and proceedings made as required by writ of 
error filed herein, finished this 5th day of December, A. D. 1888, and 
forwarded to J. M. McCormick, Dallas, Tex., this 6th day of Decem- 
ber, A. D.1888. 

{The Seal of the U.S. Cireuit Court, El Paso, Western Dist. Texas. | 
W. E. TURNER, Clerk, 
By C. A. RICHARDSON, Deputy. 


] Matin and Corvin, Plaintiffs. ) 
vs. 
Tue Pacrric Express Co., Defendant. } 

From Mitchell county. 


Applied for by Ball and Burney on the Ist day of February, A. 
D. 1887, and delivered to Ball and Burney, att’ys for def’t, on the 
2nd day of April, A. D. 1887. 

[Seal of District Court, Mitchell Co. ] 
J. E. HOOPER, 
Clerk District Court, Mitchell County, Texas. 


2 THe STaTe OF TEXAS, } 
County of Mitchell. | 
Ata term of the district court begun and holden at Colorado, 
within and for the county of Mitchell, before the Hon. Wm. Ken- 
nedy, and ending on the 22nd day of January, A. D. 1887, the fol- 
lowing case came on for trial, to wit: 


Matin and Coivin 
vs. > No. 371. 
Paciric Express CoMPANY. 
Plaintiffs’ Original Petition. 

THe State or Texas, | 

Mitchell County. j 
In the District Court of Mitchell County. December Term, 1886. 
To the Honorable William Kennedy, judge of the 32nd judicial 

district of Texas, holding sessions in and for Mitchell county, 

Texas: 

The petition of Sam. Malin and George Colvin, partners doing 

1—1301 


2 THE PACIFIC EXPRESS CO. VS. MALIN & COLVIN, &¢. 


business under the firm name and style of Malin & Colvin, in Colo- 
rado, Mitchell county, Texas, plaintiffs, against The Pacifie Express 
Company, defendant, respectfully represents that plaintiffs are resi- 
dent citizensof Mitchell county, in the State of Texas, and that defenc- 
ant is a private corporation, duly incorporated, which has now and at 

and before the date of plaintiffs’ cause of action hereinafter set 
3 forth had an ageney and was then and is now transacting busi- 

ness in the town of Colorado, Mitchell county, Texas, and has 
now at said town a local representative, whose name is Miles Hanchett ; 
that plaintiffs’ cause of action, which is hereinafter set forth, arose 
in Mitchell county, in the State of Texas; that heretofore, to wit, on 
or about the 17th day of June, 1586, the said plaintiffs were the pro- 
prietors of and conducting and carrying on as their business and for 
profit and public convenience a livery stable in the town of Colorado, 
Mitchell county, Texas, in which stable plaintiffs owned and kept 
for use and hire sundry carriages, buggies, horses, buggy poles, buggy 
shafts, double and single harness, saddles, bridles, blankets, black- 
smiths’ tools, stable lamps, one cutting box, one safe, one desk, six 
office chairs, one office lamp, buggy and carriage whips, summer 
and winter lap robes, bed-room furniture and clothing, and large 
quantities of oats and hay and various and sundry other articles of 
personal property ; all which were necessary for and were used by 
said plaintiffs in and about their said business of carrying on and 
conducting a livery stable; that at the same time and place, to 

wit, the said town of Colorado, the said defendant was carry- 


4 ing on the business of an express company, and, among other 
things, was then and there engaged in delivering to the con- 


signees thereof by means of a delivery wagon and horse belonging 
to said defendant, which was driven by one Frank Rickard, who 
was then and there an agent and servant of the said defendant, 
various and sundry boxes, packages, and parcels of goods shipped 
by and through the Texas and Pacific Railway Company from the 
railroad station in Colorado to the places of business and houses of 
the said consignees. 

That on or about said 17th day of June, 1886, on which day the 
train of the Texas and Pacific railway, from which the said defend- 
ant received goods for delivery to the consignees thereof in Colorado, 
arrived in said Colorado late at night, to wit, about half past eleven 
o'clock at night, the said defendant, on its delivery wagon as afore- 
said and by its said agent, the driver aforesaid, received from the 
railroad cars at the station in Colorado sundry boxes, parcels, and 
packages and piled the same on its said delivery wagon to a great 
height; that the hour was then late and the said Frank Rickard, 
the driver of said delivery horse and wagon, who was then the agent 
and servant of the said defendant and was then and there and in 

all the acts and doings hereinbefore and hereinafter set forth 
5 acting in the execution of the business of the said defendant 
and within the scope of his employment, did not deliver the 
said boxes, parcels, and packages on the said wagon of the said de- 
fendant to their consignees, but drove said horse and wagon, to re- 
main for the night and until the next morning, into the said livery 
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stable of the said plaintiffs, in which stable the said defendant, by 
its said driver and agent, had for some time, to wit, for six months 
before, been boarding said horse and keeping said wagon at night 
time and when net employed in delivering goods as aforesaid ; that 
in said stable at said time and place a lamp was hanging, which 
lamp was entirely surrounded and covered by a glass enclosure, which 
said lamp was then and had been used by plaintiffs to light said 
stable at night for, to wit, six months or more previous to said time, 
which said lamp was in all respects safe and safely located, and the 
situation and location of said lamp and the height from the ground 
at which it was hung was well know- to the driver of the said horse 
and wagon. 

That the said driver of the said horse and wagon, acting as afore- 
said for and in the execution of the business and duty of the said 
defendant and within the scope of the employment and duty of him, 

the said driver and agent, so negligently, carelessly, and reck- 
6 lessly drove said horse and wagon into said stable with the 

said boxes and packages and parcels so carelessly, negligently, 
and recklessly loaded on said wagon that some of said packages, 
boxes, or parcels violently struck and turned over the said lamp so 
as aforesaid hanging in said stable, so that said lamp, being then 
lighted, was turned bottom upward and the glass ¢ase or enclosure sur- 
rounding the same knocked open and the flame from said lamp imme- 
diately communicated to the hay which was stored in the loft of the 
said livery stable, and the said stable and its contents consumed by fire, 
which fire these plaintiffs charge was caused alone by the negli- 
gence, carelessness, and recklessness of the said defendant, through 
its said agent, servant, and emplovee, the said Frank Rickard, the 
driver of said horse and wagon, and in reference to which these 
plaintiffs were and are entirely free from negligence in any degree. 

That by said fire so caused by the negligence, carelessness, and 
recklessness of the said defendant, through its said agent and em- 

plovee, these plaintiffs were greatiy damaged and the following prop- 
ae of the said plaintiffs, of the value hereinafter set forth, was totally 
destroyed, to wit: 


One carriage of the value of three hundred and fifty 


GOONS 3 oo nc cnnd cous cocnscuennseseueneee eee 

One carriage of the value of two hundred and fifty 
Pe NP eae 250 00 

7 Four pole buggies of the value of eight hundred 
ailtae bt oe chauwe ae een aan SOO 00 

One single buggy of the value of one hundred and fifty 
GORD oi eine ps etmeneocenens sane dee 150 00 
Three buggy poles of the value of thirty dollars..-.-. 30 00 
Two buggy shafts of the value of fifteen dollars.--...- 15 00 


Seven sets of double harness of the value of forty dol- 

lars p’r set, in all of the value of two hundred and 

C1eNty GOATS ..nn conn cons ssenssceneweseeneennn 280 00 
Ten sets of single harness of the value of twenty-five 

dollars p’r set, in all of the value of two hundred and 


DRY GOUATS 0.06 coe scccwe coc cesses: ebess cuned ses 250 00 
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Six saddles of the value of twenty-five dollars each, 

all of the value of one hundred and fifty dollars -.-- 150 00 
Blankets and bridles of the value of twenty-five dollars. 25 OV 
One set of blacksmith’s tools of the value of two hun- 

i 200 OO 
Two stable lamps of the value of twenty-five doll: ane 25 OO 
One cutting box of the value of thirty-five dollars___-- oo OV 
Three horses of the value of five hundred and fifty dol- 

ee 550 00 
One car-load of oats of the + ralue of three hundred and 

MERCY GOUIRIS on: 6:c cies inion attentional 360 VO 
Two car-loads of hay of the value of two hundred and 

seventy- five pO SR eee od se laa ek asl i id 27D OO 

One safe of the value of two hundred dollars.__- 200 OO 
8 One desk of the value of forty dollars..-.-.-.--- 40 OO 
Six oftice chairs of the value of nine dollars .-_- G9 O 

One office lamp of the value of six dollars....-.--.---- th OO 
‘Two dozen buggy whips of the value of _—— dol- 

Eee a ena s a i a 25 OO 
Six winter lap robes of the value of thirty dollars... -- 30 00 
12 summer lap robes of the value — fifteen dollars... a Lo OO 
Bed-room furniture, clothing, &c. (in a room in said 

stable occupied as a sleeping and living room by said 

plaintiffs), of the value of twelve hundred dollars ~~. — 1,200 00 
Plaintiff, further represent that by reason of said fire 

caused as aforesaid one horse in said stable was per- 

manently injured (though he was not killed) to the 

extent of a loss in his value of one hundred dollars— 100 00 
And that the books, papers, and accounts of these plain- 

tiffs against their customers were destroyed, so that 

pli alntifls have lost by reason of loss of evidence thereby 

the sum of six hundred dollars.........-.----_-_-- HO00 OO 
And so these plaintiffs say that by reason of said fire so 

caused,as hereinbefore set forth, by the said defendant 

these plaintiffs have been damaged in the sum of, to 

wit, five thousand nine hundred and seventy dollars. $5,970 00 
as actual damages. 
9 Wherefore the said plaintiffs bring this suit and pray that 


the said defendants may be summoned b y service of proper 
legal process upon its said local agent and representative (the said 
Texas, and 
after due proceedings herein had that the said plaintiffs may have 
judgment against the said defendant for the said sum of five thou- 
sand nine hundred and se venty dollars as damages and for all costs 


Miles Hanchett), in the town of ¢ ‘olorado, Mitchell county, 


of this suit, and for all such other and further relief as the 


plaintiffs may be entitled to in the premises, in law or equity. 
SEXTON & SMITH, 


All) ys for PV ff. 


is. 


said 
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Endorsed: No. 371. Malin and Colvin vs. The Pacific Express 
Company. Plaintiffs’ original petition. Filed Oct. 14th, 1886. J. 
EK. Hooper, C. D. C., M. Co., T. 


10 Citation. 


The State of Texas to the sheriff or any constable of Mitchell county, 

Greeting: 

You are hereby commanded to summon the Pacific Express Com- 
pany, through its local agent and representative at Colorado, Mitchell 
county, Texas, one Miles Hanchett, to be and appear before the hon- 
orable district court of Mitchell county, Texas, at the next regular 
term thereof to be holden at the court-house in Colorado on the 15th 
Monday after the first Monday in September, A. D. 1586, then and 
there to answer the plaintiffs’ petition filed in said court on the 14th 
day of October, A. D. 1886, wherein Malin and Colvin, a firm com- 
posed of Sam. Malin and George Colvin, are plaintiffs and The Pacific 
Express Company is defendant; file number of said suit being No. 
371. The nature of plaintiffs’ demand is as follows, to wit: Suit for 
the sum of $5,970.00 damages done these pl’tfs by the careless over- 
turning of a burning lamp in the livery stable of pl'ffs by one 
Frank Rickerd, an agent and servant of the d’f’t Co., whereby the 
suid stable «nd a large number of vehicles, stocky and various other 
articles of value was destroyed by fire on or about the 17th day of 
June, A. D. 1886; and you will deliver to said Miles Hanchett, local 
agent and representative at Colorado, Texas, for said defendant Co., 

in person, a true copy of this citation. 
l] Herein fail not, but have you then and there this writ with 
your endorsement thereon showing how you have executed 
the same. 

Attest J. E. Hooper, clerk of the district court of Mitchell county, 
Texas. 

Given under my hand & seal of said court, at office, in Colo- 
rado, this the 20th day of October, A. D. 1886. 

J. E. HOOPER, 
[SEAL. | Clerk District Court, Mitchell County, Texas. 


Sheriff's Return. 


Came to hand the 2Ist day of October, A. D. 1886, at 9 o'clock 
a. m. and executed the 21st day of October at 2 o'clock p. m., A. D. 
1886, by delivering to Miles Hanchett, in person, the local agent 
and representative of the defendant, The Pacific Express Company, 
at Colorado, Mitehell county, Texas, at the office of said company, In 
said town and county, a true copy of this writ. 

lees, serving one Copy, $1.50 

R. C. WARE, 
Sheriff Mitchell County, Texas. 

Endorsed: No. 371. Malin and Colvin vs. The Pacific Express 
Company. Citation. Issued October 20th, 1886. J. E. Hooper, 
district clerk. Filed the 21st day of October, 1886. J. E. Hooper, 
clerk, by C. B. Hooper, deputy. 
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l2 Original Answer. 
dn District Court, Mitchell County, Texas. Dec. Term, 1586. 


Main & CoLvIN ] 
Us. » No. 271. 
Tue Paciric Express Company. } 


Now comes the defendant in the above-entitled cause, and, appear- 
ing for the purpose of this plea only, says that before and at the 
time of the commencement of this suit and the pretended service of 
process herein the said defendant was and is now a corporation duly 
incorporated under the laws of the State of Nebraska, and had then 
and still has its domicile in said State, and was and is now a resi- 
dent thereof, and not of the State of Texas or any county thereof; 
that defendant has never been Incorporated under the laws of the 
State of Texas or of the United States; and defendant says it has 
never promised to pay the demand claimed in this suit in the State 
of ‘Texas. 

Wherefore defendant claims right to be sued in the courts of the 
State of its said domicile, to wit, in the State of Nebraska, and prays 
judgment whether this court will take further cognizance of this 
sult. 

LINDSEY ann McCORMICK anp 
BALL ann BURNEY, 
Attys for Df'dt. 


[, Joy H. Burney, as attorney for defendant, do solemnly swear 


that the foregoing plea is true in substance and in fact. 


JOY H. BURNEY. 


Sworn to and subscribed before me this 24th dav of December. 
A. D. 1886. 
[seat. ] R. L. BOREN.,. 
Notary Public. Mitchell County, Texas. 


13 And, appearing further for the purpose only of excepting 
to the pretended citation herein, defendant says the same is 
insufficient in this following and many other particulars to require 
it to answer at this term of this court, and moves to quash the same 
because it does not set forth nor state the nature of plaintiffs’ de- 
mand with sufficient certainty; that it is too general to apprise the 
defendant of the character of the demand and the material particu- 
lars of the claim against it; and of this it prays judgment of the 
court. 
LINDSEY axp McCORMICK anp 
BALL axp BURNEY, | 
Attys for Df'd't. 


And in the event the above plea and exception is overruled by 
the court, and in that event only, comes now the defendant and ex- 


ee ee as A 
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cepts to plaintiffs’ original petition herein, and says the same is in- 
sufficient in law to require it to answer thereto; and of this it prays 
the judgment of the court. 
BALL & BURNEY anp 
LINDSEY anp McCORMICK, 
Altys for Df’d't. 


And, for plea in this behalf, the defendant, by its att’ys, denies 
all and singular the allegations in plaintiffs’ petition; and of this it 
puts itself upon the country. | 

BALL ann BURNEY awnp 
LINDSEY & McCORMICK, 
Attys for Df'dt. 


Eudorsed: No, 271. Malin and Colvin vs. The Pacific Express 
Company. Original answer. Filed Dec. 24th, 1886. J. E. Hooper, 
C. D.C. Ball & Burney and Lindsey and McCormick, att’ys for D. 


14 Petition to Remove Cause. 
In the District Court of Mitchell County, State of Texas. 


MALIN and CoLvIN 
vs, , Na, 271. 
Tue Paciric Express Co. } 


Petition for the removal of suit to the circuit court of the United 
States for the western district of Texas, at El Paso. 


To the honorable district court of Mitchell county, Texds: 

Your petitioner, The Pacific Express Co., respectfully shows to 
this honorable court that it is the defendant in the above-entitled 
cause; that the matter and amount in dispute in said cause exceeds, 
exelusive of costs, the sum or value of five hundred dollars: that in 
said suit there is a controversy between citizens of different States, 
and that your petitioner was at the time of the commencement of 
this suit and still is a citizen of the State of Nebraska, it being a cor- 
poration created under and by the laws of said State, and that the 
said Malin & Colvin, a firm composed of Sam. Malvin and George 
Colvin, plaintiffs in said cause, were then and still are citizens of the 
State of Texas. 

And your petitioner further represents that this suit has not been 
tried, but is now pending for trial in the district court of the State 
of Texas for the county of Mitchell, and that your petitioner desires 
to remove the same into the circuit court of the United States for the 
western district of Texas, at El Paso, in pursuance of the act of 

Congress in that behalf provided; and your petitioner offers 
15 herewith a bond, with good and sufhcient surety, conditioned 

for its entering in said circuit court of tbe United States for 
the western district of Texas, at El Paso, on the first day of its next 
session, a copy of the record in this suit, and for paying all costs that 
may be awarded by said circuit court if said court shall hold that 
this suit was wrongfully or improperly removed thereto. 
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Your petitioner therefore prays this honorable court to proce ed 
no further herein, except to make the order of removal required by 
law, and Lo accept the said bond and surety and to cause the record 
herein to be removed into said circuit court of the United States in 
and for the western district of Texas, at kl Paso; and your petitioner 
will ever pray, ete. 

BALL anp BURNEY anp 
LINDSLEY axnp McCORMICK, 


Attorneys for etitioner. 


Kudorsed: No. 371. Malin and Colvin ws. The Pacifie lex pre SS 
Co. Petition to rernove cause. Filed this the 4th day of Jan’y, 1887. 
J. i. Hooper, clerk. Ball and Burney and Lindsley and MeCormick, 
attorneys for petitioner. 


16 Bond to Remove Cause. 


Know all men by these presents that the undersigned, The 
Pacific Express Company, as principal, and J. C. O'Conner and 
Philip Sanger, as sureties,are held and firmly bound unto Malin & 
Colvin in the penal sum of five hundred dollars; for the payment 
whereof, well and truly to be made unto the said Malin & Colvin, 
their heirs and —, we bind ourselves, our heirs, successors, and repre- 
sentatives, jointly and severally, firmly by these presents ; yet upon 
these conditions: The said The Pacitie Express Company having 
petitioned the district court of Mitchell county, State of Texas, for 
the removal of a certain cause therein pending, wherein Malin & 
Colvin are plaintiffs and The Pacific Express Company is defendant, 
to the circuit court of the United States in and for the western dis- 
trict of ‘Texas, at Ik] Paso: Now, if the said petitioner, The Pacitic 
Express Company, shall enter in the said circuit court of the United 
States, on the first day of its next session, a copy of the record in 
said suit and shall well and truly pay all cosis that mav be awarded 
by the said cireult court of the United States if said court shall hold 
that said suit was wrongfully or improperiy removed thereto, then 
this obligation to be void; otherwise in full force and virtue. 

Witness our hands this 21st day of December, 1886. 

THE PACIFIC EXPRESS COMPANY, 
By LINDSLEY & McCORMICK, its Alt’ys. 

J. C. OCONNER. 

PHILIP SANGER. 


17 STATE OF TEXAS, | 
County of Dallas. j 


|, Henry W. Jones, clerk of the district court in and for said 
county and State, do hereby certify that the above bond is good and 
solvent and would be approved by me if offered in a suit in this 
court. 
H. W. JONES, 
Clerk of the Dist. Court, Dallas County, Teras. 
[SEAL. | By J. H. STEWART, Deputy. 
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Endorsed: No. 371. Malin & Colvin vs. The Pacific Express Co. 
Bond to remove cause. Filed this the 4th day of Jan’y, 1887. J. 
FE. Hooper, clerk. Ball and Burney and Lindsley and McCormick, 
attorneys for petitioner. 


18 Order of Removal. Jan’y 6th, 1887. 


MALIN and COLVIN 
vs. No. 371. 
Tue Paciric Express Co. 


This cause coming on to be heard upon the petition of the defend- 
ant, The Pacific Express Company, to remove said cause to the cir- 
cuit court of the United States for the western district of Texas, at 
EK] Paso, for trial, and the court having seen, heard, and considered 
said petition and the bond filed by said defendant, The Pacific Ex- 
press Company, with J. C. O'Conner and Philip Sanger as sureties, 
the court is of the opinion that said petition is sufficient, and does 
hereby approve Said bond, and is satisfied that said sureties are solv- 
ent and that said bond is sufficient, and does hereby approve and 
accept said bond; it is therefore considered that this court proceed 
no further in this cause and that said cause be removed to the cir- 
cuit court of the United States for the western digtrict of Texas, at 
Ki] Paso, for trial in accordance with the statutes of the United States 
in such cases made and provided. 


1Y Pill of Costs. 


MALIN and CoLvIN 
v8. No. 371. 
Paciric Express CoMPpany. 


te” a Oe canst eoenuititniptilasintnttastanleasiiedieen 20 
Citatie® 6 CG0F ..ncncccncacconecoendpanmeneaneel 1 50 
mnt. SUDORISNED. «cnnoccccccccccescnnmenaseennee 30 
F SE BONNE, Bac. « connnnecncencedsniaeemnnminmin 75 
ADSTOUINEG DORE o.ncccececnces cst 1 50 
NOI so ccicics ceceisttiviniaits erties etree smi: be 1 50 
TOR GOI scree ccm esdichccdcnntsmnele eee 25 
Decweind WSR . .ccncosccnes cosenens eee sees 15 
6 15 
Transerit, 6500 WOUGR ccccns coccncscsdmntannen 9 00 
TE I I ooo seit ores comers een $15 15 
Sheriff's costs: 
I RS Se IN, eT OEE TS eT 1 od 
FEET De idincsrnbiiaisdionniwndtedaidaies 50 
2 00 
FONOE GO Biikccdiccinnncedconmsmeinniieias $17 15 


9—1301 
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THe STATE OF TEXAS, ] 
County of Mitchell, | 


[, J. k. Hooper, clerk of the district court in and for said county, 
do hereby certify that the above and foregoing is a true and correct 
transcript of all proceedings had in cause No. 371, Malin and 
Colvin vs. The Pacific Express Company ; also a true and correct 
bill of costs in said cause. 

Witness my hand and the seal of said court, at Colorado, this 
l4th day of February, A. D. 1887. 

[SEAL. ] J. E. HOOPER, 
District Clerk, Mitchell County, Teras. 


Endorsed: No. 27. Malin & Colvin, plaintiffs, vs. The Pacitic Ex- 
press Company, defendant. Filed Ap’l 4, 1887. W. Ek. Turner, 


clerk. 
20 Subpea na for Witness. 


Cireuit Court of the United States for the Western District of Texas, 
at El Paso, Holding Sessions. 


The President of the United States to the marshal of the western 
district of ‘Texas, Greeting 


You are hereby commanded to subpoena Chas. Gilbert, F. M. 
Hickerson, and Samuel Ross to be and appear before the circuit 
court of the United States for the western district of ‘Texas, hold- 
ing sessions at El Paso, Texas, to be holden at the city of El Paso 
on the first Monday of October next, A. D. 1857, then and there to 
testify on behalf of defendant in a certain cause therein wherein 
Malin and Colvin are plaintiffs and Pacific Express Company who 
is defendant, and in this the witness is not to fail under the penalty 
of two hundred and fifty dollars. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, and the seal of said cireuit 
court, at E] Paso, Texas, this 14th day of July, A. D. 1887. 

(SEAL. | W. E. TURNER, Clerk. 


kndorsed: No. 27. In the United States circuit court, western 
district of Texas, lhl Paso sessions. Malin and Colvin vs. .Pacifie 
Express Co. Subpcena to Chas. Gilbert et a/. Issued 14th day of July, 
A. D. 1887. W. E. Turner, clerk. Filed 26th July, A. D. 1SS7., 
W. E. Turner, clerk. 


Received this 14 day of July, A. D. 1887. Executed this 
21 24 day of July, A. D. 1887, by reading to each of the within- 
named witnesses this subpoena. 
JOHN 'T. RANKIN, 
U.S. Marshal, Western District of Texas, 
By W. H. VAN RIPER, Deputy. 


y 


> 
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Subpoena for Witness. 


Circuit Court of the United States for the Western District of Texas, 
at El Paso, Holding Sessions. 


The President of the United States to the marshal of the western 
district of Texas, Greeting : 


You are hereby commanded to subpeena G. Y. MeWilliams, of 
El Paso, to be and appear before tbe circuit court of the United 
States for the western district of Texas, holding sessions at El Paso, 
to be holden at the city of El Paso inslanter, then and there to tes- 
tifv in behalf of the defendant in a certain cause therein wherein 
Malin and Colvin are plaintiffs and Pacific Express Company is 
defendant, and in this the witness is not to fail under the penalty 
of two hundred and fifty dollars. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, and the seal of said circuit 
court, at El Paso, Texas, this 6 day of Oct., A. D. 1887. 

(SEAL. | W. E. TURNER, Clerk. 


[ Endorsed:] No. 27. In the United States circuit court, western 
district of Texas, El Paso sessions. Malin and Colvin vs. Pacific Ex- 
press Co, Subpcena to G. Y. MeWilliams. Issued 6 day of Oct., A. 
D. 1887. W. E. Turner, clerk. 


22 Received this 6 day of Oct., A. D. 1887; not executed this 
6 day — Oct., A. D. 1887; witness in New Mexico—Las 
Cruces. 
RANKIN, 


U.S. M., Western District of Texas, 
By WEST, Deputy. 


Filed 6 day of Oct., A. D. 1887. 
W. E. TURNER, Clerk. 


Subpa na for Witness. 


Circuit Court of the United States for the Western District of Texas, 
at El Paso, Holding Sessions. 


The President of the United States to the marshal of the western 
district of Texas, Greeting: 

You are hereby commanded to summon A. W. Dunn, C.C. Bland- 
ford, and George Gorbett to be and appear before the circuit court of 
the United States for the western district of Texas, holding sessions at 
El Paso, to be holden at the city of El Paso on the instanter day of 
Oct. next, A. D. 1887, then and there to testify in behalf of plaintiff- 
in a certain cause therein wherein Malin and Colvin are plaintiffs 
and Pacific Express Company is defendant, and in this the witness 
is not to fail under the penalty of two hundred and fifty dollars. 
Witness the Honorable Morrison R. Waite, Chief Justice of the 
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Supreme Court of the United States, and the seal of said circuit 
court, at El Paso, Texas, this 8 day of Oct., A. D. 1887. | 
W. E. TURNER, Clerk. [seav.] 


[Endorsed :] No. 27. In the United States circuit court, western 
district of Texas, E] Paso sessions. Malin and Colvin vs. Pacific 
Express Co. Subpoena to A. W. Dunn et al. Issued 8 day of Oct., 
A. D. 1887. W. E. Turner, clerk. 


23 Received this Sth day of October, A. D. 1887. Executed this 
Sth day of Oct., A. D. 1887, by reading to the within-named 
witness this subpeena. 
JOHN T. RANKIN, 
U.S. M.. Western District of Texas, 
By CHAS. Bb. PATTERSON, Deputy. 


Killed Sth day of Oct., A. D. 1887. 
W. E. TURNER, Clerk 


Subpa iad for Witine os. 


Cireuit Court of the United States for the Western District of Texas, 
at le] Paso, Holding Sessions. 


The President of the United States to the marshal of the western 
district of ‘Texas. Crreeting . 


You are hereby commanded to summon G. Y. MeWilliams and 
F. J. Rickard to be and appear before the circuit court of the United 
States for the western district of Texas, holding sessions at El Paso, 
to be holden at the city of El Paso on the *nstanter — next, A.D. 1887, 
then and there to testify on behalf of defendant in a certain cause 
therein wherein Malin and Colvin are plaintiffs versus Pacific Ex- 
press Company, who is defendant, and in this the witness is not to 
fail under the penalty of two hundred and fifty dollars. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, and the seal of said circuit 
court, at El Paso, Texas, this 3rd day of Oct., A. D. 1887. 


[SEAL | W. E. TURNER, Clerk. 


| Endorsed:| No. 27. In the United States circuit court, western 
district of Texas, El Paso sessions. Malin and Colvin vs. Pacifie 
Exp. Co. Subpeua to G. Y. MeWilliams et a/. Issued 3 day of 
Oct., A. D. 1887. W. KE. Turner, clerk. 


Received this 5 day of Oct., A. D. 1887. Executed this 3 
24 dav of Oct., A. D. 1887, by reading to the within-named wit- 
ness this subpona—Frank Rickard; G. Y. McWilliams not 
found. 
JOHN T. RANKIN, 
U.S. M., Western District of Texas, 
By W. D. GOOCH, Deputy. 
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Defendants’ First Amended Original Answer. 


In U.S. Cireuit Court for the Western Dist. of Tex., at El Paso. 


April Term, 1888. i 
Matin & CoLvIN 
Ss ? No. 2%. 


Tue Pactric Express Co. } 


Now comes The Pacific Express Co., defendant in the above cause, 
and, leave of the court being first had and obtained, files this its 
first amended original answer in lieu of its original answer filed 
herein on Dee. 24th, 1886, and for amendment says— 

That plaintiffs’ original petition herein is insufficient in law to 
require this defendant to make further answer thereto, and of this 
defendant prays judgment of the court. 

And for special exceptions to plaintiffs’ original petition herein 
defendant says the same is insufficient in each of the following par- 
ticulars : 

Ist. Because said petition shows on its face that plaintiffs’ own 
negligence contributed to the injury complained of. 

2nd. Because the injury therein complained of is not alleged to 
have been the proximate result of the negligence charged against 
deferdant. 

ord. Beeause the alleged negligence of defendant is not charged 
to have been and it appears from said petition that it was not the 
natural & proximate cause of the injury, but the remote and 

distant cause. 
25 4th. Because it does not appear from said petition that this 
defendant is or can be held lable for the negligence of F. J. 
Rickard 

oth. Beeause it does not appear that negligent acts of said F. d. 
Rickard were done within the scope of his authority or business, 
and because wherein said petition charges that the negligence of 
said Rickard was wanton and wilful/ the same is not binding on 
defendant. 

6th. Because the property therein charged to have been destroyed 
is not as to anv item thereof, or at least not as to all items, suf- 
ficiently described, and not described with such accuracy as to admit 
proof of the same or identication thereof. 

And of each of said special exceptions defendant pravs judgment 
of the court. 

McCORMICK anp SPENCE anp 
BALL ann BURNEY, 
Att’ys for Def't. 


And for plea herein defendant denies all and singular the alle- 
gations contained in pl’tfs’ petition and demands strict proof of the 
same. 

McCORMICK anp SPENCE anp 
BALL ann BURNEY, 
Att’ys for Def’t. 
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And, further answering herein, defendant says that if the property 
alleged to have been destroyed was in fact destroyed, such destruc- 
tion was not caused by any negligence on the part of defendant, 
but by the negligence of plaintiffs themselves and by their con- 
tributory negligence, because defendant avers that at the time and 

place when and where the fire deseribed in plaintiffs’ peti- 
26 tion occurred and in the stable therein described plaintiffs 

had an oil lamp so negligently constructed, arranged, and 
suspended as greatly to endanger said stable and the property therein 
contained, which plaintiffs in this case charge to have been destroyed 
and for the value of which they sue; that said lamp was suspended , 
just beneath the loft of said stable in the rear part thereof and so 
near to the ceiling as to endanger the same, and said ceiling was 
composed of a very dry, combustible material, and just over said 
lamp, and in a few inches thereof, there was a large crack or open- 
ing through which a quantity of dry hay was hanging and exposed, 
and in said loft a large quantity of hay, fodder, shucks, and other 
highly combustible material was stored; that said lamp was filled 
with a highly inflammable and explosive oil. Defendant charges 
that it was ross negligence to have said property thus exposed Lo 
danger by fire; that when said lamp was jostled and caused to flame 
up by any passing vehicle or breeze said hay was so negligently ex- 
posed by plaintiff as to endanger said property at all times; but 
defendant says that on the oecasion named in plaintiffs’ petition ne 
fire would have taken place by reason of any act of defendant, but 
defendant Ssavs that if the property described in plaintiffs’ petition 
was destroyed as therein charged the same was directly caused by 
the negligent acts of Jube Johnson, then and there an agent of Malin 

& Colvin, plaintiffs, and in charge of and controlling said 
27 property on said night, who, after defendant's servant had 

driven into said stable and against said lamp and caused the 
same to blaze up if such oecurred, and before said fire took place, 
seized said lamp and the fastenings thereof and handled the same 
in such a careless and negligent manner as to bring the flames there- 
from in contact with hay which was above the same and exposed as 
aforesaid, and thereby caused the conflagration ; whereas if said lamp 
had not been touched by said Johnson, or if he had handled the 
same with ordinary care or prudence, the flames therefrom could 
have been extinguished without damage to plaintiff; all of which 
defendant is ready to verify and puts itself upon the country. 

MeCORMICK anp SPENCE anpb 
BALL ann BURNEY, 
Alt’ys for D’f'd't. 


Endorsed: No. 27. Malin & Colvin vs. The Pacific Express Com- 
pany. Def‘d’t’s first amended original answer. Filed April 5, 1888. 
W. E. Turner, clerk. Ball and Burney and McCormick and Spence, 


att’vs for d’f’d't. 
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PU ffs’ Application for Subpena. 
Matin & CoLvin ) 


i's. > 
THe Pactric Express Co. } 


Please issue subpcena for V. F. Cook on behalf of pl’ffs in the 


above case. 
I. B. SEXTON, 
Att’y for Pl ffs. 
Oct. 1, 1888. 


Endorsed: No. 27. PI’ffs’ app. for sub. Malin and Colvin vs. 
Pac. Ex. Co. Filed and issued Oct. Ist, 1888. W. E. Turner, clerk, 
by C. A. Richardson, deputy. 


Subpa na for Witness. 


Circuit Court of the United States for the Western District of Texas, 
at El Paso, Holding Sessions. 


The President of the United States to the marshal of the western 

district of Texas, Greeting : . 

You are hereby commanded to subpeena V. F. Cook to be and appear 
before the circuit court of the United States for the western district 
of Texas, holding sessions at El Paso, to be holden at the city of El 
Paso on the first Tuesday of October next, A. D. 1888, it being 2nd 
day of Oct., A. D. 1888, then and there to testify in behalf of plain- 
tiffs in a certain cause therein wherein Malin and Colvin are plain- 
tiffs versus The Pacific Express Company, who is defendant; and in 
this the witness is not to fail under the penalty of two hundred and 
fifty dollars. 

Witness the Honorable Melville W. Fuller. Chief Justice of the 
Supreme Court of the United States, and the seal of said circuit 

court, at El Paso, Texas, this Ist dav of October, A. D. 1888. 


29 W. E. TURNER, Clerk, 
[SEAL. | By C. A. RICHARDSON, Deputy. 


| Endorsed :] No. 27. In the United States circuit court, western 
district of ‘Texas, El Paso sessions. Malin and Colvin vs. Pacific 
Express Co. Subpcena to V. F. Cook. Issued Ist day of October, 
A. D. 1888. W. E. Turner, clerk, by C. A. Richardson, deputy. 


Received this first day of October, A. D. 1888. Executed this first 
day of October, A. D. 1888, by reading to the within-named witness 
this subpcena. 

JOHN T. RANKIN, 
U.S. M., Western District of Texas, 
By ROB. C. ROSS, Deputy. 


Filed Oct. Ist, 1888. 


W. E. TURNER, Clerk, 
By C. A. RICHARDSON, Deputy. 
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Plaintiff's first Amended Original Petition. 


In the Circuit Court of the United States for the Western District of 
Texas, at El Paso. October Term, A. D. 1888. 


Main & Corvin, Plaintiff, 
vs. No. 27. 


THe Paciric Express Company, Defendant. 


Leave of the court being first had and obtained, the plaintiffs come 
into court and file this their first amended orlginal petition and 
say : 

The petition of Sam. Malin and George Colvin, partners doing 
business under the firm name and style of Malin & Colvin, in Colo- 
rado, Mitchell county, Texas, plaintiffs, against The Pacific Express 
Company, defendant, respectfully represents that plaintiffs are resi- 
dent citizens of Mitchell county, in the State of Texas, and that 

defendant is a private corporation, duly incorporated, which 
30 has now and at and before the date of plaintiffs’ cause of ac- 

tion hereinafter set forth had an agency, and was then and 
is now transacting business in the town of Colorado, Mitebell county, 
Texas, and has now at said town a local representative, whose name 
is Miles Hanchett; that plaintiffs’ cause of action, which is herein- 
after set forth, arose in Mitchell county, in the State of Texas. 

That heretofore, to wit,on or about the 17th day of June, 1886, the 
said plaintiffs were the proprietors of and conducting and carrying 
on as their business and for their own profit and for public conveni- 
euce, a livery stable in the town of Colorado, Mitcheil county, Texas, 
in which State plaintiffs owned and kept for use and hire sundry car- 
riages, buggies, horses, buggy poles, buggy shafts, double and single 
harness, saddles, bridles, blankets, blacksmiths’ tools, stable lamps, one 
cutting box, one safe, one writing desk, six office chairs, one office 
lamp, buggy and carriage whips, summer and winter lap rebes, bed- 
room furniture and clothing, and large quantities of oats and hay 
and various and sundry other articles of personal property, all which 
were necessary for and were used by said plaintiffs in and about 
their said business of carrying on and conducting their said livery 
stable: that at the said time and place, to wit, the said town of Col- 
orado, Mitchell county, Texas, the said defendant was carrying on 
the business of an express company, and, among other things, was 

then and there engaged in delivering for hire and compensa- 
ol tion by said defendant charged and to said defendant paid, to 

the consignees thereof, by means of a delivery wagon and 
horse belonging to said defendant, which said horse and wagon was 
driven by one Frank Rickard, who was then and there employed 
by and was an agent and servant of the said defendant, various and 
sundry boxes, packages, and parcels of goods shipped by and through 
the Texas and Pacitic Railway Company from the railroad station- 
house or depot of said company in Colorado to the places of business 
and houses of said consignees. 
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That on or about the said 17th day of June, 1886, on which day the 
train of the Texas and Pacific railway from which the said defendant 
received goods for delivery to the consignees thereof in Colorado 
arrived in said Colorado late at night, to wit, about half past eleven 
o'clock at night, the said defendant, on its said delivery wagon as 
aforesaid and by its said agent, the driver aforesaid, received from 
the railroad cars at the said station in Colorado, sundry boxes, 
chicken coops, and other parcels and packages of merchandise, and 
negligently and carelessly and recklessly loaded and piled the same on 
its said delivery wagon, by and through its said agent, the said 
driver, to a great and unusual height; that the hour was then late 
and the said Frank Rickard, the driver of said delivery horse and 
wagon, who was then the agent and servant of the said defendant and 
was then and there and in all the acts and doings hereinbefore and 
hereinafter set forth and charged acting in the execution of the busi- 
ness of the said defendant and within the scope of his employment 

and authority, did not, as it was his duty and the duty 
32 of the said defendant to do, deliver the said boxes, chicken 

coops, and other parcels and packages on the said wagon of 
the said defendant to their consignees, nor did he deposit or store 
the same for the night in the office or warehouse of the said defend- 
ant in Colorado, and the plaintitfs here aver 4hat the said defendant 
had an office or warehouse or both at said time in Colorado for storing 
goods received by and in care of said defendant, but that the said 
Rickard, acting for the said defendant and within the scope of his 
employment and authority, drove said horse and wagon, with the 
said boxes, chicken coops, parcels, and other packages as aforesaid, 
so as aforesaid carelessly, negligently, and recklessly loaded and 
piled thereon, to remain for the night and until the next morning, 
into the said livery stable of the said plaintiffs, in which stabie the 
said defendant, by its said driver and agent, had for some time, to 
wit, for six months before, been boarding and keeping said wagon 
at night time and when not employed in delivering goods as afore- 
said. 

That in said stable, at said time and place, a lamp was hanging, 
which lamp was entirely surrounded and covered by a glass en- 
closure, which said lamp was then and had been used by plaintiffs 
to light said stable at night (as it was necessary and proper for plain- 
tiffs in carrying on their business of keeping a livery stable to do) 
for, to wit, six months or more previous to said time, which said 
lamp was in all respects safe and safely located and suspended, and 

the situation and location of said lamp and the height from 
Oe the ground or floor of said stable at| which it was hung 

was well known to the said driver of the said horse and 
Wwagolk. | 

‘That the said driver of the said horse and wagon, acting as afore- 
said for and in the execution of the business and duty of the said 
defendant and within the scope of the employment, duty, and au- 
thority of him, the said driver, at the time and place aforesaid, to 
wit, in the town of Colorado aforesaid, at or about 12 o'clock of the 
night of the 17th day of June, 1886, so negligently, carelessly, and 


v—13501 
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recklessly drove said horse and wagon into said stable, with the 
said boxes, chicken coops, parcels, and other packages so carelessly, 
negligently, and carelessly [recklessly | loaded and piled thereon, as 
aforesaid, that some of said boxes, chicken coops, parcels, and other 
packages so on said wagon as aforesaid, by means and reason of said 
eareless loading and drivi ing, violently struck and turned over the 
said lamp so as aforesaid hanging in such stable, so that — lamp, 
being then and there lighted and burning, was turned over, and the 
glass case or enclosure surrounding the same was knocked open and 
the flame from said lamp immediately communicated to the hav 
and other forage and material which was stored in the loft of the said 
livery stable, and the said stable and its contents consumed by fire, 
which fire these plaintiffs aver and charge was caused alone by and 
was the natural, immediate, proximate, and direct result of the negli- 
gence, carelessness, and recklessness of the said defendant through its 

said agent, servant, and employee, the said Frank Rickard, the 
od driver of said horse and wagon, and in reference to which these 

plaintiffs were and are entirely free from negligence and 
towards which said plaintiffs in no manner contributed ; that de- 
fendant was further guilty of negligence in this, that the said driver, 
at said time and place aforesaid, was warned by one of plaintiffs’ 
employees not to drive against said lamp with said load as afore- 
said thereon, but disregarded said warning and recklessly and 
negligently drove against and caused said lamp to be turned over 
and produce said fire by striking the same with some of the boxes, 
chicken coops, or packages on said wagon carelessly loaded as afore- 
said ; and further in this, that said driver well knew that the part 
of said stable into which he drove said wagon was not the usual and 
proper place for keeping said wagon at night, and was not the part 
or portion of said stable in which said wagon had been or usually 
was kept at night or when not in use. 

‘That by s aid fire so as aforesaid caused alone by the negligence, 
carelessness, and recklessness of the said defendant. through | its said 
agent, servant, and employee, these plaintiffs are greatly “damaged, 
and the following property of the said plaintiffs, of the value herein- 
after set forth, was partially or totally, as hereinafter specified, de- 
stroved, to wit: 

‘Totally destroyed as follows : 


One carriage of the value, to wit, of three hundred and fifty 


IRs uciitniniete wnnainincnntceaeiuaicas Meese asc ee 
3O One carriage of the value, to wit, of two hundred 
I TI I isin sienna ei laa 250 00 


Four pole buggies of the value, to wit, of — hundred 
dollars OOS CSRS Oe eee owes Coes SEeeeece «~eeeeaanecnasaan 


One single buggy of the value, to wit, of one hundred and 


SOU OU 


fifty 1 TE ME PERSO TMM ROR IE ee 
Three buggy poles of the value, to wit, of thirty dollars... 30 00 
Two buggy shafts of the value, to wit, of fifteen dollars___ 15 OO 


Seven sets of double harness of the value. to wit. of S40 pr 
set; in all, of the value, to wit, of two hundred and 
eighty EG EERE OE RR Ene ‘_— oe 
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T Ten sets of single harness of the value, to wit, of $25 p’r 
set; in all, of the value, to wit, two hundred and fifty 
REUNITE cc cee cccecs coma cocnewsuetleeeeee 


Six saddles of the value, to wit, of $25 each; in all, of the 
value, to wit, of one hundred and fifty GREINER is wsintininns 
Blankets and bridles of the value, to wit, of twenty-five 


GORI ont: cnn cane soncne sooesmueeeeeeee 

One set of blacksmiths’ tools of the value, to wit, of two 

DUNGION GOED 26 cn conn cc as cssunebeeeeneee eee 

~- 2 stable lamps of the value, to wit, of twenty-five dollars_- 


One cutting box of the value, to wit, of thirty-five dollars- 
Three horses of the value, to wit, of five hundred and fifty 
dollars COSS MS SS CO SS CESS 6 SSE 26 SFHSE CHOSE COGS OSS SOt OOH 
One lot of oats and corn of the value, to wit, of four hun- 
dred and thirty-four dollars and thirty-eight cents- 

36 Two car-loads of hay of the value, to wit, of two 
hundred and eighty-seven dollars and thirty- 

PROD CONE grins cnmownte soc cimdeeeneeeeee 
One safe of the value, to wit, of two hundred dollars.... # 
One writing desk of the value of, to wit, forty dollars... 


Six oftice chairs of the value of, to wit, nine dollars -eoee ce 

One office lamp of the value, to wit, of six dollars ....--- 

Two dozen buggy whips of the value, to wit, of twenty-five 

GORIATD 6c:coe men's nctannenniine ene oe 

Six winter lap robes of the value, to wit, of thirty dol 

7 IDS .cncee cncuwestinnnemeinnnimlieass eas 
12 summer lap robes of the value, to wit, of fifteen dol 

OF. nnnicscnaw cman contin: see een 


Bed-room furniture, clothing, &e. (in a room in said stable 
occupied as a sleeping and living room by said plaintiffs), 
consisting of one bed set of the value of $50.00, 1 carpet, 
$25.00; l wardrobe of the value of $15.90, 1 centre table 
of the value of $15.00, 1 hanging lamp of the value of 

$4.00, 4 chairs of the value of $5.00, bedding of the value 

of & 0.00, 1 wolf robe of the value of $40. OO, aggregating 

in value $204.00, of the value, to wit, of two bundred 
and four dollars... neces one oases aren demnendlin ess eee 
iS) Ibs. oats, 87.50; 2,750 Ibs. corn, — OW : 20! lbs., 
$36.76; 1 car-load oats, 778? bushels, $358.22, in all, to 
WEE inns Nie dhe ns ee eee 
23,450 lbs. hay, $95.70; freight and drayage on same, 
- $60.63; 21,430 lbs. hay, $75.00; freight and drayage on 
same, $58.00, in all, to Wit ..cacnsssnennd saieie eee 

Plaintiffs further represent that by reason of said 

Oe fire, caused as aforesaid, one horse in said stable 
was permanently injured (though not killed) to 

the extent of a loss in his value, to wit, of one hundred 
GOT ATO ona cane ndadencane unsenuueneeanee 


A ay 


19 


250 OO 


150 00 


200 00 
25 00 
30 00 
#434 358 
287 33 
200 00 
40 O00 
9 OO 
6 00 
25 00 
30 00 


15 00 


204 00 


434 ° oe 


287 33 


100 00 


And so these plaintiffs say that, by reason of said fire so 
caused as hereinbefore set forth by the said defendant, 
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these plaintiffs have been damaged in the sum of, to wit, 
four thousand 1x hundred and fifty-six dollars and 


“as passe Pace S. 


Wherefore the said plaintiffs bring this suit and pray that the 
said defendant may be summoned by service of proper legal process 
upon its local agent and representative (the said Miles Hanclhett), in 
the town of Colorado, Mitchell county, Texas, and after due pro- 
ceedings herein had that the said plaintiffs may have judgment 
against the said defendant for the said sum of four thousand six 
hundred and fifty-six dollars and seventy-one cents as damages and 
for all costs of this suit and for all such other and further relief as 
the said plaintitis may be entitled to in the premises in law or 
equity. 

SEXTON & SMITH, 
Att’ys for PI ffs. 


Endorsed: No. 27. Malin & Colvin vs. The Pacific Express Co. 
Plaintiffs’ first amended original petition. Filed this ist day of 
October, A. D. 1588. W. E. Turner, clerk, by C. A. Richardson, 
deputy. 


o> 


Bt Def’t’s Second Amended Original Answer. 


In Cireuit Court of the United States for the Western District of 
Texas, at El Paso. October Term, 1888. 


Main & COLVIN ) 
vs. > No. 27 
Tue Pactric Express Co. | 


Now comes Pacific Express Co., defendant, and, having first ob- 
tained leave of the court, files this its second amended origina 
answer in lieu of its first amended original answer filed herein on 
April 5th, 1888, and said defendant says— 

That p ainti ffs petition herein is insufficient in law to require the 
defend: ant to answer there LO, and of this def’t prays judgment, A 

And def’t specially excepts to pl'ffs’ petition on the following 
grounds : 

Because said petition shows on its face that plaintiffs’ own 
negligence contributed to the injury complained of. 

Because it does not appear from said petition that this defend- 
ant is or can be held liable for the negligence cf F. J. Rickard. 

3. Because said petition sets out acts of wanton and willful negli- 
gence of one Rickard, the alleged agent of defendant, and seeks to 
charge defendant therewith. 

4. Because the bill of particulars in said petition contained of 
the property alleged to have been destroyed is too vague, uncertain, 
and indefinite in its description. 
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And of each of these special exception- defendant prays judg- 
ment, &e. 
BALL & BURNEY anp 
J. M. McCORMICK, 
Attys for Def’t. 


And, further answering, defendant denies all and singular the 
allegations in plaintiffs’ petition centained and demands strict proof 
of the same. 
o And, further answering herein, defendant says that if the 
property alleged to have been destroyed was in fact destroyed, 
such destruction was not caused by any negligence on the part of 
defendant, but by the negligence of plaintiffs themselves and by 
their (plaintiffs) contributory negligence, because defendant avers 
that at the time and place when and where the fire described in 
plaintiffs’ petition oceurred and in the stable therein described 
plaintiffs had an oil lamp so negligently constructed, arranged, and 
suspended as greatly to endanger said stable and the property therein 
contained, which pl’ffs in this case charge was destroyed and for the 
value of which they sue; that said lamp was suspended just beneath 
the loft of said stable, in the rear part thereof, and so near to the 
ceiling as to endanger the same, and said ceiligg was composed of a 
very dry, combustible material, and just over said lamp and within 
a few inches thereof there was a large crack or opening in said ceil- 
ing through which a quantity of dry hay was hanging and exposed 
near to said lamp, and in said loft a large quantity of hay, fodder, 
shucks, and other highly combustible material was storéd ; that said 
lamp was filled with a highly inflammable and explosive oil. De- 
fendant charges that plaintiffs were guilty of gross negligence in 
having said lamp and its surroundings, such as they were, as above 
set out; that when sail lamp was jostled and caused to flame 
up by any passing vehicle or breeze said hay was so negligently 
exposed as aforesaid by plaintiffs as to endanger said property at 
all times; but def’t says that on the occasion named in plaintiffs’ 
petition no fire would have taken place by reason of any 
40) act of defendant, but defendant says that if the property de- 
scribed in plaintiffs’ petition was destroyed, as therein 
charged, the same was destroyed wholly, entirely, and directly bs 
the negligent acts of Jube Johnson, then and there an agent of 
plaintiffs and in charge of and controlling said property on said 
night, who, after defendant’s servant had driven into said stable 
and against said lamp and caused the same to blaze up, if such 
occurred, and before said fire téok place, seized said lamp and the 
fastenings thereof and handled the same in such a careless and 
negligent manner as to bring the flames therefrom in contact with 
hay, which was above the same and exposed as aforesaid, and 
thereby caused the conflagration; whereas if said lamp had not 
been touched by said Johnson, or if he had handled the same with 
ordinary care or prudence, the flames thereof could have been ex- 
tinguished without danger or damage to plaintiffs; all of which 
defendant is ready to verify and puts itself upon the country. 
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And, further answering and by way of counter-claim and recon- 
vention, deft shows that heretofore, to wit, on and before the 17th 
duy of June, 1886, plaintiffs were engaged at the city of Colorado, 
Texas, in the livery and feed business, as alleged in plaintiffs’ peti- 
tion, and defendant had previous to said last-named day, at the 
special instance and request of plaintiffs and for and in considera- 
tion of a large sum of money paid by defendant to plaintiffs, placed 

its delivery wagon and horse at plaintiffs’ said livery stable 
b] for board and attention and eare to be furnished by by plain- 

tiffs to said horse and wagon and the attachments thereto, 
and pl ifs promised def’t to furnish proper and safe accom-odations 
and appliances in carrying on their said business, and that def ’t’s 
said property would be safe and secure from all injury and damage 
while in p. ffs’ said premises,and that no damage should accrue 
to defendant by reason of any careless or negligent acts of pl’ffs or 
by reason of any negligent, unsafe, or dangerous appliances in said 
premises; but def’t alleges that pl'ffs, disregarding their said 
promises and obligations, so negligently and careless- kept and con- 
ducted their said business and kept a dangerous lamp so_ negli- 
gently and unsafely near to certain hay, straw, &c., that a great fire 
broke out in said stable, which destroyed said stable and a large 
portion of the buildings and personal property in said town of Col- 
orado City, and the plaintiffs did thereupon, without probable or 
adequate cause, institute this suit against def ’t, and divers other 
parties have also instituted and still maintain suit against this de- 
fendant; that by reason of the premises defendant has been com- 
pelled to pay out a large sum of money, to wit, three thousand dol- 
lars, for attorneys’ fees and expenses in defending this and said 
other suits; and spree nc alleges, wr ac before said fire and the 
institution of said suits, it, the said defendant, had a high and valu- 
able character as a safe and reliable commonecarrier of express matter 
in ‘Texas and throughout the United States, vet by reason of 

said fire and the institution of said suits as aforesaid by 
42 pl tts and others growing out of said fire, caused as aforesaid 

by the ne; eligence of pl ffs, the reputation of this def’t as a 
safe and reliab sy common carrier of express matter has become 
damaged and bad,and defendant has thereby lost custom and busi- 
ness upon which it would have realized a net revenue ms to wit, five 
thousand dollars. 

Wherefore def’t says that it has been damaged by reason of the 
premises in the sum of eight thousand dollars, ‘actual damages, and 
defendant pleads said damages herein by way of sets-off, counter- 
¢laim, and reconvention, and asks for judgment for its said dam- 
ages and for costs and for general relief. 


BALL anp BURNEY anpb J. M. McCORMICK. 


Endorsed: No. 27. Malin & Colvin vs. Pacific Express Co, Def’t’s 
second amended original answer. Filed this Sth day of Oet., A. D. 
ISSS. W.E. Turner, clerk. Ball & Burney and J. M. Met ‘ormick, 
att'ys for det ’t. 
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43 In the Cireuit Court of the United States for the Western 


District of Texas, at El Paso, Texas. 


MALIN and CoLvIN 
i's. -No. 27. 
Tue Pactrric Express Co. ) 


And now come the plaintiffs and by leave of the court file this 
their first supplemental petition, and say that they except to the 
sufficiency of defendant’s answer filed October Sth, 1888, and specially 
to all that part of said answer which sets up or attempts to set up a 
cross-action against plaintiffs for injury to character and expenses, 
and say that the same are not sufficient in law, ce. 

SEXTON anp SMITH, 
Attys for PU ffs. 


Endorsed: No. 27. Malin & Colvin vs. The Pacific Express Com- 
pany. PI'ffs lst supplemental petition. Filed this 5th day of Oct., 
A. D. 1888. W. E. Turner, clerk. 


44 U.S. clerk : 
Issue subpcena in case of Malin and @olvin vs. The Pacific 
Express Company for J. 8. McWilliams, returnable instanter, to tes- 
tify on behalf of defendant. 
October 6th, 1888. 
R. L, BALL, 
Att'y for Defendant. 


[| Endorsed:] Malin & Colvin vs. Pac. Ex.Co. App. for sub. Filed 
Oct. 6,88. W. E. Turner, clerk, by C. A. Richardson, dep’y. 


Subpana for Witness. 


Circuit Court of the United States for the Western District of Texas, 
at El Paso, Holding Sessions. 


The President of the United States to the marshal of the western 
district of Texas, Greeting : 

You are hereby commanded to subpeena J. 8. McWilliams to be 
and appear before the circuit court of the United States for the 
western district of Texas, holding sessions at El Paso, to be holden 
at the city of El Paso instanter, then and there to testify in behalf 
of defendant in a certain cause therein, wherein Malin and Colvin 
— plaintiffs versus Pacific Express Company, who is defendant, and in 
this the witness is not to fail under the penalty of two hundred and 
fifty dollars. 

Witness the Honorable Melville W. Fuller, Chief Justice of the 
Supreme Court of the United States, and the seal of said circuit 
court, at El Paso, Texas, this 6th day of October, A. D. 1888. 

W. E. TURNER, Clerk, 
[SEAL. ] By C. A. RICHARDSON, Deputy. 
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[ Endorsed : | No. 27. In the United States circuit court, west- 

45 ern district of Texas, Il Paso sessions. Malin and Colvin vs. 

Pacific Express Company Subpoena imstanter to J.S. Me- 

Williams. Issued 6th day of October, A. D. 1888. W. E. Turner, 
clerk, by C. A. Richardson, d’p’y 


Received this 6 day of Octo., A. ID). 1SSS. Executed same day of 
Octo., A. D. 1888, by reading to the within-named witness this 
subpcena. 
JOHN T. RANKIN, ' 
ll S. M.. Western Distriet of Texas, 
by D. WEST, Deputy. 


liled this 6 day of Oct., 1888 
W. E. TURNER, Clerk. 


Charge of the Court. 
United States Circuit Court. 


MaLixn and CoLviIn 
i's . No. aa, 


Tue Paciric Express Company. } 


GENTLEMEN OF THE JURY: The plaintiffs, Malin and Colvin, seek 
to recover of the defendant, The Pacific Express Company, damages ' 
alleged to have been sustained by them growing out of the destruc- 
tion by fire of certain property claimed by plaintiffs and contained 
in a livery stable managed and conducted by them in Colorado, 
Mitchell county. The plaintiffs allege that the fire occurted on or 
about the 17th day of June, 1886, and had its origin in the careless- 
ness and negligence of Frank Rickard, who was the agent or servant 
of defendant and acting within the line and scope of his employ- | 
ment as such agent at the time of the commission of the acts; which 
acts, plaintiffs claim, render the defendant liable in damages in this 

suit. 
AG By way of defense the defendant first denies’ generally all 
the allegations of plaintiffs’ petition, and further interposes 

the plea of contributive negligence on the part of plaintiffs. The 
first ground of the plea of contributive negligence is in effect that 
plaintiffs suspended their lamp in the building which was burned 
in a dangerous place and in such close proximity to hay and other ° 
combustible matter stored in the building as to endanger the safety 
of the building and its contents; and in support of the second ground 
of contributive negligence the defendant, in his answer, avers that 
the fire originated from the careless and negligent acts of plaintiffs’ 
servant, Jube Jolson, and that defendant is in no manner ‘re- 
sponsible therefor. 

‘Touching the responsibility of the master for the acts of bis serv- 
ant, vou are charged that for all negligent acts done by the servant 
in the execution of the master’s business and within the scope of the 


THE PACIFIC EXPRESS CO. VS. MALIN & COLVIN, &c. 25 


servant’s employment the master is responsible to the person who 
was injured by such negligent acts, and this upon the principle that 
when one of two innocent parties must suffer the loss should fall 
upon him who enabled the wrong to be committed. If, however, 
the servant when the act was committed was not engaged in the 
master’s business, or if, although engaged in the master’s business, 
he was not acting within the scope of his duties, in such event the 
master would not be responsible. 
47 Looking, then, to the testimony, it is your duty to determine 
whether Rickard, in driving the express wagon, in plaintiffs’ 
stable, on the night of the 17th day of June, 1886, was engaged in 
the service of defendant and was then acting within the scope of 
his employment. If he was so engaged in acting you will inquire 
into the facts and circumstances as developed by the evidence re- 
garding the fire, which, it is admitt d, occurred on that night. Did 
the fire originate in the carelessness and negligence of Rickard ? 
And, in this connection, it becomes necessary to define the meaning 
of the term negligence. 

Negligence is the failure to do what a reasonable and prudent 
person would ordinarily have done under the circumstances of the 
situation, or doing what such a person under the existing circum- 
stances would not have done. The essence af the fault may lie in 
omission or commission. The duty is dictated and measured by 
the exigencies of the occasion. If, therefore, you believe from the 
evidence that the fire occurring in the stable of the plaintiffs on 
the night of the 17th of June grew out of the acts of Rickard, and 
if you further believe, in view of the foregoing charge, that such 
acts were negligent, then the defendants would be Tiable to the 
plaintiffs for such damage as they may have sustained by reason of 
the fire. Unless you believe that Jube Jolinscon was guilty of neg- 

ligence which contributed directly and proximately to the 
48 origin of the fire and the consequent loss and injuries of 

which plaintiffs complain—that is to say, if Johnson so far 
contributed to the misfortune by his own negligence or want of or- 
diuary care and caution that but for such negligence or want of 
care and caution on his part the misfortune would not have hap- 
pened—then the plaintiff- would not be entitled to recover. 

As I have before stated to you, the defendant claims that plain- 
tiffs were guilty of negligence as to the location of the lamp in the 
building. Upon this point you are instructed that, as the managers 
of the building, the plaintiffs had the right to place the lamp where, 
in their own judgment, it would best subserve their own purposes 
and conveniences, and defendant is not in a position to complain 
if its own negligence or the negligence of its servants caused the 
fire. 

If, in view of the foregoing instructions and the testimony, you 
conclude to find a verdict for the plaintiffs, it will then be your duty 
to determine the amount of damages which they should recover. 
Upon this point you are charged that the piaintiffs are entitled to 
recover, if at all, the reasonable market value of such property in 
Colorado on the 17th day of June, 1586, as the proof shows you was 
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destroyed, or if any portion of it had no market value at the time 

and place where it was destroyed, then the plaintiffs would 
49 be entitled to recover its real actual value of money at the 

time and place of its destruction, to wit, on the 17th day of 
June, 1886, at Colorado, Mitchell county. There is a question be- 
tween counsel as to the existence of a market for certain articles 
or items of the property at Colorado on said 17th day of June, and 
you must satisfy yourselves from the testimony whether there was 
in fact such a market. If there was, then plaintiffs should recover, 
for such articles or items, the market value of which, if any, they 
have proven to your satisfaction, as in that event they would be held 
to the proof of the market value, and could not recover the real or 
actual value of such article. If you find for the plaintiffs you will 
assess the amount of damages which they should recover, and add 
thereto interest at the rate of eight per cent. per annum from the 
date of the destruction of the property up to the present time. If 
you find for the defendant you will simply so say by your verdict. 


T.S. MAXEY, Judge. 


indorsed: No. 27. Malin and Colvin vs. The Pacific Express Co. 
Charge of the court. Filed Oct. 6th, A. D. 1888. W. E. Turner, clerk. 


50 Jury Verdict. 


In the Cireuit Court of the United States for the Western District of 
‘Texas, at El] Paso. October Term, 1888. 


Maurin & Coxtvin, Plaintiffs, 
VS. . 
THe Paciric Express Company, Defendant. 


We, the jury in the above case, find in favor of the plaintiffs, and 
assess the damages at the sum of four thousand three hundred 
($4,300) dollars, with interest from the 17th day of June, A. D. 1886. 

GEORGE RUSSELL, Foreman. 


[Endorsed :] No. 27. Malin and Colvin vs. Pacific Express Co. 
Verdict of jury. Filed this 6 day of Oct., A. D. 1888. W. E. Turner, 
clerk. 

Judgment. 
Main and CoLvin 
v8. 
Paciric EXPREss Courany. { 


On this the 6th day of October, A. D. 1888, this case was regularly 
reached on the docket of this court and called for trial. Then came 
both parties and announced themselves ready for trial. Then came 
on to be heard defendant’s exceptions to plaintiffs’ petition, when 
defendant’s general exception and his first, second, and third special] 
exceptions were overruled ; to which ruling of the court the defend- 
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ant, in open court, excepts; and the fourth special exception as to 
the matters presented was sustained, and plaintiff allowed to 
51 amend at once so as to meet said exception. 


And then came on to be heard plaintiffs’ exception to de- 
fendant’s plea in reconvention and setting up a counter-claim, which, 
being heard, was by the court sustained; to which ruling of the 
court the defendant in open court excepted. 

Then came a jury of good and lawful men of the western district 
of ‘Texas, to wit, George Russell, foreman, and eleven others, who, 
having been duly selected, empaneled, and sworn, and having heard 
the evidence, argument of counsel, and charge of the court, retired 
from the bar to consider of their verdict. 

And afterwards came the same jury and returned into open court 
the following verdict, to wit : 


In the Cireuit Court of the United States for the Western District of 
Texas, at El Paso. October Term, 1888. 


Matin and Corvin, Plaintiffs, 
v8. 
THe Paciric Express Company, Defendant. 


We, the jury in the above case, find in favor of the plaintiffs, and 
assess the damages at the sum of four thousand three hundred 
($4,300) dollars, with interest from the 17th day of June, A. D. 
1886. ; 

GEORGE RUSSELL, Foreman. 


It is therefore considered, ordered, adjudged, and decreed by the 
court that the plaintiffs, Sam. Malin and George Colvin, partners 
doing business under the name and style of Malin and Colvin, do 
have and recover of and from the defendant, The Pacific Express 

Company, the sum of four thousand three hundred dollars, 
52 and the further sum of seven hundred and ninety-two dol- 

lars and fifteen cents, interest thereon since the 17th day of 
June, 1886, at 8 per cent. per annum, making in all the sum of five 
thousand and ninety-two dollars and fifteen cents, with all costs of 
this suit, hereinafter to be taxed; for which let execution issue. 

And then came the plaintiffs and remit of and from the foregoing 


judgment the sum of four hundred and thirty-five dollars and fifty 


cents, leaving said judgment, as above rendered, to stand for the 
sum of four thousand six hundred and fifty-six dollars and sixty- 
five cents in favor of the said plaintiffs and against the said de- 
fendant; for which execution may issue. 
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Def’t’s Bill of Exceptions to the Charge of the Court. 


In Cireuit Court of the U.S. for the W. D. of Tex., at El Paso. 
Oct. ‘Term, 1588. 


MaLiIn & COLVIN ) 
V8. . No. 27. 
Tue Pactric Express Co. \ 


Now comes the def’t and excepts to the charge of the court to the 
jury, wherein and whereby the jury are instructed to find for plain- 
tiffs, if at all, the value of the goods and property, together with 8 Z% 
interest thereon from the time and date of such said destruction. 
Def’t says and represents to the court that plaintiffs, having failed 
to sue and pray for interest, are not entitled and ought not to re- 
cover such said interest; that the same is not a legal incident to the 
character of debt and damages herein sued for, and therefore, unless 

sued and prayed for, is not recoverable, and for said reasons 
53 def’t objects and excepts to that portion of the charge of the 
court, and tenders herewith its bill of exception thereto and 
thereof, and asks that the same be signed and filed herein and made 
a part of the record in this cause, this 8th day of Oct., 1888. 
T. S. MAXEY, Judge. 


Endorsed: No. 27. Malin and Colvin vs. The Pacifie Ex. Co. 
Def’t’s bill of exception to the charge of the court. Filed this 8th 
day of October, A. D. 1888. W. E. Turner, clerk, by C. A. Richard- 
son, deputy. 


Bill of Exceptions Tendered by Deft. 
In the Cireuit C’t of the W. D. of Tex.at El Paso. Oct. Term, 1888. 


Main & CoLvIN ) 
Us. > No. 27. 
Tue Paciric Express Co. } 


Now comes the def’t in said above cause and excepts to that por- 
tion of the charge of the court to the jury relative and appertaining 
to def’t’s interposition and allegation of contributory negligence 
upon the part of plaintiffs by reason of the careless, negligent, and 
reckless exposure and suspension of an highly inflammable oil lamp 
in the said stable, said portion of said charge relative to such said 
defence and the adjustinent and hanging of seid lamp as aforesaid 
herein and hereby objected and excepted to being in words as fol- 
lows: “ The def’ts claim that plaintiffs were guilty of negligence as 
to the location of the lamp in the building. Upon this point you 
are instructed that, as the managers of said building, the plaintiffs 

had the right to place the lamp where, in their own judg- 
54 ment, it would best subserve their own purposes and con- 

veniences, and def’t is not in a position to complain if its 
own negligence or the negligence of its servants caused tlie fire.” 
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Def’t says that if said lamp was so suspended, placed, and hung 
in such negligent, careless, and dangerous place and manner as to 
require more than usual and ordinary care and caution upon the 
part of def’t or any one else going in and about such said livery 
stable and building, though so hung and placed before the fire, that 
def’t could complain, and such facts would be and constitute con- 
tributory negligence upon the part of plaintiffs, and would be a good 
and suftlicient defense for def’t herein and debar plaintiffs’ right to 
recover herein, and that the court should have so charged the jury. 

And def’t tenders this its bill of exception to such said charge so 
given by the court to the jury, and asks that same be digned and 
filed herein and made a part of the record in this said cause this 
8th day of Oct., 1888. 

T. S. MAXEY, Judge. 


Endorsed : No. 27. Malin & Colvin vs. The Pacific Express Co. 
Bill of exceptions tendered by def’t. Filed this 8th day of October, 
A. D. 1888. W. E. Turner, clerk, by C. A. Richardson, deputy. 


5D Motion to Remit. 


In the Cireuit Court of the United States for thé Western District of 
Texas, at El Paso. 


Main and Convin ) 
78. f" 
Tue Pactric Express Company.) * 


Now come the plaintiffs and pray for leave to enter a remittitur 
for the sum four hundred and thirty-five dollars and fifty cents of 
the amount of the judgment rendered in this case on the 6th day of 
October, 1588, so that said jadgment may stand for the sum of four 
thousand six hundred and fifty-six dollars and sixty-five cents, and 
that said remittitur be entered and take effect of and for the 6th 
day of October, 1888, and that said judgment be entered for said 
last-named sum in favor of said plaintiffs and against said defend- 


ant. 
SEXTON anp SMITH, 
Attys for PI ffs. 


[Endorsed:] No. 27. Malin & Colvin vs. The Pacific Express 
Co. Motion to remit. Filed Oct. 8,1888. W. E. Turner, clerk. 


Order of Court Allowing Remittitur. 
Matin and CoLvin 
vs. 


Tue Paciric Express Company. 


On this 8th day of Oct., 1888, came the plaintiffs in open court 
and pray the court for leave to enter now as on and for the 6th day 
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of October, 1888, a remittitur of four hundred and thirty-five dol- 

lars and fifty cents of the amount found by the jury and for which 

judgment was rendered in this case in favor of the plaintiffs and 
against the defendant. 

56 And it appearing to the court that the plaintiffs had, on 
the 6th day of October, 1886, voluntarily remitted said 

amount of and from said judgment, but it not appearing to have 

been done in open court or with leave of the court— 

It is now ordered and adjudged by the court that the said 
plaintiffs be permitted now on this day as and for the 6th day of 
October to remit of and from the amount of five thousand and 
ninety-two dollars and fifteen cents (the amount of principal 
and interest found for the plaintiffs by the verdict of the jury in 
this case) the sum of four hundred and thirty-five dollars and fifty 
cents, leaving the sum of four thousand six hundred and fifty-six 
dollars and sixty-five cents for which the said plaintiffs are to have 
judgment. 

It is therefore considered and ordered, adjudged, and decreed by 
the court that the judgment entered in this case on the 6th day of 
October, 1888, be corrected and reformed, so that the said plaintiffs, 
Sam. Malin and George II. Colvin, upon the verdict of the jury and 
the remittitur hereinabove entered, do have and recover of and trom 
the said defendant, The Pacific Express Company, the sum of four 
thousand six hundred and fifty-six dollars and sixty-five cents, to- 
gether with all costs of suit in this behalf expended and _ herein- 
after to be taxed, for which let execution issue, and that this judg- 
ment take effect and be of force of and from the 6th day of October, 
1SSS. 


57 Motion for New Trial. 


In Cireuit C’t of the United States for the W. D. of Tex., at El Paso. 
Oct. Term, 1888. 


Main & COLVIN ) 
DS, > 


Tue Pacrric Express Co. } 


Now comes the defendant in said above cause & moves & asks the 
court to set aside & vacate the verdict of the jury and judgment 
rendered and entered herein on October 6th, 1888, & grant it a new 
trial in this said cause, & in support & as grounds for the granting 
of this motion def’t respectfully represents— 

ist. That the court erred in permitting plaintiffs to prove the value 
of articles alleged to have been destroyed and allowing such testi- 
mony and evidence to go to the jury over the objection of def’t 
when plaintiffs had not first established and proven that there was 
not an existing market value of such said property at the time and 
place of such destruction thereof, the market value being the true, 
correct, and proper measure of damages, & no other value can in 


% ow cumemusiail 


THE PACIFIC EXPRESS CO. VS. MALIN & COLVIN, &€. ol 


law be proven as a measure of damages unless there be no existing 
market value, 

2nd. That the court erred in his instruction to the jury, charging 
them in effect that they should find for plaintiff, if at all, the value 
of such property destroyed at the time and place, together with 8 % 
per annum Interest thereon from the date of such said destruction, 
plaintiff not having sued and prayed for interest; that in unliqui- 
dated damages such said interest is not a legal incident thereto, 
none being asked by plaintiffs as such said damages, and therefore 
such said charge gave an incorrect measure of damages in this 

Case. 
58 3rd. That the court erred in charging the jury in effect 

that plaintiff would not be guilty of contributory negligence, 
us alleged by def’t, because of negligently, carelessly, and danger- 
ously hanging and suspending a highly inflammable oi! lamp in 
such way and manner as directly to cause and contribute to the ac- 
cident leading to the injury and loss herein alleged to have occurred, 
and that plaintiffs, as the managers of such said building, had a 
right to place where, in their own judgment, it would best subserve 
their own purposes and convenience, and that def’t could not com- 
plain. 

4th. That the verdict of the jury and the judgment herein is not 
responsive to and in accordance with the instruction of the court 
in this, that the jury should, by their verdict, under the instruction 
of the court, have found a sum certain and a specific amount, nam- 
ing same, whereas by their verdict the damages were left to be and 
were in truth and in fact assessed by the clerk and pl'fls’ att’ys, and 
the judgment herein rendered and entered is not upon and in ac- 
cordance with the verdict of the jury, but is different from and based 
upon and, in fact,a judgment based upon an estimation and assess- 
ment of damages made by the clerk -f this court and plaintiffs’ at- 
torneys, as aforesaid, which said assessment and finding should have 
been made and done by the jury and not by counsel or the clerk. 

That the verdict of the jury and said judgment is hereby spe- 

cially referred to, and def’t asks that same be made and con- 
59 sidered a part of this said ground for the granting of this 
motion. 

Sth. That the verdict herein and the judgment thereupon granted 
is contrary to the evidence. 

6th. That the verdict returned herein and the judgment rendered 
and entered herein is contrary to the law. 

Premises considered, def’t prays the court to set aside the verdict 
of the jury and the judgment herein rendered and grant a new trial 
in this said cause. 

BALL & BURNEY anp 
J. M. McCORMICK, 
Att’ys for Def't. 


[Endorsed:] No. 27. Malin & Colvin vs. The Pacifie Express Co. 
Def’i’s motion for new trial. Filed this 9th day of October, A. D. 
1888. W. E. Turner, clerk, by C. A. Richardson, deputy. 
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Order Denying New Trial. 


MALIN and CoLvIN } 
vs. > No. 27. 


Tue Paciric Express Company. J 


On this the 9th day of October, 1885, came on to be heard the 
motion of the defendant, The Pacific Express Company, for a new 
trial; which, having been heard and considered, is by the court in 
all things overruled ; to which ruling of the court the defendant, in 
open court, excepts and gives notice that it will prosecute on writ of 
error to the Supreme Court of the United States. 


60 Affidavit of Witness G. W. Gorbutt. 


Oct. 17, 1587. 
On this day personally appeared before me J. W. Gorbutt, who 
deposes and says that he was a witness in the case of Malin and Col- 
vin vs. The Pacitie Express Co., and is entitled to compensation as 
follows: To 3 days’ attendance (@ $1.50 per day, $4.50. 


G. W. GORBUTT. 


Subscribed and sworn to before me this 17th day of Oct., 1887. 


W. FE. TURNER, Clerk. 
En Paso, Texas, Oct. 10th, 1888. 


MALIN and CoLvIN 
is . 


Pactric Express Co. } 


On this day personally appeared before me VY. F. Cook, who, being 
by me duly sworn, deposes and says that he is a witness for the 
plaintiff- in the above cause and was duly summoned to appear ana 
testify in behalf of said plaintiff-, and that he has actually attended 
said court and is entitled to compensation as follows: To 8 days’ 
personal attendance (@ $1.50, $12.00, being from Oct. Ist, 1888, to 
Oct. Sth, 1888, inclusive. 


V. F. COOK. 


Sworn to and subscribed before me this 10th day of Oct., 1888. 
W. E. TURNER, Clerk, 
By C. A. RICHARDSON, Deputy. 


Endorsed: No. 27. Malin and Colvin vs. Pacifie Express Co’ 
Affidavit of witness V. F. Cook. Filed this 10th day of Oct., 1888. 
W. E. Turner, clerk. 


. 
— 
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61 Unirep States or AMERICA, | 
Western District of Texas. { 


In Cireuit Court of the United States within and for the Western 
District of Texas, at El Paso. 


On this day personally appeared before me Jube Johnson, and 
he, being by me duly sworn, deposes and says that he is a witness 
in the case of Malin and Colvin vs. The Pacific Express Company, 
and that he has been duly summoned to appear and testify for the 
plaintiff in the above cause; that he is entitled to compensation 
therefor as follows, to wit: 


Actual attendance on this term of the court six days, being 
from Oct. Ist, 1888, to Oct. 6th, 1888, inclusive, 6 days 


Oe Be enn cancncccce cncdaseuinnteneaee $9 00 
Travel, 387 miles, @ 10c., counting one way -...-.-.-.--- 38 70 
$47 70 


JUBE JOHNSON, 
Sworn to and subscribed to before me this sixth day of October, 


A. D. 1888. 
W. E. TURNER, Clerk. 


Endorsed: No. 27. Malin and Colvin vs. The Pacific Express Co. 
Affidavit of Jube Johnson, witness. Filed October 6th, 1888. W. 
KE. Turner, clerk, by C. A. Richardson, deputy. 


62 Writ of Error Bond. 


K now all men by these presents that we, The Pacific Express Com- 
pany, as Se and and , as sureties, are held 
and firmly bound unto Malin and Colvin, a firm composed of Sam. 
Malin and George Colvin, in the full and just sum of eight thousand 
dollars, to be paid to the said Malin and Colvin, a firm composed of 
Sam. Malin and George Colvin, their certain attorney, executors, ad- 
ministrators, or assigns; to which payment, well and truly to be 
made, we bind ourselves, our heirs, executors, and administrators, 
jointly and severally, by these presents. 

Sealed with our seals and dated this thirteenth day of November, 
in the year of our Lord one thousand eight hundred and eighty- 
eight. 

W hereas lately, at a term of the circuit court of the United States 
for the western district of Texas, at El Paso, in a suit pending in 
said court between Malin and Colvin, a firm composed of Sam. Malin 
and George Colvin, as plaintiff-, and said The Pacific Express Com- 

any, as defendant, a judgment was rendered against the said The 
Pacific Express Company, and the said The Pacific Express Com- 


‘pany have obtained a writ of error and filed a copy thereof in the 


clerk’s office of the said court to reverse the judgment in the afore- 
5—1301 
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said suit, and a citation, directed to the said Malin and Colvin,a 
firm composed of Sam. Malin and George Colvin, citing and admon- 
ishing them to be and appear at a Supreme Court of the United 
States to be holden at Washington the second Monday of October 
neXt: 
63 Now, the condition of the above obligation is such that if 
the said The Pacific Express Company shall prosecute said 
writ of error to effect and answer all damages and costs if it fail to 
make its plea good, then the above obligation to be void; else to 
remain 7 full force and virtue. 
THE PACIFIC EXPRESS COMPANY, 
By J. M. McCORMICK, Jis Attorney. 
J. ©. OCONNER. 
J. D. A. HARRIS. 


Approved this 23rd day of November, 1888. 
T. S. MAXEY, U.S. Judge. 


THe Strate or Texas, | 
County of Dallas. | 


[, J. H. Stewart, clerk district court, Dallas county, hereby certify 
that | consider the sureties whose names appear to the within bond 
good and ample security for the amount therein specified, and that 
| would take and approve the same if presented to me for that pur- 
pose. 

Witness my official seal and signature, at office, in Dallas, this 
Nov. 20, 1888. 

| SEAL. | J. H. STEWART, 
Clerk Dist. Court, Dallas Co. 


Endorsed: Pacific Express Co., pl’ff in error, vs. Malin & Colvin, 
def’ts in error. Writ of error bond. Filed this the 30th day of 
November, A. D. 1888. W. E. Turner, clerk, by C. A. Richardson, 
deputy. 


64 Writ of Error. 


UNITED STATES OF AMERICA, 88: 


The President of the United States to the honorable the judge of 
the circuit court of the United States for the western district of 
‘Texas, Greeting : 


Because in the record and proceedings, as also in the rendition of 
a judgment of a plea which 1s in the said circuit court, before you 
or some of you, between Malin & Colvin, a firm composed of Sam. 
Malin and George Colvin, plaintiffs, and The Pacific Express Com- 
pany, defendant, a manifest error hath happened, to the great 
damage of the said The Pacific Express Company, as by its complaint . 
appears, we, being willing that error, if any hath been, should be duly 
corrected and full and speedy justice done to the parties aforesaid 
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in this behalf, do command you, if judgment be therein given, that 
then, under your seal, distinctly and openly, you send the record 
and proceedings aforesaid, with all things concerning the same, to 
the Supreme Court of the United States, together with this writ, 
so that you have the same at Washington on the first Monday 
of October next, in the said Supreme Court to be then and there 
held, that, the record and proceedings aforesaid being inspected, 
the said Supreme Court may cause further to be done therein to 
correct that error what of right and according to the laws and cus- 
toms of the United States should be done. 
65 Witness the Honorable Melville W. Fuller, Chief Justice 
of the Supreme Court, the 23 day of November, in the year 
of our Lord one thousand eight hundred and eighty-eight. 
W. E. TURNER, 
Clerk of the Cireuit Court of the United States 
for the W. D. of Tex., at El Paso, 
By C. A. RICHARDSON, Deputy. 


Allowed by— 


T.S. MAXEY, UJ. 8. Judge. 
This 25rd day of November, 1888. 


Endorsed: Pacific Express Co., pl’ff in error, vs. Malin & Colvin, 
def’ts in error. Writ of error. Filed Nov. 30th, 1888. W. E. 
Turner, clerk, by C. A. Richardson, deputy. ; 


66 The United States of America to Malin and Colvin, a firm 
composed of Sam. Malin and George Colvin, Greeting : 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the first Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the circuit court of the United States for the 
western district -f Texas, at El Paso, wherein The Pacific Express 
Company is plaintiff in error and you are defendants in error, to 
show cause, if any there be, why the judgment rendered against the 
said plaintiff in error, as in said writ of error mentioned, should not 
be corrected and why speedy justice should not be done to the par- 
ties in that behalf. 

Witness the Honorable Melville W. Fuller, Chief Justice of the 
Supreme Court of the United States, this 23rd day of November, in 
the year of our Lord one thousand eight hundred and eighty-eight. 

T. S. MAXEY, U. 8. Judge. 


Endorsed: Pacific Express Co., pl’ff in error, vs. Malin and Colvin, 
def’ts in error. Citation. 
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I, W. E. Turner, clerk of the U.S. cireuit court for the western 
district of Texas, do hereby certify that the above and foregoing is 
a true and correct cost bill, and also that it is a true copy of the 
cost bill which I have this day attached to the transcript to the Su- 
preme Court. 

Witness my hand and seal, at El Paso, this 6th day of December, 
A. D. 1888. 


[The Seal of the U. S. Circuit Court, El Paso, Western Dist. Texas. ] 


W. E. TURNER, Clerk, 
By C. A. RICHARDSON, Deputy. 


69 Unitep STATES OF AMERICA, | 
Western District of Texas. | 


I, Geo. Wythe Baylor, clerk of the circuit court of the United 
States of America for the western district of Texas in the 5th cir- 
cuit, do hereby certify that the writing annexed to this certificate is 
a true copy of the original on file and remaining of record in my 
office. 

In testimony whereof I have caused the seal of the said court to 
be hereunto affixed, at the city of El Paso, in the western district of 
Texas, the 17th day of September, in the year of our Lord 1889, and 
of the Independence of the United States 113th. 


[The Seal of the U. S. Circuit Court, El Paso, Western Dist. Texas. ] 


GEO. WYTHE BAYLOR, 
Clerk U. 8. C., W. D. T. 


70 No. 27. 


The United States of America to Malin & Colvin, a firm composed of 
Sam. Malin and George Colvin, Greeting: 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the first Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the circuit court of the United States for the 
western district of Texas, at El Paso, wherein The Pacific Express 
Cempany is’ plaintiff in error and you are defendants in error, to 
show cause, if any there be, why the judgment rendered against the 
said plaintiff in error, as in the said writ of error mentioned, should 
not be corrected and why speedy justice should not be done to the 
parties in that behalf. 

Witness the Honorable Melville W. Fuller, Chief Justice of the 
Supreme Court of the United States, this 23rd day of November, in 
the year of our Lord one thousand eight hundred and eighty-eight, 


T. S. MAXEY, 
U.S. Judge. 


On this 8th day of January, in the year of our Lord one thousand 
eight hundred and eighty-nine, personally appeared Chester Baker 


tp: THE PACIFIC EXPRESS CO. VS. MALIN & COLVIN, &C. 


before me. the subscriber, and makes oath that he delivered a true 
copy of the within citation to Sam. Malin in person. 
CHESTER BAKER, 
Dep't. U. S. Marshal. 


Sworn to and subscribed the 9th day of January, A. D. 1889. 
W. E. TURNER, 
U.S. Clerk at El Paso. 
By ©. A. RICHARDSON, Deputy. 


i] STATE OF TEXAS, 
County of Ll Paso. | 


On this 14th day of January, A. D. 1889, personally appeared R. 
I. Ball before me, who, after being by me duly sworn, deposes and says 
that he delivered a true copy of the within citation to George Col- 
vin in person on the 10th day of January, A. D. 1889. 


R. L. BALL. 


Sworn to — subscribed before me by R. L. Ball on this the 14th 
day of January, A. D. 1889. 
[SEAL. | FRANK E. HUNTER, 
Notary Public in and for El Paso County, Texas. 


¢2 [Endorsed:| No. 27. Pacific Express Co., pl’ff in error, vs’ 
Malin & Colvin, def’t in error. Citation. Fees, 90 ets. 


o I, W. EF. Turner, clerk of the U.S. cireuit court for the west- 
ern districtof Texas, at FE] Paso,do hereby certify that the above 
and foregoing 66 pages of manuscript contain a full, true, and ecor- 
rect transeript of the record and proceedings in the case of Malin 
and Colvin vs. The Pacific Express Company. 
Witness my hand and seal of said court, at El Paso, this 5th day 
of December, A. D. 1888. 
[The Seal of the U.S. Circuit Court, Western Dist. Texas, El] Paso. ] 
W. E. TURNER, Clerk, 
By C. A. RICHARDSON, Deputy. 


indorsed on cover: W. Texas C.C. U.S. No.1301. The Pacific 
xpress Company, plaintiff in error, vs. Malin & Colvin,a firm com- 
posed of Sam. Malin and George Colvin. Filed October 7, 1889. 


JAMES. H. McKENNEY. 
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IN THE 


~ Supreme Court or THE UNnitep States. 


OCTOBER TERM, 1889. 


~ - - 


THe Paciric ExXpREss COMPANY, ’ 
Plaintiff in Error, 


vs. | No. 1301. 


Sam. MALIN AND GEORGE COLVIN, 
Defendants in Error. 


4 


In ERROR TO THE CtRcUIT COURT OF THE UNITED STATES 


FOR THE WESTERN JD1stTrRIcT oF TEXAS. 
x 


—- a — ~ ee ee re 


Motion to dismiss and affirm. 


JOHNS & McKNIGHT, 
For Plaintiff in Error. 


IN THE 
SUPREME Court Or Thm [ NITED STATES. 


OCTOBER TERM, 1889, 


THE Paciric EXPRESS COMPANY. 
Plaintiff in Error, 


SAM. MALIN AND GEORGE COLVIN. 
Defendants in Error. 


In Error TO THE Circvuir Court OF THE UNITED STATES 


FOR THE WeEsTERN District or TEXAS. 


Motion to dismiss and affirm. 


BRIEF FOR PLAINTIFF IN ERROR. 


Kirst. The attention of the Court is invited to the fact 
that the case of Pacific Express Co. v. Malin, 131 U. S.. 
305.—referred to in the opening paragraph of the brief 
in support of this motion—has no connection with or 
relevancy to the case at bar. The latter case arises 
between different parties. and upon a different cause of 
action. 

Second. The verdict of the jury. ‘and the judgment 
of the court, duly entered, were for $5,092.15, (Record, 


7 


p. 27). It is submitted that this judgment determines 
the jurisdictional amount. 

On the day following said judgment, and after bills 
of exceptions for the purpose of this writ of error had 
been signed, the plaintiff was allowed to remit $435.50, 
and the court ordered that said judgment * be corrected 
and reformed” to 84,696.65. (p. 30). But the court 
could not destroy the record, and it shows a formal 
judgment for the jurisdictional amount, and the institu- 
tion of proceedings looking to this appeal, 

It is submitted that: the plaintiff below should not be 
allowed to defeat the:right of appeal after judgment, 
and after the institution of proceedings in error, by a 
deduction from the amount, any more than he should be 
allowed = to acquire 7 Ibs an addition to the amount. 
The true rule is stated in Thompson v7. Butler, 95 U.5., 
694, which held that aremttitur entered after judgment 
will not divest this Court of Jurisdiction, and particularly 
after the proper.steps had been taken looking to the 
transfer of the cause, 

The remiltitur in this case was made under Article 
1352, Rev. Stat. of Texas, 1879, which provides as 
follows: 

+ Any person in whose favor a judgment has been 
rendered may, in open court, remit any part of such 
judgment, and such remitter shall be noted on the 
docket and entered in the minutes, and execution shall 
thereafter issue for the balance only of such judgment, 
after deducting the amount remitted.”’ 

This statute, undertaking as it does to regulate the 
subject of a renittitur after judgement, is exclusive. 
Clearly, it does not provide that the-judgment shall be 
either «corrected or reformed,” We submit that in 
ordering that the judgment «+ be corrected and reformed, ”’ 
the court below exceeded its authority under said 
statute. 


Third. The retormed ~ judgment inthe court below, 
after deduetion of the sum remitted, was 84.656.65., 
(Record, p. ?0). The counter claim set out in the plea 
was for 88,000.00, (p. 22). It was demurred to, (p. 23). 
the demurrer was sustained, (p. 27), and it is now be- 
fore this Court upon the exception to said ruling. 

The sum of said two amounts 1s $12,656.65, and this 
is the matter in dispute on the writ of error. 

Hilton v. Dickenson, 108 U.S... 165, 175. 
Bradstreet Co. +. Higwins, 112 U. S., 227. 


Railroad Company v. Bank, 118 U. S., 608, 


The objections urged against the counter claim in the 
brief filed in support of the motion, are not supported 
by the record or the authorities. 

1. It is stated that the counter claim *‘ seeks damages 
for slander of character amounting to S5.000.77 This 
statement is Crroheous, iis shown by the record. (p. 92). 

» It is argued that the counter claim “ was inserted 
merely to give color to the jurisdiction of this Court.” 
This is manifest error. Plaintiff's claim was forS4,656.71, 
(Record, p. 20), and the cause of action arose on 
June 17, 1886, (p. 16). The sum of said claim and of 
the legal interest thereon, & per cent., to date of filing 
the counter claim was 85,513.52, which was ample for 
purposes of jurisdiction without the counter claim, 

3. The cases cited, Lee v. Watson, and Bowman v. 
Railroad Company, are not in point. In both there was 
an amendment as to the amount of damages claimed 
by the plaintiff below, who was also the plaintiff in error 
here. Inthe former the judge’s certificate, and in the 
latter a stipulation, substantially admitted that the in- 
creased amounts were inserted for the purpose of giving 
this Court jurisdiction. 


There is no precedent for such a motion as this in 


respect of a counter claim. It is submitted that. on 
principle, it should be held that a counter claim, which 
is made a part of the merits of the controversy by the 
pleadings, the amount of which is undisputed, and 
which is disallowed, must be taken as valid when con- 
sidered on the question of jurisdictional amount. — In 
such a connection, its validity has always remained 


unquestioned, 


Fourth. The motion to affirm is obviously as baseless 
as the motion to dismiss. The counter claim was filed 
under Article 650 of the code of Texas, (Rev. Stat.. 187), 
which provides as follows: 

+ Nothing in the preceding article shall be so construed 
as to prohibit the defendant from pleading in set-off any 
counter claim found on a cause of action arising out of, 
or incident to, or connected with, the plaintiff's cause of 
action. — 


As above stated, said counter claim is before this 
Court on exception to the judgment below sustaining 
the demurrer to it, and it constitutes a most important 
item of the case of the plaintiff in error. We submit 
that the plaintiff in error is entitled to be heard on the 
merits 1p support of sand exception, and to show that 
the counter claim is valid in law and conformable to the 
statute as construed by the courts of the State of Texas. 

As to the two bills of exceptions, supposing them to 
be open to the objections suggested in the brief in sup- 
port of this motion, obviously it is not therefrom ++ mani- 
fest that «the writ was taken for delay only “—as 
alleged in the motion—within the meaning of Rule 6, 
Subdivision 6, 

The absence from the record of a showing that proper 
exceptions were taken at the trial may be the fault of 
the clerk of the circuit court. which can be corrected by 


writ of certiorari, now that it has been pointed out, 
Counsel for plaintiff in error have not had time since 
date of their employment to ascertain the facts in this 
regard. | 
The cases cited in the brief supporting the motion, 
page 6, are not relevant tothe case at bar, for the reason 
that the language of the court in the charge to the jury, 
which is excepted to, presented distinct propositions of 
law and had reference to facts set out in the pleadings. 
It is therefore unnecessary that any of the evidence 
should appear in the record. 
Pennock vr, Dialogue, 2 Pet.. 1. 15. 
Jones v. Buckell, 104 U.S., 554, 556. 


For the foregoing reasons, we ask the Court to deny 
the motion to dismiss and affirm. 


Respectfully submitted : 
JOHN JOHNS, 
D. A. McKNIGHT, 
For Plaintiffs in Error. 


[OCTOBER 29, 1889.) 
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THE PACIFIC EXPRESS COMPANY 
DS. | No. 1301. 
MALIN & COLVIN. 


W. HALLETT PHILLIPS, 
For Defendants in Error. 


en > me te cc me ae lt ~ _ mene —— 


R. O. Polkinhorn, Printer. 


Supreme Couit of the United. tates. 


THE PACIFIC EXPRESS COMPANY 
vs. . . 1801. 


MALIN & COLVIN. 


Motion to Dismiss or Affirm. 


The defendants in error, in the above entitled cause, 
move the court to dismiss the writ of error for want 
of jurisdiction, the matter in dispute being less than 
$5,000. They unite therewith a motion to affirm, on 
the ground that even if the court should decide that 
it possesses jurisdiction, it isapparent that the ques- 
tions involved are so frivolous as not to need 
further argument, and that the writ of error is sued 
out for delay only. 

W. HaLuetr PHILLIPS, 
Jor Motion. 


The above motions will be submitted three weeks 
after service. 
W. HALLETT PHILLIPS, 
Jor Motion. 


~ 


Brief in Support of Motion. 


On November 26, 1888, this Court, in the case of 
Pacific apre ss Co. vs. Malin, sustained a motion 
to dismiss on the ground that the amount involved 
was not sufficient. This motion was submitted No- 
vember 19, and under the rules had to be served 
three weeks before submission. There was no op- 
position to the motion. 131 U. 8., 395. 

That case was an action against the Express Com- 
pany for injury by fire toa building belonging to 
the plaintiffs. 

The present suit was between the same parties and 
brought to recover for a loss of the contents of the 
building. 

By theplaintiffs’ ‘‘firstamended original petition,’’ 
an itemized statement of the loss was made and the 
amount claimed is 84,656.71. RR. 16-20. 

In answer to this, defendant filed its ‘* second 
amended original answer.’’ It denied liability and 
set up the defense of contributory negligence. 

In its amended answer for the first time, the com- 
pany also, “by way of counter-claim and reconven- 
tion’? seeks damages for s/under of character, amount- 
ing to 85,000, and 83,000 attorneys’ fees alleged to 
have been paid in defending the suit and those 
instituted ‘* by di-vers other parties.’’ R. 20-22. 

On the day after this counter-claim was filed, an 
exception to it Was sustained. =. 36. 

There was a verdict for plaintiffs, on which, after a 
remitlitury, final judgment was rendered for $4,656.65. 
R. 29-30. 

rom this judgment the defendant took his writ 
of error. 


The ground for dismissal is that it is manifest that 
the amount set up in the counter-claim, by virtue of 
which alone is it pretended this Court can review the 
judgment, was inserted merely to give color to the 
jurisdiction of this Court, and that it should not be 
regarded as sufficient for that purpose. 


No other object than the one we have indicated can 
be inferred. The counter-claim is so preposterous, 
as not to need argument. It was introdneed for the 
first time atte r the plaintiffs had. by the iy ame nded 
pelition reduce 7 bhe iy he mand lo (l Nelli hy low the 
jurisdiction of this court. By their first petition 
they claimed an amount excéeding 85,000 and the 
defense (hen inte P pose d by the defendant was simply 
a denial of liability—the only real controversy. 
R. 1-6, 

That a case will be dismissed where it is apparent 
that the amount inserted was for the sole purpose of 
giving thiscourt jurisdiction, was decided in Lee v. 
Watson. There the original declaration showed that 
the amount in controversy did not exceed $1,000. 
Afterwards an amendment was allowed increasing 
the damages claimed to an amount sufficient to bring 
the case here 

On motion to dismiss, this Court said they could 
look into the Record to ascertain what was the real 
amount involved, and having ascertained it was not 
sufficient, they concluded that the amendment was 
made for the purpose of bringing the case within 
the appellate jurisdiction. Held, that the juris- 
diction was not acquired from theamendment. The 
writ of error was dismissed. 


| Wall 337. 


This case is referred to and followed in that of 
Bowman vs. Ch icago, &e., R. R. 

There plaintiff, by his original petition, claimed 
damages to the amount of 81,200, but, shortly before 
decision, amended his declaration so as to increase 
the damages demanded to 810,000. 

The Court in dismissing the case say the amend- 
ment was manifestly sought, not in the expectation of 
recovering more than was originally claimed, but to 
give color tothe jurisdiction of thisCourt. The case 
was not materially different from Wafson v. Lee, 
where the dismissal was for the reason that the amend 
ment was made for the sole purpose of giving color 
of jurisdiction. 115 U.S. 611. 

The facts appearing in the present record are 
clearer, if anything, than those contained in the two 
cited cases, to show that the amendment by which 
the so-called counter-claim is made, was only for the 


purpose of bringing the case here. 


(2). Even should the Court conelude that it has 
jurisdiction, the case is a plain one for affirmance. 
It is evident that the writ of error is brought for de- 
lay only. 

That the judge below was right in sustaining the 
exception to the counter-claim is so manifest, that we 
do not think we are called on to argue the point. 

[f we treat the whoie case open by reason of the 
counter-claim, it is equally clear that the judgment 
in favor of the plaintiff was correct. 

There is no bill of exceptions which can be con- 
sidered by this Court. 

It is true there is found in the Record a paper en- 
titled **Deft’s Bill of Exceptions to the charge of the 


Court.’’ This does not purport to have been tendered 
at the trial. 

The verdict was rendered Oct. 6. The bill of ex- 
ceptions was signed Oct. 8, and declares **‘ Now 
comes the defendant and excepts to the charge of the 
Court * * * and for said reasons defendant ob- 
jects and excepts to that portion of the charge and 
tenders herewith its bill of exceptions and asks that 
the same be filed and signed.’’ R. 28. 

The same objection is applicable to the paper en- 
titled ‘* Bill of Exceptions tendered by Deft.’’ 
This was also signed Oct. 8, and declares ‘*‘ Now 
comes the defendant and excepts to that portion of 
the charge of the Court * * * and defendant 
tenders this its bill of exceptions to such said charge 
so given by the Court tothe jury and asks that same 
be signed.’’ R. 28. 

These are not proper bills of exception. They are 
not directed to matters of exception taken pending 
the trial and ascertained before the verdict. 

To make them available it should have appeared 
that the exceptions are made to the charge while the 
jury was at the bar. 

Phelps VS. Mayer, 15 How., 160: 
United States vs. Cary, 110 U. 8., 51. 


The first exception relates merely to the interest 
recovered. 

The other exception is to aportion of the charge,as 
to the location of a certain lamp in the building; 
but there is no evidence given to show how far ap- 
plicable the criticism made upon it by defendant is 
well founded. 
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When error is assigned upon instructions given, 
the bill must set forth so mueh of the evidence as 
tends to prove the facets out of which the question 
is raised and to which the instructions apply, other- 
wise the bill will not be considered. Uniled States 
vs. Hough, 103 U. S., 73; Worthington vs. Mason, 
101 Id., 194. 

In order to disconrage frivolous writs of error, 
this Court has the power, under its rules, to impose 
a penalty of damages, when a case is brought here for 
delay only. <A plainer case than the present, for 
the exercise of the rule, could not be presented. 


We submit that the writ of error should be dis- 
missed, or the judgment affirmed with damages. 


W. HALLETT PHILLIPS, 


’ 


Kor Lh fendants aD Error. 


TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, imma. 


No. 1056, £24 SF (07. 


R. H. PAUL, APPELLANT, 


Vs. 


HENRY B. CULLUM. 


APPEAL FROM THE SUPREME COURT OF THE TERRITORY OF 
ARIZONA. 


FILED OCTOBER 2, 1886. 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TER™, 1586. 


No. 1056. 


APPELLANT, 


is. 


HENRY B. CULLUM 


THE SUPREME COURT OF THE TERRITORY OF 
VRIZONA 
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R. HW. PAUL VS. HH. B. CULLUM. 1 


In the supreme court of the Territory of Arizona. TH. B. 

Cullum, plaintiff, vs. R. H. Paul, defendant. ‘Transeript on 
appeal. Ben. Morgan, attorney for appellant. Earll & Campbell, 
attorneys for respondent. 


Endorsed: Filed Dee. 9th, A. D. 1884. William Wilkerson, clerk. 


2 In the District Court of the First Judicial District, in and for 
the County of Pima, Territory of Arizona. 


H. B. Curtrum, Plaintiff, vs. R. H. Paur, Defendant. 


The plaintiff above named complains of the above-named defend- 
ant and alleges— 
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That on the 28th day of October, 1881, at the city of Tucson, 
county of Pima, the plaintiff was the owner and in the possession of 
the following goods, wares, and merehandise, situated and. then be- 

ing in the store-rooms on Congress street, in the said city of 
3 Tucson, formerly occupied by Messrs. Lord and Williams 

Company, and being those certain goods, wares, and merchan- 
dise inventoried and scheduled by H. B. Cullum, the plaintiff herein, 
and which said goods, wares, and merchandise are of the value of 
thirty-five thousand dollars. 


IT. 


That the defendant, on the 28th day of October, 1881, at the said 
city of Tucson, without the consent, and wrongfully took said goods, 
wares, and merchandise from the possession of the plaintiff. 


LPI. 


That betore the commencement of this action, to wit, on the 28th 
day of October, ISS1, the plaintiff demanded of the defendant posses- 
sion oft the sail eoods, wires, and merehandise. 

ae 

That defendant still wrongfully and unlawfully withholds and 
detains said goods, wares, and merchandise from the possession of the 
plarntilf. 

Wherefore plaintiff demands judgment against the defendant for 

the recovery of the possession of said goods, wares, and mer- 
chandise, or for the sum of thirty-five thousand dollars, the 
value thereof, in case delivery cannot be had. 
EARLL, SMITH, CAMPBELL & ROBINSON, 
Attorneys for the Plaintiff. 


(Endorsed:) Filed Nov. Sth, 1881. G. A. Clam, clerk. 
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zZ R. HW. PAUL V8. H. B. CULLUM. 


Sot bitin, 


Title of Court and Cause.) 
Action brought in the district court of the first Judicial distriet, mm 
and for the county of Pima, in the Territory of Arizona 
The Territory of Arizona sends. greeting to R. TH. Paul: 

You tie hereby “LIPO . ane required to) appear in iit} action 
brought against vou by the above-named plaintiffin the distriet court 
of the first pudieral district mane tor thr COULTY of Pima.in the Terr 
Lory ot Arizona, cil ubisWel thas complaint filed] vith the clerk ot this 
court at Tuscon, in said county (a eopy of which complaint accom- 
panies this summons), within twenty days (exclusive of the day of 
service) alter the service upon vou of this summons, if served in this 


} ’ ] ; ; ‘ 4 . ] » ' ae j non all 
COUHTV: DULL TE Served out of the county ana within this «listri t. thy li 


i 
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within thirty dave Siete other case S. forty dave. This sd 


0 (‘elionh Is brought by plamtil to recover of ce fendant eertalh 
‘ 


a 


Kroods, Wills, ania lt) rehandise wrongfaliy detained, or 1a) 
the sum of thirty-five thousand dollars, the value thereof, as will 
more fully appear by reference to the complaint on file herein. And 
you are hereby notified that if you failto appear and answer the 
complaint as above required the plamtif will take default and apply 
to the court for the relief therein demanded and costs and disburse- 
ments mn this behalf expended 

(aiven u ron hand and the seal of the said district court, at 
Tuseon, this Sth dav of November, A. D. TSS1. 
[SEAL | GEORGE A. CLUM, Clerk 


— 
- 


OrrICE OF TILE CORONER, 
County at Pima. 
| hereby certitv that T reeeived the within summons on the Sth 
day of November, A.D. ISST, and personally served the same on 
the Sth Cit of November, A’) D. ISS1, on) R. EL. Paul, berg the de- 
fondant named in the sttrmons, by delivering if and leaving with 
said defendant, } PSOnAILY, n the cout Ly (>] Pinos, ad copy of sited 
SLLPDMIOLTIS,. towethet with “1 Pre ane COTTect COPY of the complaint Wn 
tinis action. 
W. B. TLORTON, 
(‘nroner of Pima >. A. Tr 


| Mrncdorsed : | lhiled Nov. Sth, ISS. G. A. Clum., elerk. 


CTith ot Court and Cause. ) 


Now COTES the above “named ar te ndant and demurs to plaintitl’s 
complaint in the above-entitled action, and for cause ot demurrer 


avers that said complaint does not state facts sufficient to consti- 
Lute a Cause oft aetion 


| 


*) 
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Wherefore defendant prays the judgment of this court as to whether 
he shall further answer said complaint. 
MORGAN, SILENT & STEPHENS, 
Attorneys for Lh fe ndant. 


(Endorsed :) Filed Noy. 25th, ISS1. G. A. Clum, elerk. 
Minute fdrdey found in Bool he prerge IAT anede ry late of Ocloln r Oth, LSS?. 
* Demurrer withdrawn, 20 days given to answer.” 


Answer. 
(Title of Court and Cause.) 


Defendant, for answer to plaintiffs complaint herein, denies that 
on the 2Sth day of October, ISS], or at any time, at the city of 
Tucson, county of Pima, or elsewhere, plaintiff was the owner or in 
thr POSSESSION oft the goods, wares, and merchandise mentioned in) 

the complaint herein. 
Denies that said goods, wares, and merchandise were of 
the value of 855,000, but allege = that they were of the value 
of & : 

Denies that on the ZSth dav of October, ISS1, or at any other 
time, defendant, at the CILY OF bucson or elsewhere, took said woods, 
wares and merchandise from the possession of plamtil. 

Denies that plaintiff, on the date alleged In said complaint. or at 
any time, demanded of defendant the } Ose SS10n of ssid vroods, Wires, 
and merchandise. 

Denies that he still wrongfully or unlawfully witltholds and de- 
tulns said voods, Wares, anid merchandise irom the ; (Sse SS10n) of 
plamtil. 

Wherefore defendant asks to Ln hence clismisse dl, with his costs. 

MORGAN, SILENT, & STEPHENS, 
Attorneys for Defendant. 


(Endorsed :) Filed Novy. 15th, 1882.) L. S. Williams, clerk. 


Amend f Answer 
(Title of Court and Cause.) 


Now comes the defendant and for answer to the plaintill’s com- 
plait herein— 


s 


Denies that on the 28th day of October, A. D. 1SS1, or at any other 
time, ul the city oft ‘Tueson, county ot Pima, or ¢ | se where, plaintiff 
was the owner or in the possession of the goods, wares, and merehan- 
dise situated and then and there being In the store-rooms on Con. 
gress street, in the city of Tucson, formerly occupied by Lord and 
Williams Company, deseribed in) the complaint herein us “those 
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certain woods, wares, and merchandise inventoried and scheduled 
by HL. b. Cullum, the plaintiff herein,” and denics that said goods, 
wares, and merchandise are of the value of thirty-five thousand 
dollars. 


I. 


Denies that the defendant. on the 2Sth day of October, ISS], or at 


any time, il thie city of ‘Tucson or elsewhere. without the consent of 


plan till, Or wrongtully, or at all, took said woods, Wares, und mer- 
chandise from the possession of the plaintifl 


Denies that before the commencement of this action, to wit, Ol) 
the ZSth day of October, ISS1, or at cLth\ time, the plaimtitl demanded 
of the defendant possession of the said goods, wares, and merchan- 


dise. 
9) iV. 


Denies that the defendant still wrongfully or unlawfully withholds 
and detains said woods, wares, and merchandise from the POSSESSION 
of said plainer. 

hora further separate answer and defense to the above-entitled 
action defendant illeges that on the ZSth dav of ( tober, A. o> 1881. 
ana ul the several tines i reinatter alleged, he Wiis the duly elected, 
qualified, and acting shi ritfot the COUNTY of Pinna. Arizona Territory. 


That Ot) sid day he recerved, iis sherifl of said COUNTY, a writ ot 


attachment, duly issued 1) the case of Gr, lloward Thompson Us, 
Lord anid Williams, yy virtue of which he levied Lipon anid took 
POSSESSION ot the voods, Wiles, anid lhie rchandise bhi ntioned 1) the 
complaint herem as the Property of said det nilants, Lord and Wall- 
1iunhis, in) W Lise Pars “S100 if Wiis ana lo whom it belonged, and held 
the same as said shertlly and by virtue of said writ, at the time of the 
commencement of this action. 
Wherefore defendant asks lo he henee dismissed, with Costs. 
MORGAN, SILENT & STEPILENS, 
Attorneys for Defendant. 


(Endorsed:) Amended answer. Filed June 23d, 1883. L.S. Will- 
luis, clerk. 


10) bindings of hae and Conclusions ot Law. 
(Title of Court and Cause.) 


li the anbove- ntitled enuse, after hearing counsel for the re spect- 
ive parties and mature deliberation in the case, the court finds As 
follows: 


| . 


That on the 2oth dav of October, A. D. ISS Lo at the eity of Tueson, 


Charles H. Lord, W. W. Williams, and C. E. Ilarlow, then and for 


fit pls ee 
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several months before that time composing the mereantile firm of 
Lord and Williams Company, and exclusively engaged in general 
commercial business, viz., baying and selling goods, being Insolvent, 
mniade and executed as such firm a general assignment of all their 
property not exempt from execution, for the equal benefit of all their 
creditors, to Henry B. Cullum, the plaintiff, and that the plaintiff 
lmmediately accepted said assignment and took possession of the 
property conveyed by it, including the property mentioned in the 
complaint, Which property was a portion of the property of the said 
Lord and Williams Company at the time of the assignment. The 
assignment was executed in the firm name by W. W. Williams, and 

also signed by said Williams and said Harlow individually, 
1] and by said Lord by his attorney, the said C. E. Harlow, the 

sulcl Harlow then holding il general power of attorney from 
him, and the said Lord being then absent from the Territory and 
sick, and lis whereabouts being entirely unknown at that time to 
his partners and family, though every reasonable effort had been 
made to discover it, and that said assignment was ratified and 
approved by said Lord at the carliest opportunity. 


That on the said 25th day of October, A. D. 1881, and for a long 
time previous thereto, at said city, the said Charles TL. Lord and W. 
W. Williams were copartners in the banking business and in deal- 
ing in live stock, under the firm name of Lord & Williams; that on 
said last-mentioned day the said firm of Lord & Williams, being then 
Insolvent, made and executed a general assignment of all its prop 
erty not exempt from execution for the equal benefit of all its cred- 
tors to the said Henry B. Cullum, who thereupon immediately 
entered Upon the POSssesslOn of the same and accepted the trust. 
Said assignment was executed in the firm name by said Williams, 
and also signed by him individually, and by said Harlow, as Lord’s 
attorney-in-fact. 


ITT. 


12 That said assignments were made in good faith by the said 
firm respectively, and that at the time of making the same 
the assignors had full confidence in the ability and integrity of said 
Henry b. Cullum. 
is 
That on the 28th day of October, A. D. 1881, one G. Howard 
Thompson commenced a suit in this court against the said Lord & 
Williams, and sued out an attachment therein against the property 
of the siiic Lord WX Williams, and placed the “ile in the hands of 
the defendant. Robert H. Paul. who was then the sheriff of Pima 
county aforesaid; and the said Paul, claiming that the goods and 
property in the complaint mentioned and described were then the 
property of the said Lord & Williams, and not the property of the 
plarntitf, seized and attached the sume against the will of the plain- 
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tiffon the 29th ity of October, A. D. ISS1, and held the same until 
they were replevied in this suit. 
v. 

That at the time the said property was so seized and attached it 
Wiis the property of the plarititl, and not subject la such st VAN or 
attachment. 

V i. 
That the value of the property in question ts thirty-five thousand 


dollars. 


. o ° : _ ' 
ls And as conclusions of law from the lorevowhy liicts f 


iit 
court fityels 
[. 


That the property in thee prunpoleatnal mentioned and deserthbed was 
by the defendant from: the POSSESSION 


\\ rongtully taken and detained 
of the pla nitill 


That the plaintiffis entitled to a judgment for the return of said 
property, and if the same cannot be made, for the sum of 355,000 
awgalnst the defendant 

And it is ordered that judo nt be so entered. 

Dated ‘Tucson, October Sth, A. D. ISS4. 

W. F. FITZGERALD, 
lssociate Justice of the Supre me Court of Arizona, and Presiding 
Judy of the District Court, First Judicial District. Pima 
County, ee 
(Eudorsed:) Filed Oct. 11, 1884. C. S. Jetfards, clerk, by J. A, 


Anderson, Jr., dep. 


| | Judgment 
(Title of Court and Cause.) 


The eourt having this day signed and filed its findings of faet 
and conclusions of law in this case, and the value of the property 
claimed having been found yy the court to be the sum of thirtv-nine 
thousand dollars, and the property claimed having been taken into 
POSSesslOn of the plamtif: Theretore— 

It is adjudged that the plamtil have and retain possession of the 
personal Property dese! ihe in) the complaint, Lore tha r with the Costs 
of this action, amounting to the sum of five hundred and thirty-nine 


dollars. 
Oct. 11th, ISS. 
W. FF. FITZGERALD. 


Associate Justices 


(Endorsed:) Reeorded in book 2 of Judgments, page 216. 


ences 
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Stati lite nition Appeal and Ame nil ime nts and Additions Proposed hy Plain- 
tiff and Accepted hy Defendant. 


(Title of Court and Cause.) 


De at remembered that the above-entitled action cue on regularly 
for trial at the court-honse in Tucson, Pima county, Arizona 
le Territory, on the 20th dav of May, A.D. 1884, before the dis- 
trict court of said COUNTY of Pima, the Llonorable W. I l’itz- 
gerald, associate justice of the supreme court of the Territory of Ari- 
zona, presiding, sitting without a jury, a jurv having been expressly 
waived, Messrs. Earll and Campbell appearing as counsel for the 
plaintiff, and Ben. Morgan appearing as counsel for the defendant, 
for whom he had answered. 
And thereupon the following proceedings were had, to wit: 
The plaintil, to sustain the issues on his part, introduced the fol- 
lowing testimony: 


IH. B. Conte, the plaimtitl, ealled, sworn, and examined on the 
paire of the plarntiil, testified as follows: 

Mr. CAMPBELL: Q. You are the plaintiff in this suit? 

A. Yes, sir. 

(). Lic you reside here in (tober, ISS]? 

A. Yes, Sir. 

(). How long had you resided here at that time, and what was 
your employment iit the date of this assignment? 

A. had been here about avear and il half: | Wiis cashier for Lord 

and Willtams—that ts, in the depository of the United States. 
Lt (). You were employed by them in the United States de- 
pository 4 

A. Yes, sir. 

(). Were you employed in doing anything else? 

A. Attending to the contracts of Lord and Williams and their 
banking business. 

(). What kind of contracts are you speaking of? 

A. Indian contracts, furnishing supplies to Indian agents at San 
Carlos and the ditlerent ueehncires aT the Territory. 

(). At threat time had Vou ans connection with the firm of Lord 
and Williams Company ? 

A. No, sir. 


(). Will you produce the assignment which you have there? 

A. (Produces.) 

(). Also the power of attorney from Charles Hl. Lord to Charles 
I. Harlow? 

A. (Produces.) 


(). At the time of the exceution of this assignment, where was Dr. 


Lord, if you know? 
A. He had started two or three weeks before the failure, may he 
a longer time than that—it is sometime ago and I do not recollect 


S R. H. PAUL VS. H. B. CULLUM. 


exactly —for st. Louis, Missouri. to Sor Ilunter, wlio Wis associated 
with him in supplying beef to the Indian ageney, at St. Louis, on 
the lndian contracts, 


17 Mr. MonrGan: i. State where he was, without gory nite 
anvthing about Mr. Hunter? 

Mr. Campnene: Q. Tlow long before the execution of this assign- 
ment was it that he started? 

A. it May have been three or four weeks, or two weeks: 1f must 
have been three or four weeks, [| think; it was three years ago. 

Q. Do you know whether his whereabouts was known at the time 
of the execution of this assighiinent to vourself, or lo anybody about 
the house of Lord nid Williams Company? 

A. No, sir. 

(). Do vou know whether any efforts had been made to find him 
at the time? 

| is ¢ De he was tel craphed lo repeatedly, and LO other parties the 
firm were buying woods ot 11) mst. Louls, ana the hotels in St. Lous. 

{). | will ask vou Tek vara to the slonature of Lord and Williams 
Company, by C. FE. Tarlow, on that paper. Do you know Harlow's 
signature ? 
Yes, Sir. 
?. is threat his signature? 
A. Yes, Sir. 
») W. OW. Willisams; is that his signature ? 
A. Yes, sir. 
»). C. E. Tlarlow; is that his signature? 
A. Bee, are, 

(). ©. TL. Lord, by lis attorney-in-fact, C. E. Harlow; do you know 

about that? 
Is A. Yes, sir. 
Av. That is the st~natureot €, Ie. Ilarlow, as attorney-In-fact 

for C. TH. Lord, of C. KE. Harlow himself, and W. W. Williams’ 

A. Yes, sir 
?. When Wiis the whereabouts of Dr, Lord discove road” 
A. A day or two after the assignment. 

). Where was he then; where did he then turn up? 
A. It was a few days after the assinment ; [do not recollect ex- 


— 
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; 


). Where did he turn up, then? 

A. lh a hospital hear St. Lous, 

). When did he return to this place? 

A. About the first of December, 1SS1. 

(). When lis wherabouts was ascertained, was any telegrams sent 
to or reeeived from him? 

A. There was one reeeived from W. W. Williams from him that 
he wave me. (Produces. ) lt Was rt peated, iis the himes were ot 
spelled right; there wre three dispatches here, but they ure all In- 
tended as the same dispatch ; the words were not spelled just right 
anid they were repeated, 

(). The telegraph operator repeated them ? 


~ 
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A. Yes, sir; at the request of Mr. Williams? 

(). Who is Claude Anderson ? 

A. He is dead now; he was formerly m the United States deposi- 

tory. 
1‘) (). Do you know his handwriting? 
A. Yes, sir. 

(). Will you look at that pALper and see if that is his signature? 

1. Yes, oer. 
). Is that the signature of Charles H. Lord? (Power of attorney.) 
A. Yes, sir 


Mr. CAMpbecei: I will offer this power of attorney. 
Mr. Morgan: What is the object of this power of attorney 4 
Mr. CAMPBELL: Simply to show that Harlow was authorized to 


act for Dr. Lord in the matter of assignment; that is all. 

The Court: Was it made prior to the assignment? 

Mr. CAMPBELL: Yes, sir. 

Mr. Morgan: Our objection is that it is immaterial, irrelevant, 
and incompetent, and proves no issue of fact; it is simply a general 
power of attorney. 

Mr. CaMpbeii: It Is exactly a general power of attorney to do 
pretty much everything under heaven. 

Mr. MorGan: I will state my objection and have it in the record. 
My objection Ix that it is Immaterial, irrelevant, and Incompetent, 

from the fact that thi power of attorney shows upon its face 
2) that it isa personal power of attorney made by Dr. Lord to 

C. Ek. Harlow, not involving Dr. Lord as a partner of the firm 
of Lord and Williams Company, 

Mr. Campbe tri: It is not introduced for that purpose. 

Mr. Morgan: If it is introduced for no such purpose, I fail to see 
the relevancy of it. We are not dealing with the private individual 
affairs of Dr. Lord, but with Dr. Lord as a partner of the firm of 
Lord & Williams Company. 

The COURT: Proceed. Let it be read in evidence for the present. 
| will determine all questions of the admissibility of evidence after 
the testimony is closed. We will not lose time by discussing the 
materiality of evidence at this stave of the ease. Let the document 
be considered as read, subye et to the objection. 

Mr. Camppett: Q. Do you know who composed the firm of Lord 
& Williams Company ? 

A. Yes, sir: C. HL. Lord, W. W. Williams, and C. FE. Harlow. 

(). And when it was organized? 

Mr. MorGan: (). Is there an agreement i writing as to who con- 
stituted that firm ” 

A. Yes, sIr. 

QQ. Well, | call for the best evidence of that fact. 


The COURT: That document must be produced or its loss 
shown. 
21 A. (Witness produces the writing.) 


I—S93 


‘cS of those cry ith 


mich. ; | | Lord. \\ \\ Wi ilitthi and { : l, llarl 


) 
A. Mr. Ilarlow. 


(). You know the signatures of C. TL. Lord, W. W. Witham 
and } ? Llarlow (o]) thils Peli Lt) by thicpse {>} Phose ‘- Psiplis Pes} (‘*l- 
i : ; s 
ively’ 


\Ir. VIORGAN: \\ Oty) ‘yo Me fe ee " PPryLTY: crt ’ | } 


it as Immaterial, irrelevant, and in 
COMIPer lil unde tia pried ibis 12) thiis Case 

The Court: Q. Whatis the document ? 

Mr. CAMPRBELI \rticles of Agreement of Partnership between 
Lord & Willams Compan | propose to follow threat up with proof 
of the fact that they were there in business bopere ther in pursuance «yf 


this ayvreetie hit, dated No sure l) ist. ISS]. 
Mr VMIORGAN: Well. VW i object Tei IT Te 


: 1] . + | 
this case. no aller ition of ie 


ert s ' ' COTTE POLALTTLE ried hia) nmatter | lorth lt 
| | 
the answer. It is entirely lmimatertal 
rast ‘ ‘ } : ; Bee... ? ’ 4 ’? 
Phe [ Apt’ ie% Let lt ine resiad] Stlvtlect to tiie ChLoTeeeL Tay) to by (ete ] 
nd | 


| 
| Ho it of road thre power of attornes 
} ' 1 i} > } 
and then this agreeme Phev are as follows: (Reads.) 


thi 
VARliTe have lik le. constituted, ana 


4 
. ; } | | } »)7 i cal _ ‘ »? saat 
dppotnted tklidi o> Lhiese presents do make, CONSLITUTEC, ane Lp PHOT 
: . : i 4% ‘ ’ A aac ‘ . . . | 
U. 2 llarlow, ()| ne Countvy ana Perritory aforesaid, mv .true aha 
. se :, , lan , , | 
lawful ile rhev Tor yale tha it) ri \ Picilwe., priate, citi ste , thea it) 
} | | ] , - ‘ . : " : ] 
mi\ Lim pti rieey | a) gis i (if eeeeeeuee “iit iat’. recover. i*t) ect. ane rt 
: ! ’ } } . 
CCV’ ills ere SUTRAS OF TOMES lebts, dues, accounts, lewas les, bequests 
’ ’ y a ’ , 
mterests, GIVidelas, alhultles, ane demands whatsoever, as are low, 
’ | } i : Ss . | ' ] ‘ ‘ 
Or siiail tereaitel eCCOTMC GUC, OWE, PAVaDIe, OF MePOOTVEPTTAGS Lao That 
’ , } 1} } } ' 
. ’ ‘ ’ » 7 a* fy ‘ P ° * 
filial ive Lis cLliet rn | i] Willi Wavs an reads. TTL TV Tadhie Of 
OlLhnerwis hor the recovel thereot by attachments, arvests, distress 
+} 7” } | } ’ , ' i ‘| ‘ . a ; sf 
OP GtLhierywise il i‘ COTLIP PORTIS eeke merece TOT Lile “ane, aba ACU 
y i} , + a , ' 
: , . 7 , > ’ > i . 
tanees, or other suthiicient discharges for the same for me.and mb ms 
’ | 
MAME to lak SOU Lbhed ake ver: to bargain, contract, agree Tor, 
red) . nal tal le tenen age See and 
pure Se. receive, Git tLin' Mithieis, Tehements, Perealwlaments, aba 
t wae , j } } } 1} " | 
wccept the se and possession of all lands, and all deeds, and othe 
, ’ : ‘ ‘ " ; . " ; i ] } , ’ 
tS i l Lhices itt Lif iV pik gt gt? ‘i tt? it a. lel Leriiise hel . titi. ss ' 
| . rom 
Peerilise I ic’cihst ("t) ive ‘ ! | a a itiial hvipothes iit leayieis lé rie’diie jis 
) F | : ) Vey: 
wha nereadilarne CS Lipeoli =tle CTITS Ab COMaAITLIONS, AN Ul 
~)*? } F sos | \ | ] . ] 
Je) Stich) COVEeHRANLS as tle s billikK sf iso TO parerain chliat 
agree for, buy 


eyeryvy WilV flied) Taine (| Camwdis, WalTeos, alia bie rehan- 


; 


dise, choses 1m a tioh., and other my 


ae Possess lol. of ial AcLION, 
i i ‘ 
’ ] ‘ i] — *- } = . : 
anal to) lake, do, tiie t] Priscte cli eb iitd CVyery KIT] (of PLISlTeess OOF 
> . ] > ] 7 ] i . : . 
what neture ane KIN sor ver, and also for bie and 1d) Dee name, and 
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as my act and deed to sign, seal, execute, deliver, and acknowledge 
such deeds, covenants, indentures, agreements, mortgages, lhypothe- 
cations, bottomries, charter parties, bills of lading, bills, bonds, notes, 
ree Lyol Ss. evide nees of debt. rt I ases, if nel sutistact lon s of morteage 
judgement, and other debts, and sueh other instruments in writing 
of whatever kind and nature as may be necessary or proper in the 
Premises, 

Giving and granting unto my said attorney full power and au- 
thority to <loand perform all and every act and thing whatsoever 
requisite and necessary to be done in and about the premises as 
fully, to all intents and purposes, as | might or could do if person- 
ally present, hereby ratifving and confirming all that my said at- 
torney shall lawfully do, or cause to be done, by virtue of these 

presents, 
24 In witness whereof, | have hereunto set my hand and seal 
the sixth day of April, one thousand eight hundred and 
clolty-one., 


CHARLES H. LORD. [srat.] 


Signed, sealed, and delivered in the presence of— 


CLAUDE ANDERSON 


TERRITORY OF ARIZONA, | 
County of Pima. } oy 
On this sixth day of April, A. Do one thousand eight hundred and 
eighty-one, before me, Willams J. Osborne, a notary public in’ and 
lor [ he Coll bit ot nna, }w reo ik ehpopn are 7 ( hart “ | l. Lord, whose 
name is subscribed to the annexed Instrument as a party thereto, 
known to me to be the person desertbed In and who executed the 
stid annexed instrument as a party thereto, and who duly acknowl- 
edged to me that he exceuted the same freely and voluntarily and 
for the uses and purposes therem mentioned | 
li WIlThess whi reol eave nerennto set mhiy I Tu ana ath Ke rh 
official seal the dav and vear in this certificate first above written. 
[SEAL | WILLIAMS J. OSBORNE, 


; Bs 
Notary Public. 


Filed and recorded at the request of C. E. Harlow, April Sth, A. D. 
ISS], at 9.30 a. m., book 2, Powers of Attorney, pages 110, 111, and 
112 

CHARLES R. DRAKE, 


{ j ’ . : 
Pegeidj afatait a 
. 


This acrreemmcnt, enter d into — and betwee 1 Lord ana 
Williams and €(. FE. Harlow. all of Tueson. Arizona Territory. wit- 
nesseth: That the said Lord and Williams have this dav and date 
tiake 1 brits » pearly rsh }) the sand ©, lat low under the follow her 
eonditions: Thev agree that an inventorv of their stock of merehan- 
dise shall be taken under the supervision of said Harlow, and after 


its value shall be agreed upon by the parties interested the same 
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shall be turned over and delivered to the said Harlow as a capital 
stock, to be sold with his entire direction and supervision under the 
Pheddaie sini style of Lord and Williams Company for the term of one 
year from the date of this agreement. The said Harlow shall attend 
to all the business of the new coneern, such as the peevinient of debts, 
employment of bie Ip, purchase of coods, preayerii bit of Sittlie and all 
expenses attending the proper and legitimate carrving on of the 
business: shall Open “a new set of hooks, In which il complete anid 
true exhibit of the business shall be kept, fnicl always Open to thie 
parties interested for Lisp ection shall, iis far iis possible, do il cash 
business : shall remit Hones ice Pury debts Incurred as fast as the 
Sabie hay he realized from sil 5 . shall hot <10n, endorse, or 
2) negotiate any notes, bonds, or agreements using the new firm 
name unless strictly in connection with’ the business of the 
house, and only then after consultation with one or both the other 
meme rs of the firm: shall Cause, al the ena Ol each month, aih CA- 
hibit lt) lye Made of the condition (y] the firm 1) thi shape of a lyeal- 
ance-sheet; and, finally, every six months shall cause an inventory 
to be taken of all the property and the books balanced, after which 
auniy profit thre re Phat be shall be divided ils follows: The siitil Lord 
ana Williams shall have elolt-tenths of the same, and the seid Llar- 
low two-tenths of the same. ln case of loss, the same ratio shall pre- 
vull in sharing the same. In this contract it is distinetly understood 
yy the parties interested that thre preurtri rship only yi rtains to threat 
of mie he handising, anid las no Conneclion in any shape Cor tppatbibier 
with any business the said Lord and Williams iav have jointly or 
severally outside. Any trade or business thev may be able to direct 
lo the Hew Concern the shall dos », chhi profits to lhe Aerive 7 irom 
sume to be considered identical with those arising from business with 
other partie s, Thi Vv, hows Vi r shall have it Cost price any merchanh- 
dise they may need or require for their own individual account. In 
ease said Tlarlow shall add nh cash to thi capital stock, he shiall 
rece Ive for same ten per ce hit. interest per vear, Which hou 
ao shall be charged LO thie LOT ral cXe hangve and terest account 
Co TL. LORD. 
W. W. WILLIAMS 
Cok. TARLOW, 


MIr. CAMPRBEL! 


Q. When did Dr. Charles IT. Lord return here? 
A. About the first of December. 


Mr. CAMPBELL: I will offer these telegrams, dated November first, 
from Dr. Lord, approving and confirming the assignment 

Mr. MorGan: | object, on the ground that they have not been 
proven to be teleg 
that they are Immaterial, Irrelevant, and Incompetent, because it is 
an attempted ratification of this transfer of property subsequent to 
plaintifl’s attachment suit. 

Mr. CAmpbeELL: Well, I will withdraw the telegrams for the pres- 
ent. 


j } . ee } } 
rams sent by Dr. Lord. and also on the eraund 


lp 
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». When did he return”? 
A. About the first of December, 1SS] 
»). In what condition as to health’? 
A. He was still feeble. 
). Were vou in the employment of Lord & Williams Company ? 
A. Na, sir. 

(). Were you acquainted with their business at the time of the 
ce xecution of this isslvbineil 4 

A. No, sir 

OS (). Then | will withdraw vou from the stand for the pres- 
ent, and call Mr. Sessions 


('. [. Sessions. a witness called on the part of thre plarmtill, sworn 
and examined. testified ; - follows: 


Mr. CamMpBete: Q. What was your business during the month of 
October, A. D. ISS1L? 


A. T was bookkeeper and cashier of Lord & Williams Company. 
(). llow long had you been mm their employ t 
A. Six or eight months, | think; that is my reeollection now. 
(). You had nothing to do with the making of sales, had vou, 
only bookkeeper f ; 

A. That ts all. 

(). Will you state if you know anything about their financial con- 


dition iil the time that this ussigvnient Was tnade ? 


Mr. Morgan: We object. The books of the company must show. 
This ventleman las pot beeen an the eriploy of Lord WN Williams 
( COLLEP MATES lor a long Lidice’, siticl leis hat head nccess LO the books 

The Court: If you want to show the financial condition of that 
firm, you must introduce thy books. 

Mr. Campre i: | do not see how that ts necessary. 
28) The Court: That ts the ruling of the court; that question 
is settled for the present 

Mr. CAMPBELL: Note our exception 

The Court: Counsel can und rstand that « xceptions are taken to 
cull tha rulings of the court which are unfavorable to them without 
the rect SSIUN ol putting It Onl} record CV r\ Lilie 

Mr Campnett: Do you know what amount of cash they had on 
hand at that time ”? 

\lr. Morgan: One moment. The books must show that. 

Mr. CCAMPRBELI SUP dp bse ir a party Is il ehiretia ana has 
charge of the cash it maiv state 

The Court: The information is derived from books: I think 
vill be well to wait until the books are brought here 

Mr. Cawprnett: Well, while we are waiting for the books, I will 

r this assigninent of Lord & Wilhams Company. Is there any 
arb yye ection to thus asst 

\lr Nona .. ar vou otter this ussi@niment =f parate from the CA- 
liibit, pust tli aSsleniine Lik ghbendae 

Mr. CaMpBbett: Only the assignment. 
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Fr ? } ’ ' ' ' - i 
Mer. Morgan: | object to it on the ground that it Is tmmaterial, 
relevant. and beconiperenl, an tends la prove No Issue in) this Cuse 


Thy ( «ol se | # . oe ly wert <b reet rd) a oblectlon, 
\lr (CAMPBELL! li Is iis follows 
yt} This indenture, made thr 2th dav of Octobe if \ |) ISSI, 
why ana DOerweedl C hist vo I] Lord, W heel > W. Williams. and 
Charles FE. Harlow, doing business in the city of ‘eeem county of 


. .* | 


Pima, and Territory of Arizona, under the firm name and style of 
Lord & Williams Company, the parties.of the first part, and Tlenry 
I} C‘ulluim, of thr “Lh city, thas pecul riy ot thie second pearl 

.\ her iis, the prerrci sot thr first part aire indel toad Lo divers jy l’- 
sons nod firms in various sums of money, and have become and are 
unable to pay such indebtedness in full; and 

\V hey Gils, ill ores rite rt iv thre ir fsscLs nid 
the payment of them said debts, 


cllects collected, seni 
faith falls applied LT} ana towards 
they have concluded to execute these presents 

Now, therefore, this Indenture witnesseth: Tha it the parties of th 
inst paar Lt) consideration of the pore HLIses, nil of one dollar to thy 


» hana parla by Line party of the second prart, at or before the execu- 


tion ahi deliv r\ oft this ol pPese Hits. thre receipt ot whieh Is iT reby 
acknowledged, have granted, bargained, sold, assigned, transferred, 


and set over, and by these presents do grant, bargain, sell, assign,. 
ana se~t over Uublllo thie party (>] the second part, all ana singular, the 


real rel } rsonel Cstate, merchandise, book ~ debts. UCCOLULES, bills 
le cerviable, PPOTMISSOPS Hotes, contracts, a lots. dues, fisscts ania 
} 


>I demands of every nature, kind and description, of the parties 


of the tirst pair, wheresoeve rsnel pray rt assets. and effects 

meaty | ye oT be “itu ited. CN Ce ‘ suely property ‘1S ls hy law CX mint 
from execution. 3 

To have and to hold the abov eranted and assigned property and 


etlects. and every part thereof, unto ssid party of the second pear, 
his successors and “lans, in trust, nevertheless, for the uses and 
PULP Pyne ~ follow iiit’ That Is to say, to sell, dispose of. eoll et. recoyve] 
| 
and receive the said property, moneys, and effects, and generally to 
eornvert the sap ltiter THOME Y, either at public or private sale, and 
for the best prices that can be obtained therefor. And with and out 
of the proceeds of such sales and collections— 
| =f To peer anid dischare all the just ane iz asonable ( Np hscs. 
costs, and charges of executing this assignment, and of carrving into 
effect the trust hereby created, including the lawful compensation 


4 
: ] ' ’ . . . as } 
iL the pares of the second part fo] his serviees in executing said 


2d. To pre anal «lise hare out of the residue of said mone from) 
said sales and collections all the debts and liabilities now due, or to 
hecome due from the satcl parties of the first part, 2 schedule -of 
which the parties of the first part will furnish the party of the 
second part as soon after the execution and delivery of on = 


? Dreseclts as the same ean be made out: andaif the resid 


*> 
Spd 


a 
— 
a 


said money arising from sald sales and collections shal 
be suflicient to pay the said debts and abilities in full, and the in- 
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terest moneys due thereon, then to apply the same, so far as they 
\\ 1 CXL nel, to the pre ment of the seta debts and habilities and in- 
terest moneys proportionately to their respective amounts, and if 
“iter | iVinent of all the COSLS, chy reine ana ‘ XPeciises attending the 
CXCCULION OF sald trust, ane thi PREV Tha lit ana discharge in full of all 
lawful debts owing by the said parties of the first part, of any 
ind every description, there shall be any surplus of the said pro 
ceeds remaining in the hand of the party of the second part, then to 
pay such surplus to the parties of the first part, their executors. ad- 
ministrators, and assigns: Provided, however, that if, after the pay- 
ment of the partnership debts, there be any moneys remaining, said 
all be apphed to the payment of the individual debts and 
liabilities of the parties of the first part, the share or portion of such 
thre prea dene nt of the debts of such pLrly (and not to the debts of the 
other) an | without ber ference to the Individual creditors : and then 
if there remains any surplus the same shall be distributed as above 
provided among said parties of the first part, in proportion to 
| tiie ir respective Interest in the said partnership property ; and 
the parties of the first part hereby constitute and appoint the 
party of the second part their attorney in fact, irrevocable, to ask, 
ce mand, sue for, recover and receive the above assigned property 
and etlects, and CVery part thereof, 
ln WILNCSs whi reot thie preartie 2 Of] the first part have hye reunto set 
thie r firm name and, hot lia’ rice ahh firm seal, aflixed the seal of 
the partner signing said firm name, the day and year in this assign- 
miechnt first above written. 


<urplus belonging to ea h of the respective parties to be applied to 


LORD & WILLIAMS CO.. 
(Ck. HARLOW). 
W. W. WILLIAMS. 
C. BE. HARLOW. 
C. H. LORD, 
(By his attorney-in-fact, C. kK. MARLOW). 


Signed, sealed, and delivered in the presence of— 
H. FARLEY. 


bie re by oo prt the trust create 7 by the foregoing assignment, ana 
aera faithfully lo periorint the same, 
HENRY B. CULLUM. 


Tueson. Pima county, Oct. 25th, A. D. ISS] 


TERRITORY OF ARIZONA, | 
f Oualy of Pima. } - 


On this 25th day of October, A. D. 1881, before me, Hugh Farley, 

a notary public in and for the county of Pima, Territory of 

“4 Arizona, pre rsonally came Charles E. Harlow, the attorney-in- 
fact of Charles H. Lord, and known to me to be said at- 
torney, and who, as such attorney, executed the foregoing instru- 
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] sant ] | ; | 
ment. and acknowledeed Liat he ¢ Kecuted tt) “illthec as thre act and 
} ’ . . ’ ’ , . ‘ } ’ 
deed of said Charles EL. Lord therein deseribed, and for the uses and 
Purposes therein mentioned. 
. sty \ | ’ i | we. ; ‘ | } ] i}, ls ,° 
li WitheGss Wiereol] Phil mereunto set inv tinhad anad athixned TN 
; } , : : ‘ ’ 
spayed sat ; ‘ ‘3% ; . ;% | ‘ = ‘ ? ’ a ; 
othicial seal the da cLhidd Vea thy this certificate first above written 
, ' Pid 
HUGH FARLEY, [seat] 


) Ps 


TERRITORY OF ARIZONA, | 


Sth dav of October. A. D. ISS1. before me, Tlueh Fark 
na hothar public Lt} ehnvel te) thie Ste COUNLV oO Pinner. jn rsonally il}>- 
merry 7 \\ be I I’ \\ ‘ \\ ittisans ana (‘hing le - I. Llarlow. thi M’Psolis 


} ] ; ’ ; 
. ; . | ; . . ’ . sy . . 
Whiose hates are stlbscribed to line iorevolhey bstrumicnt as partics 


thereto, personally known to me to be the persons who executed thi 
said instrument, and they, each for himself and not one for the 
other. acknowledged to me that thev executed the same freely and 
voluntarily, and for the uses and purposes therem mentioned, 

ln witness whereof T have hereunto set my hand and affixed my 


otlietal Sor the «day and Vveour mm this certificate first above rhieli- 


bron (ji. 
HUGH FARLEY, [sear] 
Notary Public 


35 Filed and recorded at request of H. B. Cullum, Oct. 25th, 
\. DISS, at 5.15 p.m, Book 10, Deeds of R. E., pages 666, 
O07. and riate 
CHARLES R. DRAKE, 
(aunty Record 7. 


By ANTHONY COENAN, Dep 
IH. B. Cunnon, reealled for thy pelanntrl, testified as follows : 


Mr. Camenen.: Q. [Ts this vour handwriting here, Mr. Cullum, to 


tliis eee pilance? 


A. Yes, sir. 
() rstiute whether. immediatel (}) thie acceptance of this HSS1ON- 
ment. on the 2oth of Oetober. ISSL. vou entered Into the possession 


Of the store mentioned an thy complaint 


Mr. Morgan: We object, as being immaterial, irrelevant, and in- 


COMI Lent. 


The Court: The objection is overruled, 
Mir. Morgan: Note our exeeption. 


| a Immediately took POSSCSSION | took the signs down, closed the 
door, and proceeded to take an inventory, and Mr. Williams and 
Mr. Harlow went around with me to the emplovees, and told them 
that they hal rrpancte ih assignment, , 


Mr. Morgan: Q. State only what vou did. 


Mr. Campbecs: Q. That assignment was delivered to vou on that 
dav, and you then did what”? 
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ot) A. either took it or sent it by SOC PCcPrsol to the record- 
er’s office and had it reeorded. 

Q. On that same day? 

A. Yes, sir. 

Q). What time of the day was it? 

A. About five o'clock. — 


The Court: Will not the instrument show for itself? 

Mr. CampBeti: Yes: it shows that it was recorded at five o'clock. 

(). You then went into possession; what did you do in the way of 
taking POsst SS100) li threat day 

A. After I closed the doors, | took the si 
taking an inventory 

(). Did vou have a complete Inventory made at that time? 

A. | followed it up until it was completed, 

(). Well, now, state whether at any time during that time you did 
anything else tly) to the time the sherift Culiie there for the defend- 
anit: lid vou do anything else besides taking itt inventory ; what 
else did you do in your character as assignee, if anything, towards 
keeping anal ihulntaming possdssion of the property ¢ in the store? 

A. At night I had a man sleeping there and during the day we 

were taking the inventory continually. 
ay You said something about informing the emplovees; what 
was done there in relation to that? 

A. Mr. Williams and Mr. Harlow went with me and informed the 
employees that [ was the assignee and in charge, and they were re- 
sponsible to me for their acts, and under my direction. 

(). What did you do, if anything, in relation to the employment 
ol any of them * 

| made arrangement for their continuance, those that I needed 
during the time I was taking the inventory. 

(). For those you needed; what did you do in regard to any 
others? 

A. I think there were one or two extra clerks employed to assist 
in taking the inventory. 

(). You proceeded with the inventory up to what time; when 
were you interrupted; and, when did Mr. Paul as sheriff make his 
appearance ? 

A. I think it was on the 28th or 29th of October. 


rns down. and commenced 


' 
= 


} 


The Court: (). What was the date you took possession ? 
A. The 25th. 


Mr. Campnety: Q. You remained there continuously in possession 
until the sheriff came there on the 28th or 29th? 


A. Yes, sir. 
(). What did the sheriff do then ? 
os A. He demanded POSSCSSION , | refused. Ile said he was 
directed by the plaintiff here, Mr. Thompson, to take full 
charge. 
(). Did he proceed to go on and act there, and take an inventory, 
and so forth? 
3—SH3 


j } } ] ; 
A. Yes. sir: he’ saled o) Vas directed to take all thas hooks, NLDCEs, 
ibidd PUL s = Oot) Lie io aL raiwers 
+ 
, *; 

Phe Counr: Whia s the date of the assignment 

i | 
A. 2oth October, TSS] 

] 7. . +} 

{) nd ohn the 2 Herill came there 


\lr (CAMPBELL: Thi (Toroneis Ute 
to be worth thirty-five thousand « 

Mir. VIORGAN: Yes. sil Livia Is nereed L¢). 

Mr. Campepece: Q. About what time was the inventory of the stock 


Cr OUP arranges bit aan admitted 


completed 7 

A lh the early perl (o] Nove maibe i. | think the oth or Sth—some- 
where along thie git 

(). When you completed that inventory, will vou state what you 
did with it? 

A. Atter the woods were re pri vied from the sheriff | sold them to 
Hl. 13. Claflin & Co. 
wet (). What did you do with the Inventory that was taken? 

A. T put the amount in my schedules. 

(J). Wiilhit to vet at whether thus is the hive ntoryv you took ? 

A. Yes. sir: this is the inve tory of the roods—tlhat Is, the total 
“miouht of thie InVentors 11) there: bout the Inventory that l hiad 
taken ina compiled form is ino my office. This.contains the total 
amount of the iInventorv. and is everthing that there was ther 
That is, the inventory [I proceeded to take was the merchandise, and 
then the accounts were listed Li the bookkeeper, and’ I checked them 
off of the books 

(). And then you annexed the whole to the assignment? 

A. Yes, sir. 


iy. So thiis docu nt vives US a complet showlng of the aflairs iis 


aan 


they appeared il thi Lite 

A. Yes, sir: so far as learned 

(). Now, according to the inventory so taken, including every- 
thine threat threre Wiis there, how did yo estimate the values? lh 


taking the 1nive niori - id you estimate the values? 

A. As to the merchanatse, Ves, sir. 

LF 2 lLlow with regard to the book accounts and bills receivable? 

A. The balances wer placed as listed there. 
tt) (). Did you make any deduction ior bad debts, or anything 
of that kind? . 

A. No, air: 

(). Now, with regard to the stock, when you came to examine that, 
on what basis do you say your Inventory was made ? 

A. The merchandise was inventoried on the basis of purchase, 
with freight added, 


eagle sd 
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Mr. Morgan: That is immaterial, It is agreed that the value of 
the goods attached was thirtv-live thousand dollar. Now, what is 
the use of going Into this” 

Mr. Campbentt: Lam simply showing that they were utterly in- 
solvent at the time of the making of this assignment. That is the 
oby cf of this testimony : that 1s all, 

Mr. Morgan: [f it is for the purpose Judge Campbell states, then 
We object to i (ol) the rout [that it Is bray rnbeate rial, irrelevant, ariel 
Incompetent, and not an Issue in this case under any phase of it? 

Mr. Campbetit: I do not know that it is necessary, but I thought 
| would make this thing iis plain iis anything could be. 

The Court: | can see hives If it might becon Ir portent 

Mr. CAMPBELL: (). There is a “Unnary | see attached to that in- 

Ventors of the ass ts and liabilities. | will ask you in regard 
I | tw the biie rchanedise. You Say Vou valued iL on the basis of 

actual cost in the Dae where it was purchased, with the ad- 
dition of the freight lo this place. Now, Wlhist character of nieyT- 
chandise was that as to its real value as conipared with that esti- 
mated value? 

Mr. Morgan: We make the same objection to that. 


Mer. Cawprett: Whether the stock was a new stock or an old 
stock. or how it was. 
A. In many cases the value was entirely too high. 


Mr. Morgan: We shall object to this sort of thing. I «do not 
Will this ussleNee to come mn canned, under a stitement of lis OW, 
tnake this firm insolvent. | want him to prove iT bv a proper basis 
of proof. Of course he is an interested party here when he under- 
tukes to s t\ that Lord and Williams overestimated the porary rtv, suid 
when he becomes assignee he underestimates it to make them insol- 
vent. | object to that character of testim my oon the preurt of this 
Withess, 

Mr. Camppnete: What | propose to show is that in making out the 
Inventory the goods were estimated upon a certain basis as to their 
value, pPPOP Mrs to show that that was not a correct mode of valu- 
ation, because they were in faet an old) stock, much of it having 

been there for vears and vears, and utterly unsuited for the 
ee tnarket.and ‘ OL PRAPATLV 1 crown fornothing tliat its real value 

at that time. and all thy roods could be sold lor, Was what they 
were sold for, and that is what I propose to show by this witness. 
lor Instance, | pore sent Propose to Introduce the Inventories show- 
Ing just what there was there, and what it was sold for, and what 1 
was valued at under that kind of a valuation. 

The Court: That is the inventory which you hold in your hand? 

Mr. CAMPBELL: Yes, sir: the inve htory of the rods Is ¢ ielity -IWO 
thousand dollars. I propose to show that it was not worth anything 
like tliat " that it was not worth half that. 

The Courr: This inventory was taken by the assignee’ 

Mr. CAMPBELL: Yes, sir. 

Mr. Morgan: And now he wants to impeach it. 


; 


er eens Ree ae i 
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Mr. Campbeti: I do not at all; [ want simply to show how the 
thing is charged in the inventory and what its value was. 

Mr. Morgan: It is admitted, for the Purpose of this suit, that the 
value was thirty-five thousand dollars. 

Mr. CAMPBELL: I propose to show that this inventory does not 
show the real valuation. 

The Court: It seems to me, if vou are voIng to make any in- 
quiry as to the inventory, you had better have the detailed Inventory 

here. 
I} Mr. Camppetni: This is an abstract simply of what the in- 
ventory shows. All [want to show is, although it Is not 
necessary to do it, that the goods here were sold subsequently, and 
were estimated by merchants, and that there was a valuation placed 
on them; that merchants here were called in and put a valuation 
on this property, 

The Court: Who called thes merchants in? 

Mr. Camvpentct: Mr. Cullum. All the leading merchants of the 
town were called in. 

The Court: Let the testimony be admitted, subject to the objee- 
tion. 

Mr. CAMPBELL: () You Si\ threat you lad an Inventory made ; 
has thrat always been Cop ve hn to thie Mspection cf al] thi creditors, and 
has it been inspected by this defendant and his attorney ” 

A. Yes, sir. 

Mr. MorGan: Q. Let me ask vou if you have filed this document, 
tliis Inventory, in the recorders office 

A. No, sir. 


(Q). You have always kept it under your control and in your pos- 


*) 


Ssesslon 7 


A. Yes, sir. 
(). You never made it a part of the reeord of the assignment ? 
A. No, sir. 
The Court: Was it Open to the Inspection of creditors ? 
L | A. Yes, sir; and inspected by a great many of them at a 
creditors’ meeting. 
The Cournr: lt Wils exhibited ata meeting of ereditors* 
A. Yes, sir. 
(). And whenever called for, it was shown to anv one who had 
the right to examine it? | 
A. Yes, sir. 
Q). Any ereditor or any attorney of any creditor ? 


?. 

A. Yes, sir. 

Mr. CAMPBELL: Q. And was in fact exhibited to the defendant in 
this CAsec, and to Judge Silent. Who Was one of lis ullorhnevs al threat 
time? , ‘ 

A. Yes, sir. 


i. 1}. SESSIONS, recalled for the plattitl, testified iis follows: 


Mr. Campbenii: QQ. Twill ask vou one or two more questions. You 


4 


say you were the bookkeeper of Lord & Williams Company; will 


R. H. PAUL VS. BH. B. CULLUM. 21 


you see What balance of cash you had on hand at the time of this 
assignment, the 2oth of October, A. D. ISS1” 
A. 850.26. 
Mr. Morgan: Q. The book shows that? 
A. Yes, sir. 
I Mr. Campbeci: Q. Will you state whether or not any of 
the creditors at that time were pressing any claims against 
the concern? 
Mr. Morgan: We object as immateriel and irrelevant. 
The Court: The objection is overruled. 
Mr. MornGan: Note our exc pion. 
A. | do not know. 


Mr. CampBett: Q. Do vou know anything about the Giant Pow- 
der Company at that time making any applications? 


A. Yes, sir: | do recollect now, | had forgotten that Instance. 


Mr. Morgan: Q. What figure does that cut here? I understand 
the assignee has paid that claim. | object to it as Immaterial andl 
irrelevant. What one particular creditor was doing at this particu- 
lar time does not Prove the fact of Insolvency. 

The Court: It is a circumstance; let 1t go in the same as the 
other testimony. 


A. My recollection is that Bandmann, Neilson & Co., the general 
avents for the Ciiant Powe r Company in San lrancisco, wrote a 
short time before the failure sunia asked Lord AY Williams ( OlpRUNY 
Lo se nal them a check for ten thousand dollars. 


Mr. Morgan: I demand the letter. 
The Court: It seems to me that these letters, if they are 1p 
hi} existe ‘ce and can be had, would be the best evidence of that 
fact. You are depending entirely Upon the recollection af 
the witness in relation to a matter that was written and occurred 
several Veaurs ago, 
Mr. CampbBens: It is simply for the purpose of showing that therp 
were persons pressing their demands, and that large demands werp 
being pressed LLprorl the coneern which they had not the Toney Ly) 
meet, that is all. 
The Court: this is a circumstance which is proper to be taken 
into consideration with the other circumstances. In passing upon 
this matter, of course I shall climinate from it everything that is 
Irrelevant. 
Mr. Campbece: Will you see from your book whether there wap 
any thing due to the Giant Powder Company at that time? 
Mr. Morgan: We object to that: it Is entirely outside of any issup 
here. 
The Court: [understand the question is asked for the purpose af 
showing that there was not only an indebtedness due this company 
but that this company was pressing the collection of this debt? 
Mr. Camppeisi: Yes, sir; that is it. It is a circumstance which 


se sa aie, al 


eo ere th iets onions 
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may or may not have something to do with the making of the 
assignment, 
iw A. The book shows that there was due the Giant Powder 


Company at that tlme the sum of SZO 158.50. 
The Court: What is the date? 


The last entry is October 25th. 


Mr. CamppBen.: Q. What is the next entry previous to that? 


d 
A. October $d. 
(). Now [T will ask you, do you know anything about any applica 
tion on their part about that time for a settlement of their account 


Mr. MornGgan: We object. 


The Court: If he knows, he can state it, but it might be ques- 
tionable as to how he derived his information. If this letter mak- 
ing this demand is in existence, it ought to be in the possession of 
the assignee as correspondence of this firm. 

Mr. Camppbete: Q. Do you know what became of that letter’ 
Who had voeneral charge of such l tters? 

A, Well, Suppose—I do not know, but | SU p pose if Wiis turned 
over to the assignee with all the other things. 

Q. When Mr. Cullum came in as assignee, were all sach papers 
turned over to lim? 

A. Yes, sit 

The Courtr: Well, there must be some search made as to whether 

it can be found before secondary evidence will be admitted. 
IS Mr. Cauebnentc: Now | willasecertain from Mr. Cullum what 
he knows about that perper, 


} 


Ht. B. Curnum reealled for the defendant. testified as follows: 


Mr. CAMPBELL: Q. You as assignee received the papers of Lord 
and Williams Company ? 
A. Yes, sir. 
». Did you rec ive any papers from Mr. Sessions ? 
A. Yes, sir: books, letters, and papers connected with the business. 

(). What became of those letters, books, and papers 4 

A. Those that did) not concern the collection of claims prarticu- 
larly, about June, 1852, [removed them up to the warehouse for- 
merly occupled by Lord and Williams, who were the owners of thy 
property, for storage. WV hile | was East attending the litigation in 
connection with this estate—— 

Mr. MorGan: [object ; we will try this case, and not the litiga- 
tion in the East. 

A. My book-keeper wrote to me—— 


Mr. MorGay: | object: that is irrelevant: where is the letter’ 
A. That Mr. Thomas iteh—— 
The Court: [t appears that a paper or letter was in exist- 
1') Chee, It is now proper before secondary evidence will be ad- 
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mitted to show that diligent search has been made where the paper 
is likely to be found, and that it cannot be found. 

Mr. CAMPBELL: I propose to show that while the assignee wis 
Kast, these papers were moved from the warehouse where they werd 
placed by him, and were destroye l, 

A. All the letters of Lord and Williams Company were stored al 
the warehouse, and during my absence they were removed to the 
Opera Tlouse by Mr. Fiteh, and the locks changed on the warehouse 

The Court: Removed by Mr. Fitch? 

A. Yes, sir; one of the attorneys on the other side, at least ong 
who was acting as an attorney. The Opera House burned up and 
the papers were destroyed ; [ presume this letter was among thosq¢ 
papers, because | have been unable to find it since. 

The Court: What was Mr. Fiteh doing with these pMIpers ? 

A. He attached the warehouse and claimed to have title by sheriff's 
deed and he removed about two tons of this stull to the Opera 
Tlouse. 
(). All the correspondence of Lord and Williams Company, you 
sav, Was in that warehouse ? 

A. Yes, sir. 

(). When did vou make this search ? 

A. At noon. 
on) (). Dic] you find any corr spondence of Lord and William 
Company ? 
A. No, sir. 
() NO letters at all? 


A. No, sir. 
(). And if there is any such letter in existence vou do not know 


where to search for 1t? 

A. No, sir. 

Q. You have made an honest, bona fide search for that paper? 

A. Yes, sir. 

(). The existence of the paper having been testified to by Mr. 
SesslOns, ana after il seareh (yt that sort having been made, | think 
it proper that secondary evidence should be admitted, 


Mr. Morcan: Q. Let me ask Mr. Cullum one or two questions. 
Ilow did you know at noon testimony regarding this letter was to 
be given? 

A. Mr. Sessions has told me of this letter, and of the demand made 
by Bandmann, Neilsen & Co., or the agent of the Powder Company 
on Lord and Williams Company. 

(). When did Mr, Sessions tell you that? 

A. This morning. 

(). Did Mr. Sessions know that that letter was going to be ealled 
lor? 


A. No, sir, 
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D] (). Ilow did it come that Mr. Sessions told you that he had 
received that letter from Bandmann, Neilsen & Co. this morn- 
Ing? | 

A. In conversation about Lord and Williams Company’s affairs. 

(). Did he suggest to you that that question would be presented 
to this Court, that creditors were pressing Lord and Williams Com- 
pany ? 

A. No, sir; this question of insolvency was presented, and he told 
me of that circumstance this morning. 

(). Mr. Sessions suggested to you this morning that he remembered 
it altho lh he did not remember it just now on the stand when he 
was asked about it, until his attention was called to it—he told) you 
this morning he remembered a letter that the firm had = received 
from Bandmann & Co., pressing their claim, did he? 

A. Ye s, SIP. 

) Without any suggestion from you iif all? 
‘A. Yes, srr. 
It came from Mr. Sessions”? 


. 
A. Yes, sir. 

The Court: Q. What time did you say Mr. Sessions told) you 
this’? 

A. This morning about ten o'clock. 

# That there was a demand made by the Giant Powder Com- 
pretty by letter for their biones t 


A. Yes, sir. 


v2 (). Was that the only demand he spoke fo vou of at that 
time, that he remembered of having been made? 
A. Yes, sir. 
Mr. Campnetc: Q. Were vou requested to see Ma. Sessions and 


ask him about their affairs generally, about that time, what he knew 
of them? 


A. No, sir. 
(). As to their solvency or insolvency ? 


A. No, sir. 
C. 1}. SESSIONS, rt eall 7 for the plamtiff, testified iis follows: 


Mr. Campbeii: Now, Mr. Sessions, will vou state what is the sub- 
stance of that communication? 


‘A. Well, it has hee Mn so long that | have nota very distinet recol- 
lection ot the letter. My recollection IS, however, threat it Wiis a let- 
ter i) the nature of il dun, ana this aniount stated which they would 
like to have a cheek tor. Ten thousand dollars, I think, wis stated 
in the letter: IT think it was also stated the balanee that was due 
the company. 

(). Do you recollect what that was? 

A. No, Sir. 

(). Can vou state generally what the condition of Lord & Will- 
lams Company's affairs was at that time as to being prosperous or 
otherwise. 
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53 Mr. MorGanx: We objeet to that; it is the same question 
passed upon this morning by the court. The opinion of this 
witness Is asked for. 

The Courr: Repeat the question, 

Mr. CAMPBELL: Q. Do you know anything about the condition 
of affairs of Lord & Williams Company, as to their being prosperous 
or otherwise at the time of the assignment, and if so, what do you 
know about it? 

The Court: If he knows, of course he may testify to it 

Mr. CamppBeti: He was there and kept their books and knew 
What went In and came out every day. 

The Court: If he knows this of his own knowledge, let him state 
it: if he does not, he cannot state it. 

Mr. Campnett: What do you know about the condition of affairs 
of Lord & Williams Company 4 | 

A. Well, | know that they were hot doing it prosperous business. 

(). Llow do you know it, in what respect? 

A. Well, IT could tell from the daily sales which [I had to foot up 
every night. 

(). Ilow was it about the daily sales? low did that indicate the 
house Was hot prosperous, in what respect? 

A. The system that Mr. Williams adopted was this: they 

| would put down the cost mark of each article and put down 

What it was sold for as it was sold, the cost and selling price 

In separate columns, and they were both footed up, and the difference 

between the two would show the gross profits of the day; those had 

been very smal] for months and did hot show il very prosperous 
state oft affairs. 

(). Do you know how it was as to debts—whether they were mak- 
Ing ceood or bad debts, or anything of that kind? 


Mr. Morgan: I object. 
The Court: I think that is rather doubtful. 
Mr. Camprets: Q. Do you know whether or not they were mak- 
ing any profit at all at the time of the suspension ” 
Mr. MorGan: I object; it is the opinion of the witness without 
any authority for it. 
Mr. Campnet.: How are going to show the condition of a man, if 
you cannot show it by his book-keeper ? 
The Courr: If the witness knows, he may state; but if he is 
asked his opinion, why, of course, that would not be proper. 
(). (Question read.) 
A. Well, I think I can say they were not. 
The Court: That they were making no profit at all? 
A. That they were making no profit at all. There is, how- 
ao) ever, a little book that would show that: I do not know where 
itis: Ido not see it here. It will show to a cent whether 
there was a profit or not. 
(Q: Who had charge of that book ? 


4—SO3 
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A. It is a little sales book. 


Vir. Morgan: IT move to strike out his testimony on that ground. 
Nir. Cameprpets.e: To whom was it delivered ? 


' 
A. To thi HSS1TODCe, Vir. Cullum. 


(). Mr. Cullum, have you ever looked for it? 


(). Mir. Sessions, do vou know anything about their incurring bad 


debts, and to what eXtcll 
} ‘ 
Mr. Morgan: Q. Of your own knowledge ? 


‘ 


A. Yes. sir: |] know of some bad debts that were incurred 

(). Ilave you sufficient general knowledge of their business to 
know whether they had incurred bad debts to any considerable ex- 
lent or not? Llow lone bisael Vol boon it) thie i < TL 
A. As I stated thus morning, about sIx months, | think: some- 
w lie mr s6: tla at lol borhood >| <1X mionths 
(). You were almost an entire stranger in the community, wer 
you not? 

A. At that time: Ves, SIr 

(). And vou were simply the book-keeper or cashier of that hous 

A. Yes, sil. 
yt) (). You bsacl nothine it do with thie ssiles or customers ? 

A. Nothing at all 


FP C sll Vou ¢ Xpolain how 7 | thasat this morning Vou < plained fa) 
Mir. Cullum the faet of vour referring to this letter? 


(). Explain that, will vou, about what suggested vou to tell that 
to Mr. Cullum this morning ? 
\ Well. about ten o clos IK Phils brorhiblbhe Vir. Cullum came to ol 


tii \ 
s * ; ? ; » | ‘% ] ~ . “ 

office and asked met T would come up here and testify ma the cass 

Penid ves. and he mentioned various matters connected with t] 


| . " Ze 
firm for the purpose, T presume, « 


f refreshing mv memory in regard 


to them Heures of the liabilities, assets, and so forth, nel this velh- 
eral state of their atlairs, their solveneyv or insolvency, and he asked 
me the question whether b considered them insolvent or not, and 
What would lead me to that opinion, or to any opinion that Thad 
Of course, among other things, | believe [stated that they had been 
called on fora large amount of money, which they could not remit, 
and mentioned this letter 

(). itty dollars dppears on Vour hooks there: Is that ill Lord ane 


Willinims Compan Were worth cot) threat che 4 


© i Lfisit is tha Cush balance. 
TY) (). Do vou know where they kept their bank uecon 


A. What bank account? 
(). OF Lord and Williams Company. 
A. \\ ith Lord ane \\ tillams. 
() |) sy Lay ‘ actacad cae ry 937 } iy tps | | uP er lit 1) {| bank 
?. Oo VOU KHNOW Wal ANLOUN Lie mit to Lirvelr Creat ry mba K 
ot Lord ana \\ iiigams iil thasat clate ‘4 
A. Ido not think they had anything. 


J ihe PN el 
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(). Ilow do you know; did you have charge of that? 
A. l hac charge of the bank book. 


(). You rm charge Ol tha books ? 
A. Yes, s 
(). On th: di iv the balance of that dav’s work was fifty dollars on 


‘; 


hand, after paying expenditures * 


A. Yes: fifty dollars and some cents 

(). After de due ‘ting the expenses of the day from the receipts ? 
A Yes, sir 

(). They ee with Lord and Williams? 

A. Yes, s 

(). And you kept their bank account? 

A. Yes, s 


C2. Were you the hook-keep r of the bank, too? 

A. No. Only the book-keeper of Lord & Williams Company. 
Whenever T had Money to cle posit | took it into the bank. 

os Mr. Camppeii: Q. Tad Lord & Williams a separate book- 


keeper? 
ee 


Yes, sir. 

You were the bookkeeper for Lord & Williams Company ? 
Yes, sir. 

). And who kept the books for Lord & Williams? 

A. Well, Mr. Wilson k ‘2 the books for on departing nt of Lord 
iY Williams busine =S, whiat Were vencrally called the old books, | 
do het know what thre accounts ¢ sisted ol: nd, iLs | have stated 
already, Cullum kept the books of the bank, or at least Mr. Cullum 
level charge of that departing nt 

Mr. Morgan: Q. What business, if you know, was Lord & Williams 
cherie din at that time? 

A. Lord WV Willams were ehnoaged in) banking and rovernment 


contracts. 


(). What assets, if you know, did they hav 

Mr. Campbecte: We object to any enquiry about the assets of Lord 
& Williams. 

The COURT: would like to) ask il (ytle stion., Were thy ~4 different 
berpsdnie ~s('s conducted ae Lith rent stores or iD des, OT Wore thie all ) 
the Sikbhnie building 4 

A. Thev were all in the same building, the same block; they were 

=f parated by partitions and doors, that is about all. 


5Y (). Were there doors leading from the interior of this es- 


tablishment connects d each other? 

A. Yes: there was a door leading out of Lord & Williams’ Com- 
pany into Lord & Williams’ private office, and then a door from 
ar & Williams’ into the bank. that was the connection, 

. The customers passed from one building te the other without 
— r into the street ” 
Thev could have done so, but it was not customary. 

Mr. (CAMBELL: (). They would have hac ice piss throneh Mr. 

Williams’ private office? 
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A. Yes, sir. 

(). Who was the active man in managing the Lord & Williams 
Company business while you were there ? 

A. (. I. Harlow. 

(). Hle had charge and direeted’ 

A. Yes, sir. 

(). Well, now what was their habit in regard to making deposits 
and drawing checks at that time”? 

A. Whenever lyevcl More Money than | cared to keep in iy safe, 
[ used to take it into the bank of Lord & Williams, make a deposit 
there and placed it tl the bank hook which We kept with thre mi, ana 
whenever | wanted exchange on New York or San Francisco, | drew 

for it. [drew on them for it and they gave me a check. 
()() (). When you wanted to draw a check on whom did you 
draw it: if it Wiis On behalf of Lord WN Williams Com pany 

did you, draw checks in the name of Lord & Willams Company ? 

A. The checks were always signed by Mr. Harlow, the checks of 
Lord & Williams Company were signed by Mr. Harlow and drawn 
upon Lord & Williams. 

(). Do you know whether or not the bank account was overdrawn 
at the time of this assignment? 


} 


Mr. Mongan: We object to that as Immaterial. 
The Court: Yes, unless he knows it of his own knowledge. Do 
you know? 


A. Yes, sir. 
(). If you dlo. then you cal «tute it. 
A. It was overdrawn. 


Mr. Morgan: Q. They were overdrawn against their account 
with Lord & Wilhams? 


A. Yes, sir. 


Mr. Campbeni: Q. In regard to the signs that were up there dur- 
Ing the existence of Lord & Willams Company, were there any 
lols lp there? i 
| One, | belleve, my reeolleetion is that there was 
). What was on it. 

A. Lord & Williams Compan 

Q. Do you know whether Lord & Williams had any sign in front 

of their place? 

(1 A. T recollect that Lord and Williams had a sign on an 
old awning which was in front of the door, I do not know 

whether it was in front of Lord & Williams’ bank or not. fam 

satisfied it Was not; it was an old awning that had been left there 

from the time Lord & Williams did business. 

(). There was a sign of Lord & Withams Company, where wes 
that put? : 

A. That was on the door facing Main street. 

(). The door leading into the store? 


). 
A. Yes, sir. 


sig 


_— 
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Q. Do you know whether they had any advertisement in the 
paper? 

A. Yes, sir. 

(). Will you see whether vou recognize that advertisement; are 
you familar with the daily Citizen, a paper published at that time? 

; A. Yes, sir. 

(). Look at that copy of it and see whether that is the advertise- 
nent? 


A. Yes, sir 


Mr. Camepbeci: T will offer the advertisement. It is an unique 
specimen of advertising. 

Mr. MorGan: Q. Is that the purpose for wéich you offer it? 

Mr. CampBe.it: No, sir: not exactly. 

\r. MonGan: | have no objection to itaif you rel along. 
62 Mr. CampBett: Now, in regard to the bills that were made 
out fot purchases made at the store, in whose name were they 

miacde Olt, nid in whose hiaine were the re elpts given? 


A. Lord and Williams Company. 

(). The purchases made by the store; there were a great many 
goods brought in there while you were there? 

A. Yes, sir. 

Q). And charged to Lord and Willams Company. 

A. Yes, sIr. 


Mr. Morgan: Q. You say that this store of Lord and Williams 
Company was separate from the store of, or the business of, Lord 


and Williams”? 
a. Yes, sir. 


The Washington Tragedy. 


All idle gossip—Lord and Williams failed to meet the ardent de- 
sires of certain struggling aspirants to the bigh position they long 
have occupied iis the leading comercial house of the Territory, byuni 
on the contrary they are stronger than ever—tailure not being found 
in their lexicon—and they announce the Inauguration of a grand 
change in their mereantiie cd purtinent, as it based grown to such pro- 

portions that they were obliged to call in help, and have 
63 this dav admitted to a partnership, in the mercantile branch 

alone. CG. Kk. Ilarlow, whose large ex perience throughout Ari- 
zona renders him eminently fitted to manage that branch of the 
new concern, Which, under the name of Lord and Williams Com- 
pany, will continue to float their flag over the old concern which 
has been a land mark of the city for vears, and the starting point to 
success for evervone who has left its doors. We will furnish every- 
thing needed in the country in the shape of first-class, fresh mer- 
chandise to close, sharp cash or short-time buvers at such prices that. 
there will be no oceasion to lose time in shopping around. We are 
right up on deck with the flood tide and bound to please everybody 
and give them a corner room on the first floor. We shall give all 
the accommodations and advantages to the retail trade that can 
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prudently, honestly, and reasanably be done.- Sixteen vears has 
given us an experience in the country which should satisfy all 
reasonable buve I's threat We are headq uarters for evervthing in our 
line. We are exclusive agents for the Giant Powder Company for 
Arizona, and are prepared to furnish giant powder in any quantity 
desired. We also have the exclusive agency for this Territory for 
C.C. Conrad & Co.’s Budweiser beer which is shipped to us direct 

from the brewery at St. Louis in car-load lots. Miners’ and 
Ot mining supplies a specialty. All parties indebted to the old 

firmof Lord and Williams are respectfully invited to call and 
settle, and they earnestly invite all their old patrons to an aequaint- 
ance In the Lord and Williams Company. 


1] 1}. CULL! M, recalled for cross-eXainibation, testified ‘1s follows: 


Mr. Morgan: Q. In vour examination in this statement which 
vou prepared, T find the following : “Mr. Williams and Mr. Harlow 
Informed me about five o'clock p.m. to the effect that the Bank of 
California liad sent their claim to attorneys here, who had called on 
them with others, and had threatened attachment suits, and thev, 
under advice of counsel, concluded to make assignments and re- 
quested mie to accepl the trust. In looking “uround they thought I 
was the most desirable and avatlhable person, owing to my experience 
1) winding ll} several large estates, and my being familiar with the 
complications of the Indian contracts and having some knowledge 
of their business.” Is that true? 

4 Yes, si 

(). Thi il Is the CuSO) this assignment Was made’ 

A. These el were pressed. 

(). That reason vou give is the true reason why the assignment 

Wiis made? 
G5 A. T presume that isso. Mr. Williams ts present in court ; 
Voti can axk him ; he hieis knowledge of lis OW) DIST TOSS. 


() You 8 l some merchandise to TH. B. Claflin & Co.” 

A. Yes 

0. w itt at merchandise was that? 

‘A. lt Wills the waods ot Lord ana Williams Company, except the 


Studebaker wagons and the Giant Powder that was inventoried after 
the asstonment. 
(). Well, will you inform the court how you determined the ques- 
tion that that was the merchandise of Lord and Williams Company ? 
A. by be me in the i store ana listed (>t) the i" books as their hiier- 
-chandise, and under their control and direction. 
That is the only way vou know that the title to those woods 
was In Lord & Williams Company ? 
A. TL know Mr. Ilarlow had control of the business and that he 
src that was thetr stock. ° 
(). Mr. Harlow said that was their stock; that is the only infor- 
mation you have got on the subject? 
A. And I was perfectly familiar that that was the case. 
GO (). IT thought you said yesterday afternoon you had noth- 
ing to do with Lord & Williams Company, and were not 
familar with their business ? 


ee ee ee 
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A. If | know Mansfield has a store down here, I know or suppose 
that it belongs to him. 

(). Do you know that Manstield owns the property in the store 
down there? 


Mr. CamMpbe i: I think there should be a limit to the cross-ex- 
amination somewhere. 

The Court: I think the examination is proper. 

A. [think Thada legal right to think they were Lord & Williams’ ; 
they were listed to me as Lord & Williams Company—that is, they 
directed me that that was their property when I was made assignee. 


Mr. Morgan: Q. That ts all you know about it? 
A. TL knew they were buying and selling all the time, and kept 
Lice . 


(). You have not paid a creditor of this estate a dollar, have you? 
A. Yes, sir; as | stated vest rday, 
Q). Except by this compromising, marking one off with another? 


Mr. Camrnent.t: If you will let the witness give an answer before 
you start with another question— 

Mr. Morgan: Well, you always know when to come to his re- 

lief. 
ay The Court: IT will ask counsel if he expects to connect the 
acts and doings of the assignee with Lord & Williams Com- 
pany f 

Mr. MorGan: Yes, sir; Lexpect to show that Lord & Williams 
Company is simply the alias of Lord & Williams. 

The Court: (After argument.) If by this examimation it ean be 
shown that there was a COUSPITacy between this party and the assign- 
ors previous to the assignment, and subsequent acts of his which 
will connect them, or be connected In any way with those acts, | 
think it Is proper to comme out. At any rate, proceed with the exam- 
Ination, and if it is Improper, at the proper time we will eliminate it 
from the testimony. 


A. There were liabilities at the date of suspension that were paid 
by Lord and Williams Company and Lord and Williams estate. 

(), What? 

A. Tsay [| have paid some claims of Lord and Williams and Lord 
Williams Company. 

(). Tlave you paid them in full? 

A. For instance, that Giant Powder Company, while they appeared 
ais a ereditor, they were hot, 

(). Mr. Williams was a large contributor in goods and capital to the 
firm of Lord and Williams Company, was he not? 

A. Yes, sir: he was one of the old tirm of Lord and Williams. 

(). Can vou answer my question, If you know ? 

HS A. Yea, sir. 
(). He contributed to the eapital of Lord and Williams Com- 


pany: 
A Ye =. <1r. 
(). What did Harlow contribute to that? 
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A. Not anything under the contract. 

(). Harlow had nothing, had he? 

A. Nothing that I know of. 

Mr. CAMPBELL: QQ. Speak from your own knowledge distinet 
from that derived from that of the contract. 


A. Tle had nothing that | know of. 

(). Now you spoke about the Giant Powder and the Studebaker 
wagons being entered on the list of assets of Lord and Williams 
Conipans and afterwards beime Withdrawn from them; now state 
how that withdrawal took place; give us all you know about the 
Ciiant Powder matter first. 

A. In the list there was some four thousand dollars of powel ras 
by Ine Ol) hand ania dbahey the HCCOULTS there hac heen SOTMEe four- 
teon thousand dollars of powder sold. 

(). You mean on uneollected amounts? 

A. Yes, sir; that were listed as assets. The powder being mixed 
11) with the stiles of merchandise anid other articles, A short time 
after the assignment Mr. ¢ owdery, the attorney of the Gaant Powder 

Company, Cute to ‘TPueson nid claimed the powder cuniel these 
(0) accounts, or the most of these accounts wherein powder Wis 

sold, on the ground that the contract with the firm was a 
consign nt contract, that they Wer merely acting as avents. That 
Was ny understanding from the firm of Lord and Williams Com- 
panyv,aned after mvestigating the matter with my attorneys, it being 
their opinion that it was a consignment contract, and that Lord and 
Williams were only the agents, [ delivered the powder, which 
amounted to about four thousand dollars, and the moneys that | 
had collected on this powder in these different accounts. T turned 
thie SC Over anid colle Cl 7 other accounts iil ith rent tines ana Liinhie 7 
those over also. They gave me a bond of twenty-five thousand 
dollars indemnity in case it was proven that i was Lord and Will- 
lams property. ‘Phe total amount of receipts and payment to them 
amounted to between fourteen and fifteen thousand dollars. 

(). Lic You Go Over the devreemech|l under which that powder hisael 
been delivered with your counsel and Mr. Cowdery ? 

A. Yes, SH, 
(). And ()1) the advice of your counse! vou delivered over telisat 
powder as the property of the Giant Powder Company ? 

A. Yes, Sir. 

(). And delivered over what vou received ? 
rab A. (Collections made subsequent to the assignment There 
Was no money on hand at the time of the assignment 


Mr. Campneie: We close our testimony. 


Mr. Morgan: In order that counsel may not be taken by surprise, 
| notify him that [will make a motion to strike out the entire tts- 
timony elven 11) this Cause, On the ground ot Variance between the 
allegations of the complaint and the tt stimony. | will then hive fer 
a nonsuit Oo the statutory erounds that the plaimeifl has not made 
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out his cause of action as alleged in the complaint. | give notice 
that after recess | will por sent those two motions, 

The Court (after the motions had been argued): The only ques- 
tion Involved in this motion, which | think at all necessary to pass 
upon, Is the question whether this assignee can institute this pro- 
eceding In his personal capacity. IT hold that he can sue either in 
his personal or representative capacity, and the motion will there- 
fore be overruled. I have investigated the matter since adjourn- 
ment with reference to whether an executor would be required to 
sue mn a representative capacity, as Wis argued by counsel. I do 
not think that is necessary. The section of the Compiled Laws ex- 

pressly authorizes an executor or trustee to sue in his per- 
7] sonal capacity. As to the general rule in equity pleading, it 

Is held that the trustee could not maintain an action for the 
recovery of trust property without jolIning the cestui que trust. This 
| hold to be an exception is to SSIES, and there are two author- 
ities to which | would refer counsel. One ts that of Magelland vs. 
Price, 4S N. Y., referred to in Burrell, and the other case is Ovden 
rs. Prentiss, 55 Barber, in which it is expressly held that the assignee 
may sue In his personal or representative capacity. I want it dis- 
tinetly understood that the validity of this assignment Is not In any 
Pbathibier involved, and with reference to this sale by Lord and Will- 
lams to Lord and Williams Company, that is a matter I wish to be 
fully presented in the final argument of the ease. 

Mr. Morgan: We will not take an exception, then, if the ques- 
tion is left Open. 

The Court: Exceptions are always understood to be taken to all 
the rulings of the court adverse to the party, 


The defendant, to sustain the Issues upon his part, introduced the 
following testimony: 


Mr. MorGan: The first paper [ will introduce in evidence is the 
affidavit on attachment in the case of G. FH. ‘Thompson vs. Lord & 
Williams. 

Mr. Camprnete: | object to the introduction of this paper 

(2 on the ground that it is not founded on any complaint, and 

if the complaint is to be considered in, then | object to it on 

the ground that it is an evident fraud on the law on its face. That 

the complaint shows on its face that 1t is a contract not made or 
pavable In this ‘Territory. 

The Court: (After a long argument.) The objection is overruled. 

Mr. MorGan: It is as follows: 

“In the district court of the first judicial district, Territory of 
Arizona, in and for the county of Pima. C. H. Thompson, plaintiff, 
vs. ©. TH. Lord and W. W. Williams, pariners, doing business under 
the firm name and style of Lord & Williams, defendants. 
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‘ | thiclan if fo; i lftach vive if 


Tenrrrory oF ARIZONA, | 


County at Pina. } 


(rf. IT. Thompson li Ing duly “Wort Siuvs that le Is the plarnatill in 

the above-entitled action that the defendants In said action are in- 

debted to him in the sum of seventeen thous SeVell hundred “and 

thirty-four oY dollars over and above all legal set-olfs and counter 

Claims upon an express contract for the direct payment of money, 
to WIL: 

Upon COeYrliulhy ¢ lie ks cine (iriits nic cll) assigned account 

» mentioned in thy complarnet herem, and that such contract 

Was made and is payable in this Territory, and that the pay- 

ment of the same has not been secured by any mortgage, lien, or 


‘ 


pledge upon real or personal property, 

That the sum for which the attachment I asked Is il hona fide CXr\- 
isting debt due and owing from the defendants to the plaimtilh, and 
that the attachment is not sought, and the action Is not prosecuted 
LQ bianicle is i lay, or cli fraud any creditor or creditors of the di fend- 
anit. 


G. HOWARD THOMPSON. 


Subseribe | anid “Worth to ly fore Hie, this 2Sth day of October, A 
D. ISS] ' 
BENJI. MORGAN, [sean.] 


Notary Public. Pima County, A. ii 


(Fndorsed:) Tithe of court and eause. Affidavit for attachment 


Filed 2Sth Oet.. SSI. G. A. Clum, elerk. 


Mr. Morgan: We will now offer the undertaking on attachment. 

Mr. CampBenn: T object to this on the ground that it Is a rejected 
Tenrae rtaking. 

The Count: When was the writ issued 7 

Mr. Camepbetc: The undertaking is dated October 28th, ISS1, and 

in the first Instance it Was approved October 28th, SSL; that 
74 is at the time it was given, and then of course the other par- 
ties had time to except to it, and exception was taken to the 

bond. On November 4th, ISSl, six days after the writ of attach- 
bent, tha The rlakine Wiis disapproved by thre clerk 

Mr. Morgan: Twill make an explanation. My idea was this, | 
wanted to produce this evidence in its order. [have first intro- 
duced this undertaking of October 28, ISS1, with the disapproval of 
the clerk on it. IT intended to follow that up,if he had not under- 
taken to force the question upon me by showing that on the fourth 
oft November We vave a new honed, iis the statute required, Uporty the 
very same THAY that the sure iy Was reject dl. 

The COURT: Well, | reckon that will si ttle the matter. 

Mr. Moraan: TL will now offer the new and old bond. They are 
as follows: 


> pel 
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ee 
(Title of Court and Cause.) 

Whereas, The above-named plaintiff has commenced, or is about 
to commence, an action in the district court of the first jyudieial dis- 
trict of the Territory of Arizona, in and for the county of Pima, 
avait thie above-named de ic ndant Up von a contract for the direct 
pavinrent of Money, clarmiin: y that there is due to the said plaimtill 

from the sald defendants the sum of SLi dot. 14, besides in- 

70 terest, and is about : to-anele for an PPrbaed (nite against the 

-—_ property of the said defendants as s curity for the satisfaction 
of any judement that mav be recovered therein: 

Now, therefore, we, the undersigned residents of the county of 
Pima, 1n consideration of the premises ani ot the Issuing of the said 
attachment, do jointly and severally undertake In the sum of 
Sli .¢04.1 Land promis to the effect that if the defendant recover 
judgment, or if the attachment shall be discharged on the ground 
that the writ was improperly issued, the plaintiff will pay all eosts 
that ribay be awarded to the defendant, and all damages which he 
may sustain by reason of the attachment, not exceeding the sum of 
$17,754.14. 

CITLARLES M. STRAUSS. [SEAL. ] 
Pe Bev ti hh a [SEAL 
Dated this 28th day of October, 15s]. 
TERRITORY OF ARIZONA, | 
- County of Pima, 

Charles M. Strauss and P. Ry. Tully, the sureties whose names are 
<ubseribed to the above undertaking being severally duly sworn, 
each for himself, savs that he is a resident and freeholder in said 
Territory and county, and is worth the sum in said undertaking 

specitied aus thi pen iltv. thereof, over and above all lis just 
| iO debts and labilities, exclusive of property exempt from exe- 
| CULIONL, 
CHARLES M. STRAUSS. 
P, be. 2 Ween s 
Subseryl ‘ 7 ana sWaorlh t clore tie, this 2Sthi iit of October, A. 1). 
ISS] 
SEAL. | BENS. MORGAN, 
} Notary Pubhlie 
. Pima County, A. T. 


“ene 


Approved this 28th day of October, 1881 
G. A. CLUM, Clerk. 


(Endorsed :) While I do not doubt but that Mr. Strauss is worth 
18.000 dollars. the amount inthe undertaking. | do not think it ean be 


re aTOIT | im cx ¢ evr deol) COT psmevwiptie an ly he hy: im The t justifi (| fis eontrtemn- 
plated by the statute, and must hold the bon to be Insuthieient. 


G. A. CLUM, Clerk. 


November 


Ith, ISS] 
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Unde rlaking (il Athachinent. 
(Title of Court and Cause.) 
Kiled Oct. 28th, ISS1. 


Whereas the above-named plamtill has COMIC TICE 17 or 1s about to 
commence, an action in the district court of the first judicial district 
of the Territory of Arizona, in and for the county of Pima, against the 

above-named defendants, upon a contract for the direct pay- 
rai ment of mioney, claiming tlist there Is due to the ssitc plain- 

tiff from the said defendants, the sum of Sli .co4.14, besides 
interest, anil Is about to apply for ih) attachment agvulost the prop 
erty of the said defendants as SCCULILY for the satistaction of any 
judgement threat may he recovered therem: 

Now, therefore, we, the undersigned residents of the county of 
Pima, in consideration of the premises, and of the Issuing of the said 
attachment, do jointly and severally undertake in the sum of ¥17,- 
754.14, and promise to the effeet that if the defendant recover judg- 
ment, orif the attachment shall be discharged on the ground that 
the writ Is improperly issued, the plaimti? will pay all costs that may 
be awarded lo the defendant, and all damages which he hay Slls- 
tain by reason of the attachment, hot exceeding the sum of S1i,- 
TOAD. 

ALBERT STEINFELD. [seat 
:. oe Bakes. | SEAL. | 


Dated this 4th day of November, ISS]. 


TERRITORY OF ARIZONA, | 
County of Pima, a 


Albert Steinfeld and P. Rt. Tully, the sureties whose names are sub- 
scribed to the above undertaking, bemg severally duly sworn, each 
for himself SayVs that he is a resident and frecholder im said) Terri- 

tory and county, and is worth the sum in satd undertaking 
a specitied as the penalty thereof, over and above all his just 
debts and liabilities, exclusive of property exXemipl from exe- 
CULION. 
ALBERT STEINFELD. 
r; i Buen. 

Subseribed and sworn to before me, this 4th day of November, A. 
I). ISS]. 

GEO. A. CLUM.. [sear.] 


Approved this 4th day of November, A. D. 1881. 
(r, A. eR 8 Clerl 


( endorsed 7 (Title of court anid CHUSC, } New undertaking One at- 
tachment. Filed Nov. 4th, ISS1. G. A. Clam, elerk. 


Mr. Morgan: T will now introduce the writ of attachment. 
Mr. Caurbnenc: We object on the vround that the writ cle mands 
the sheriff to attach for more than is illeged to be due. The atlida- 


SD Be J 
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vit is for 817,754.14, and the writ is for $17,754.14 lawful money of 

the United States, besides interest at the rate of ten per cent. per ah- 

num from this date till paid, and five hundred dollars percentage 

and costs of suit. As a further objection, we derive our title from 
Lord and Williams Company, and an attachment against 

iw Lord and Williams does not authorize the taking of property 
of Lord and Williams Company. 

The Court: The objection is overruled, 

Mr. Morgan: The writ of attachment has on it the return of the 
sheriff: [suppose you will admit that R. H. Paul was the sheriff of 
the county at that time? 

Mr. CAMPBELL: Yes, sir; but | object to iton the ground that he 
appcars to have attached the entire stock of Lord and Williams and 
holds the same in his possession. 

The Court: The objection is overruled and exception. 

Mr. Morgan: It reads as follows: 


Writ of Atlachment. 
(Title ot Court and Cause.) 


The Territory of Arizona to the sheriff of Pima county, Greeting: 


Whereas the above entith 7 action wits commenced in the district 
court of the first judicial district of the Territory of Arizona, in and 
for the said county of Pima, by the plaintiff in the said action, to re- 
cover from the defendants, U. II. Lord ana W. W. Williams, in) the 
said action, the sum of seventeen thousand seven hundred and thirty- 
foun Jag dollars, (317,754.14) lawful money of the United States, be- 

sides interest at the rate of ten per cent. per annum from this 
SU date till paricl, and five hundred dollars nercentage and costs 

of suit, and the necessary affidavit and undertaking herein 
having been filed as required by law— 

Now, we do therefore command you, the said sheriff, that you 
attach and safely keep all the property of said defendants, U. I. 
Lord and W. W. Williams, within your said couuty not exempt 
from execution, or so much thereof as Thay bye sutherent to satisfy 
the said plaintiff's demand, as above mentioned; unless the said 
defendants give you security by an undertaking of at least two 
sufficient sureties In an amount sufficient to satisfy such demand, 
besides Costs, or in) ah amount equal to the value of the property 
which has been or is about to be attached; in which case you will 
take such undertaking, and hereof make due an legal service and 
return. 

Witness Hon. W. HL. Stillwell, judge of the said district court of 
the first judicial district, this ZSth dav of October, A. D. 1881. 

Attest my hand and the seal of said court the day and year last 
above written. 


GEO. A. CLUM, Clerk. [seat] 


(indorsed) 


I hereby certify that by virtue of the annexed writ of attachment 


Fs ol wt " , — 
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issued out of the district court of the first judicial district, In and 
for the county of Pima, Territory of Arizona, [ attached 
SI certain woods, Wares, nd merchandise, being the entire stock 
of Lord and Williams, and held the same in my POSSCSSION 
until released by me on replevin suit brought by IL. B. Cullum, 
assignee for said defendant 
R.W. PAUL, Sheriff 
(Title of court and cause.) 
Writ of attachment. Tiled Dee. 7th, ISS1. 
GhO. A. CLUM, Clerk. 


Mr. Morgan: We will offer now the judgment roll in the case of 
Thompson vs. Lord & Williams. 

Mr. Camepent.: To this [T will make all the objections I made 
before, and in addition that itis INCOM pS tent and irrelevant. 

The Courr: The same ruling. 


It is as follows: 
Judgment Poll. 


Complaint. 


In the District Court of the First Judicial District of the Territory 
of Arizona. in and tor the County of Pima. 


(i. TL. Thompson, Plaintif., 
rs. 
CoH. Lorp and W. W. WintnraMs, copartners doing business under 
the firm ana COPAarury rshiip Pele ana sivle of Lord AY Williams. 
Defendants. 


S2 The above-named plaintiff complains of said defendants, 
and for cause of action avers: 

That the sill defendants, U. II. Lord ana W. W. Williams, Pha 
are and, during all of the times hereinafter mentioned, were copart- 
Hers doing a banking ana mercantile business in) the city oft ‘Tucson. 
in the COMNELY of Pima, in the Territory of Arizona, under the co- 
partnership and firm hame and St\ le of Lord WV Williams. 

That the Dank ot ¢ ‘alifornia hereinafter mentioned I~ now snd 
was, during all of the times hereinafter mentioned, a private cor- 
poration organized and { Xisting under the laws of the State of Call- 
fornia, and having its principal place of business in the city of San 
lrancisco, in said State. 

That the said defendants as copartners In the said firm name of 
Lord NX Williams, at divers tire = and dat s between the first day of 
January, ISS], and the 25th day of October, ISS1, at the city of 
‘Tucson aforesaid, made and drew their cheeks and drafts in writing 
on the said the Bank of California, pavable to the order of the 
diverse and sundry persons in said checks and drafts severally 
named, and then, and af the said city of ‘TPueson, sola, transferred, 
and negotiated the same to said diverse and sundry persons, and 
then and there received full value therefor, and then and there de- 
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livered said checks and drafts to the said diverse and sundry per- 
SOTIS. 

S35 That thereafter the said checks and drafts so issued and 


negotiated by said defendants were, by the persons holding 

the same, duly presented to the said the Bank of California, and 

delivered and transferred to it, and the said the Bank of California 

duly honored the same and paid te the holders thereof severally the 
amount in each check and draft severally specitied. 

That the checks and drafts so made, issued, sold. and negotiated 

by sate defendants ana =«) honored, received, ana pari by said 


the Bank of California, amount in the aggregate to the sum of 
Si7.510.89, which amount the said defendants then and there, and 
by the said checks and drafts aforesaid, promised and became obli- 
gated to pay. 

That neither the whole or any part of said sum has been paid. 
That on or about the 26th day of October, ISS1, the said the Bank 
of California, for a valuable consideration, sold, assigned, and trans- 
ferred the said demand against the said defendants to the plaintilf, 
and he is now the owner thereof. 

For another further and secyprirate cause of action said plaintiff 
avers: 

That now, and during all of the times hereinafter mentioned, the 
defendants, C. Hl. Lord and W. W. Williams, were copartners doing 
business at the city of Tucson, in said Territory, under the firm 

name and style of Lord & Williams. 
S| That during all of the times hereinafter mentioned, L. 
Zeckendorf and Albert Stemfeld were ecopartners, doing busi- 
hess as merchants 1 the city of ‘Tueson, under the firm name and 
style of L.. Zeckendort &W Co. 

That between the first day of January, ISS1, and the 26th day of 
October, ISS], the said defendants became and were indebted to 
sald tirm of L. Zeekendorf & Co. in the sum of $425.25, balance of 
account for ‘goods, wares, and merehandise, sold and delivered by 
said L. Zeckendorft & Co. to said defendants at their instance and re- 
quest, Which amount said defendants promised and agreed to pay 
to the said firm of L. Zeckendorf & Co. 

That on or about the said 26th day of October, ISS], the said 
firm of L. Zeckendorf & Co., for value, transfered and assigned its 
said demand agamst said defendants to this plaintiff. 

That neither the whole nor any part of said sum has been paid. 

Wherefore plaintiff demands judgment against said defendants 
for the sum of $17,734.14, and for the sum of five hundred dollars 
the percentage allowed by law, ana for costs of suit. 

MORGAN, SILENT, & STEPHENS, 
Attys for PHY. 
TERRITORY OF ARIZONA, | 
County af Pima. ) 88. 
SO Gi. HM. Thompson, after being first duly sworn, Upon his 
oath says that he has heard the foregoing his complaint read, 
and knows the contents thereof, and that the same is true of his own 
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knowledge, except as to those matters therein alleged on his infor- 
mation and belief, and that as to those matters he believes the same 
to be true. 


G. TOWARD THOMPSON. 


Subseribed and sworn to before hie’, this (oct. 2th, ISS1. 
BENJI. MORGAN, [sean] 
Notary Public. Pima County, A. Z 


(endorsed :) Tithe of court and cause. Complaint. Miled Odct, 
7%. 3601. &. A. (‘him clerk. 


Summons, 
(Title of Court and Cause.) 


Action brought in the district court of the first judicial distriet, in 
and for the county of Pima, in the Territory of Arizona. 


The Territory of Arizona sends greeting to C. TT. Lord and W. W. 

Williams : 

You are hereby summoned and required to appear in an action 
brought against vou by the above-named plaintif in the district 

court of the first judicial district in and for the county of 
SH Pima, in the Territory of Arizona, and answer the complaint 

filed with the clerk of this court at Tueson, in said county 
(a COPY of which complaint accompanies this summons) within 
twenty days (exclusive of the day of service) after the service upon 
you of this summons, if served in this county ; but if served out of 
the county and within this district, then within thirty days: in all 
other cases, forty days. 

The suid action Is brought by plamtith to recover from sila de- 
fendants the sum of seventeen thousand seven hundred and thirty- 
four 1-4 dollars (817,754.14) due plaintiff upon drafts and cheeks, in 
writing, made by defendants, and which defendants have not paid ; 
all of which will more fully appear by the complaint herein, a copy 
of which is hereto attached. 

And you are hereby notified that if you fail to appear and answer 
the complaint, as above required, the plaintiff will take default and 
judgment against you for said sum of $17.754.14 and five hundred 
dollars percentage and costs and disbursements in this behalf ex- 
pended, 

Given under my hand and the seal of the said district court, at 
‘Tucson, this 2Sth day of October, A. D. 1SS1. 

GEORGE A. CLUM, Clerk. [sear] 


(Endorsed :) 


OFFICE OF THE SIERIFP, | 
County of Pima, j 
S7 | hereby certify that I received the within summons on the 


28th day of October, A. D. 1881, and personally served the 
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same, on the 28th day of October, A. D, 1881, on W. W. Williams, 
being one of the defendants named in the summons, by delivering 
it and leaving with said defendants personally, in the county of 
Pima, a COPY of said summons, together with a true and correct copy 
of the complaint In the action. 

: R. H. PAUL, Sheriff, 

t : By J. J. COLEMAN, 
Under Sheriff. 


a 


And I further certify that after due and diligent search I am un- 
able to find C. H. Lord, the remaining defendant, within my county. 
R. H. PAUL, Sheriff, 
By J. J. COLEMAN, 
Under Sheriff. 


I hereby certify that I received the within summons on the 28th 
day of October, A. D. ISS1, and personally served the same on C. H. 
Lord personally, In the county of Pima, being one of the defend- 
ants named in said summons, by delivering to and leaving with said 
C. Hf. Lord, in the county of Pima, on the 9th day of January, A. D. 
ISS2, a copy of said summons, together with a true and correct copy 
of the complaint in the action. 

R. H. PAUL, Sheriff, ‘ 
J.J. COLEMAN, 
Under She riff. 


By 


SS (Endorsed:) Title of court and cause—summons. Filed 
Dee. 9, 1881. G. A. Clum., elerk. 


Default. 
(Title of Court and Cause.) 


In this action the defendants herein, having been regularly served 
with process, and having failed to appear and answer the complaint 
herein, and the time allowed by law having expired, and no answer 
or demurrer having been filed, now, on application of plaintiff's at- 
torneys, the default of said defendants in the premises is hereby duly 
entered according to law. 

Attest my hand and seal of court, this 17th day of February, 1882. 

GEO. A. CLUM, Clerk. [seat] 


(Endorsed :) Title of court and cause—default. Filed Feb. 17, A. 
D. 1882. Geo. A. Clum, clerk. 


Judgment. 
(Title of Court and Cause.) 


[In this action, the defendants, C. H. Lord and W. W. Williams, 


having been regularly and personally served with summons, and 
having failed to appear and answer the plaintiff’s complaint 
SQ herein, and the legal time for answering having expired, and 


the default of said defendants in the premises having been 
duly entered according to law: 
? 6—SU3 


=o 
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N n application of Morgan, Silent and Stephens, 


Ow. ‘ul this day, thi ty 
the attorneys for pisrntith, it as ordered that judgment be entered 
herein against the said defendants, C. IL. Lord and W. W. Williams, 


ae ei RHP Ciel ag Tes ; . — 
mbm anecordahnce WIth raver of prhaul rititl ~ complal nt on file hie redh. 


Wohi repore 1) reason of the law ane the pre SCs atore Siu, if Is 
ordered and adjudged that G. IL. Thompson, the said plaintiff, do 
have and recover of and from the suid defendants. C. Hl. Lord and 


! 


i 
WW. \V Williams thy Sun OF Seventeen thousand “CVE hundred ana 
re dollars (S17.75-4.14), with interest thereon at the rate 


‘ ‘ 


thirty-four 


of ten per cont. px 


pen ntifl’s costs ane 
ing to and taxed at the sum of —1x hundred sey enty-elgh { JS, dollars, 


rannutm, from date until paid, together with said 


LISD Sse dl 


bents mic rt (| in) ed action. A“nioullt- 


— 
- 


and that execution issue theretor 


Judgment recorded and entered this Feb’y 17,1582. Attest my 
hand and seal of court the day and vear last above written. 
[SKAL. | GEO. A. CLUM, Clerk 
OW) (Mndorsed:) Tithe of court and cause—judgment. Filed 


Keb. 17th. Geo. A. Clum, clerk. 
(4 rhittcate. 


ferriTvory OF ARIZONA, | 
(County ol Pima. } 


|, George A. Clam, clerk of the district court in and for Pima 
county, Territory of Arizona, do hereby certify that the foregoing is 
a full, true and correct judgment roll in the case entiled G. HL. 
Thompson MS, Lord ariel Williams. its dppears fo me of record. 

Attest my hand and seal of court, this 17th day of Keb'y, LSS. 

[ SEAL. | GEO. A. CLUM 

(The judgment roll is endorsed as follows :) 

(Endorsed:) Tithe of court and Cause. Judgment roll. Filed 
Feb. 17th, ISS2. Geo. A. Clum, elerk. 


Testi (fadidy Ciel thi, part of Plaintitt MY | AY huttal. 


W. W. Wirniams, ealled for the plaintiff in rebuttal, sworn and 
examin dl, testified i follow bk 
Mr. CAMPBELL: Q. Now what was done in relation to any attempt 
of these parties to assist you” 
A. Oh, | could not state it all. 
(). Yes, you can state it all as well as not, all within your know!l- 
edge, right straight along ? | 
{| A. He came to the ottice in- the first place and consulted 
with me, and stated that the concern must not stop—if pos- 
sible it must LO ON. . 
Mr. Moraan: Q. What concern? 
A. The tirm. 
(). What firm ? 


Mr. Campenni: [ object to counsel interfering in my examination, 


sad - - Oa ir nine . 
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Mr. MorGan: I have a right to know what he is talking about so 
I may Ccross-eX amine him about it. 

The Court: Counsel has a right to understand what the witness 
says, but it is not proper to cross-examine the witness when he is 
bemg examined in chief. 

Mr. MorGan: State what firm you had reference to? 

A. Well, Mr. Morgan, it Would be verv hard to draw the line be- 
tween them, because if one firm Stop d, the other must. 

(). The lines between what firms would be hard to be drawn’ 

A. Well, in speaking of the affairs of course we spoke of Lord and 
Williams. I could not tell vou which firm we had reference to 

Mr. CAMPBELL: Q. Now thi n, What then? 


, 


4 
A. As I told you, there was so many things took place that 
Ht Pe I cannot tell Vou. Atter examining the books we Spent the 


best pearl of the day, | believe, over to Mr. Morgan's office. 

(). Who did 4 

A. Mr. Dunn; | believe that evening or that afternoon he came 
to the conclusion he would make the offer of fifty cents 

(). Mr. Morgan was then representing the Bank of California ? 

A. Yes, sir. <At first he thought much more favorable of the 
standing of the concern, but after he found that the contracts were 
so mixed Uy) with it he then came to the conclusion that he would 
offer fifty per Ce nt. of all the liabilities ; thet he would purchase the 
liabilities and pay fifty cents on the dollar 

(). All the habilities of both firms ? 

A. Yes, sir. 

Q). That was an offer to the creditors ? 

A. Yes, sir. 

(). What was he to receive in return for that’? 

A. Well, all were to surrender their claims to him, or IL. B. Claflin 
& Co., and the assets were to be turned over. 

(). Ile was willing Lo AY liity cents for all the assets of the con- 
cern, provided the creditors all consented ”? 


A. Yes, sir. 


Mr. MorGan: He said fifty per cent. of the liabilities; nothing 
Wiis sata about issets 
ho Mr. Campnett: Yes; that is it. Now, there was a limit 
place don that? 


A. low do you mean ? 

(). As to the amount of the habilities ? 

A. That I do not remember. 

(). You do not? 

A. No, sir; as I stated, he examined the liabilities very carefully, 
and he decided to offer fit, cents onthe dollar, if the creditors would 
all consent within so many days—lI forget the number of days. 
Some of those stipulations probably were made with other parties. 
I was not present but very little during the outside talk. 

(). Do you say you had a little difference with Mr. Dunn? 

A. Yes, sir; a little discussion in the fore part of the evening, and 
for that reason | was not present. 


. . ee 
vine ae ie oe alee " “ 
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(Q). What was that in reference to that you had that difference 
with him ? 

Mr. MorGan: Well, I object to that. 

Mr. CAMPBELL: [ want to get at the relations of these parties. It 
is Claimed that there is a fraudulent conspiracy here; I want to see 
just how much of a fraudulent conspiracy there was. 

The Court: Did this ditlerence vrow out of your business rela- 

tions ? 
Of A. Not out of our business relations ; something that took 
place that evening, or something I stated was to take place. 

Mr. CampBein: Q. Waat was it? 


The Court: Let us hear it. 


A. It has been stated here before. Tt was in connection with the 
appointment of Mr. Hamburg as aman to manage the sale of the 


woods. 


Mr. Camppeiit: Q. At that time you were in hopes of getting out, 
were you not? 

A. I did not expect it would be over thirty or forty days before 
We straightened out. 

(). And you wanted somebody to take charge of the goods there 
that would sell them, as you thought, to greater advantage than 
Mr. Hamburg would”? 

A. Perhaps that was an injustice to Mr. Hamburg; he was an 
able salesman, but | do not think it was right for him, being a 
partner in a rival house at the time, to be put there. 

(). Now these telegrams have been spoken ob here, these exhibits 
that were offered that you received from Dr. Lord. 


Mr. MorGan: [le testified about threat ana then Culre back and 
took it all back. 

The Court: There is no use in going over these matters again: 
of COUTPSC, if there Is any niatter he hiss hot testified to), you lay 
bring it out. 


Q5 (). Hlow long did Mr. Harlow have the management of the 
business of the Lord and Williams Company ? 

A. From its conception till the assignment. 

W. Did he have anything to do with the other business, the busi- 
ness of Lord and Williams? 

A. No, not pertaining to the firm. 

(Q). Ife had nothing to do with any thing but the mercantile busi- 
ness? 

A. No, not that [ know of; I do not think of anything now; [ 
think that was the understanding, that he should not have. 

(). Now, at any time after this assignment did you in any way 
make or come to any arrangement with Mr. Cullum, for the purpose 
of vetting Into your lands any of the assets of Lord and Williams 
Company, or Lord and Williams, at any time after the assignment? 

A. What ts the question ? 

(). Did you at any time after the assignment enter into any ar- 
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rangement with Mr. Cullum to enable you to get hold of any of the 
assets of Lord & Williams, or Lord & Williams Company ? 

A. No, sir; I do not recollect of having any such conversation. 
Not a single thing in connection with it. 


Cross-examination : 


Mr. MORGAN: (). Now | understood you to say that the lines 
OV) were hard to be determined between Lord & Williams and 
Lord & Williams Company, what do you mean by that? 

A. What I meant to say was, that | do not know whether Mr. 
Dunn was very particular lO Say Lord & Williams or Lord & Will- 
lams Company. 

(). You said the lines were hard to be drawn between Lord & 
Williams and Lord & Wilhams Company; explain what you mean 
by that? 

A. | meant in case of the resumption of the houses, if the firm 
had made payment, that is if Mr. Dunn had made this settlement ; 
I understood him to make this statement to Hie, he said you cannot 
afford to stop —there Is no necessity of it. That was when he first 
arrived, 

(). Is it not a fact, Mr. Williams, that the lines were hard to be 
drawn between the mereantitle house of Lord & Williams anid Lord 
& Williams Company ? 

A. Not in this sense. If you wish ‘or me to explain that, I will 
so far as | ain concerned, 

(). Is it not hard for you to draw the lines distinetly between 
Lord & Willams and Lord & Williams Company as to the merean- 
tile firm ? 

A. The whole mereantile interest was turned over. There were 
reasons for it: if you like, | will state. 

(). Well, state. 

i A. In the first place, Dr. Lord thought there was more 

money in some outside matters, and he wanted to have the 
time and opportunity to attend to the outside matters, as he had 
bought the water franchise, or intended to buy it, and the street 
railroad and some other matters, and I wanted to go East, as I had 
been here nearly seven years with the exception of two months, 
and the understanding was that we would form this partnership 
and take in Mr. Harlow, sell him the goods, and on the first of 
May I was going East to spend the summer; that had been prom- 
ised to me for two or three years; he was to return and attend to the 
business and other outside matters, and these contracts; he wanted 
more time to attend to the contracts, as he wis satisfied there was 
more money in those than in the mercantile business. 

Q. Is it not a fact that Mr. Harlow was employed to supervise the 
sale of the merchandise of Lord & Williams, for which service he 
Was to recelve two-tenths of the profits? 

A. I will tell you. 

(). Just answer that question. 

A. It was a compromise that we should have nothing to do with 
that business. 
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(). In other words, you employed Mr. Harlow to take supervision 
of the mereantile firm of Lord & Williams, for which he was to re- 
celve as compensation two-tenths of the profits, is not that it? 
ae A. No, sir; not at all. 
(). Your agreement was in writing ? 

A. | tel] you. | SUpPpose there Wis tWo weeks’ discussion before 
those partnership papers could be agreed to. 

(Q). Do you understand my question ? 

A. I do. 

(). Can you answer it? 

A. Ask it again. 

QQ. Do you not know as a fact that the firm of Lord & Williams 
eniployed U. EK. Harlow to SUpery Ise the sale of the merchandise be- 
longing to the firm of Lord & Williams, for which services Mr. 
Harlow was to receive two-tenths of the protits on thie woods sold ? 

A. No, sir; that was not the understanding. 

(). Well, what was the understanding ? 

Mr. CAMPBELL: T suppose the understanding was reduced to writ- 
ng. 

Mr. Morgan: Well, you can’t answer it, and the judge objects. 
Now, Vou say thacat Mr. Harlow hever had anvthing lo do with this 
firm of Lord & Williams ? 

A. He had nothing to do with Lord & Williams, except im some 
questions which nitolit ATISe where he miiglit act for the Ir. iis lis 
power of attorney. 

Q). C. E. Harlow purchased what interest in the goods ? 
Of) A. As Tunderstand it, he did not purchase any interest in 
the goods. The goods were sold to Lord & Williams Com- 
pany, and at the end of the year of course he was to share certain 
profits, if there Were any profits, and certain of the losses, if there 
Were any losses. 

Q. Then C. Ek. Harlow paid not a dollar in the purchase of thos 
goods from Lord & Williams? 

A. No, sit. 

(Q). Lord & Williams never transferred any goods to C. ik. Harlow, 
did they ; 

A. They sold thi goods to Lord & Williams Company, The books 
show that. 

(). Are the books correct ? 

A. They should be. 

(). Let me show you an entry in the books. Were you familiar 
with the books of Lord & Williams Company ” 

A. No, sir; I do not think I looked at them more than two or 
three times, ° 

(). You do not know much about the books? 

A. No, sir. 

(). You were interested in the firm of Lord & Williams? 

A. It has been stated, and it is unpleasant for me to state the rea- 
sons Why I did not care particularly to go in there, and, as long as 
| thought everything was all right, 1 did not go. 
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100) Q. Now, I will ask you to explain what is this entry in the 

journal of Lord & Williams Company, if you can, made on 
the 16th of April, iSS1. I netice on this journal, “ Merchandise 
debtor to Lord & Williams stock account, 869,000," in the books of 
Lord & William Company. How do vou explain that? 

A. That shows that Lord & Williams Company owed that amount. 

(). That is just simply an entry to show how much Lord & Will- 
lams Company were indebted to Lord & Williams”? 

A. a you will look at the other book you will see that there are the 
: same entries made there. The merchandise account is where Lord 
& Williams received credit on this account, and ts charged to Lord 
& Williams Company, and whenever they found any goods not in 
rood order, they charged them back and would not recelve them. 

(). Then on the 16th of April, that is a correct charge in Lord & 
W illiams ¢ ‘ompany's books, and Lord & Williams stock account, they 
were Indebted to merchandise S60,000 stock and so forth. 

A. | do not sec any necessity of stock account: the book keeper 
might have put that on, but it was a fact that Lord & Williams 
should receive credit for that amount, if that was a correet Inventory, 
which | SUP pose the other books show. 


1] Assignment of Errors and (rrounds wpon which Appellant will . 
rely “upon Appeal. 


The Court erred in refusing to sustain the objection made by de- 
fendant to the introduction of the power ot attorney offered by the 
plarntill. 


I. 
. The court erred in permitting the articles of agrecmcnt of the 
partnership between Lord and Williams Company to be read in 
| evidence cura nst defendants objection, 
IT]. 
The court erred in admitting in evidence the assignment made by 
Lord and Williams Company to plaintiff! Cullum, against defend- 
praend, ) 
ant’s objection, 
lV. 

P 4p The court erred in refusing to grant the motion made by defend- 
ant to strike out the testimony introduced by plaintiffin the case, 
on the ground of variance between it and the allegations of the com- 

plant, 
Vv. 
The court erred in refusing to pass upon and grant defend- 
ie ant’s motion for il nonsult made on the conclusion of plain- 


tiffs cause, on the ground that the plaintiff had failed to 
make out his cause of action as alleged in his complaint. 
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VI. 

The defendant assigns, as further ground of error, the nsufliciency 
of said findings of fact to warrant or Support thie judgment in favor 
of plaintiff, on the ground that said findings show that the plamtiff, 
If. Bb. Cullum, held said) property by virtue of the assignment of 
Lord and Williams Company and as trustee for the purpose of pay- 
nie the creditors of said firm: that at the time of the levving of the 
attach rit in) thre CUse FErSUS Lord and Williams Dy the defendant 
herem, by virtue of which he took possession of said goods, no 
creditor of sei fra had iiss nted Lo said assignment (1 become il 
party thereto in any Way. 


VI. 

Also, that there is no evidence that at the time of the making of 
this sid assignment there Were any ereditors ot Lord anid Williams 
Company, lor Whose benefit sat assignment Wiis bide nic siti 
Cullum claimed to hold said property. 

The defendant further shows, as error, the insuflicieney of the 
evidence to justify the findings of fact and conclusions of law herein, 

upon the following grounds: 
1033 ‘To the first finding of fact he assigns as follows: 


A. 


There Was ho evide nee otters 7 or eiven in) the ense to sustain the 
finding of fact that on the 2oth day of Oetober, ISS1, at the city ot # 
‘Tueson, Charles IL. Lord, W. W. Williams, and ©. Kk. Harlow, then, 
and for several months before that time, composed the mercantile 
firm of Lord and Williams Company. 

I}. 

There Wis no evidence offered ania howe civen 1) this case to 
sustain or prove the finding of fact that a veneral ASST LE nt of all 
their property not exempt from execution, for the equal benetit of 
all their creditors, was made to Henry B. Cullum, the plaintiff in 
this action. 


4’ 


C. f 
There was no evidence to Support the finding of faet that the 
property mentioned in the complaint was, at the date of the ASslen- 
ment, a portion of the Property of said Lord and Williams Com- ' 
pany, or that said Lord and Williams Company had at that time, - 
or ever had any right, title, or interest to said property, or any part 
of the same. 


LO4 1). 


There was no evidence offered to prove, and none given tending 
lo prove that the assignment mentioned in the first finding of fact 
was executed in the firm name by W. W. Williams, or that it was 
signed by said Williams and said Harlow individually, or that said 
Lord, by Its attorney, the said C. kk. Harlow signed the same, or 


— 
EEE 
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that the power of attorney introduced in evidence, from C. H. Lord 
to C. E. Harlow, was any authority for the said Harlow’s signing 
said assignment. 

To the second finding of fact he assigns as follows: 


A. 


There was no evidence offered in this eause to prove that on the 
2th day of October. ISS], the said firm of Lord and Willia I 
were Insolvent. 

1}. 

There Was lO ¢ vidence Introduced Lo prove that Upon said day 
the firm of Lord and Williams made and executed a general assign- 
ment of all its property, not exempt from execution, for the equal 
benefit of all the creditors, to Henry B. Cullum, the plaintiff herein. 


105 C. 

There was no evidence introduced to prove that said assignment 
was executed in the firm name by said Williams, and also signed 
by him individually, and by said Harlow as Lord’s attorney-in-fact. 

To the third finding of fact he assigns as follows: 


A. 


There was no evidence introduced to prove that said assignments 
were made in good faith by said firms. The only evidence being 
that said firm of Lord and Williams Company made said alleged 
assignment because of the threatened attachment suit on the part 
of the Bank of California. 

To the fourth finding of fact he assigns as follows: 


A. 


There was no evidence introduced proving, or tending to prove, 
that the property seized by the defendant herein as sheriff, on the 
attachment in the suit of G. Howard Thompson vs. Lord and Will- 
lams, Was the property of the plaintiff herein, and was not subject 
to such seizure and attachment. 


106 And defendant further assigns as ground of error that the 

court erred in finding, as a conclusion of law, that the prop- 
erty in the complaint, mentioned and deseribed, was wrongfully taken 
and detained by the defendant from the possession of the plaintiff, 
for the reason that there was no evidence to justify the finding of 
fact upon which said conelusion of law rests. 

Also, that the court erred in ordering judgment to be entered 
herein in favor of plaintiff and against the defendant on the ground 
that the evidence was insuflicient to warrant the findings of facts 
and conclusions of law upon which said order is based; and further 
that said order, and said judgment, and said findings of fact, and 
conclusions of law are, each and all, contrary and against the evi- 
dence herein, in this: 
7—S893 
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The evidenee estabiishes thisat (p])} thi Sth si «>| October. A. 1). 
ISS]. the mereantile firm (>| Lord and Wiilliatos Were indebted to G. 
lloward ‘| HOMLPSOn Iti thre Suth of SCVOCHLeCehH thousand SCVCH hun- 


‘ } oo ! | ‘ on 2 
dred and thirty-four ' dotlars (S17 754.1 4). 


r | Ft } ; : " . ' " 
Lhasa Oh suid dav he commenced Hah) action dn the district court ot 


uae . we repr 
Lhie Tish JudICaAL GIistrict, Perritory of Arizona, in and for the 
Ll; county of Pima, against Lord and Williams for the recovers 


. ’ } | ’ . i ! 
of said sum. and obtaimed. at the tume of the issunnee of tli 


summons, a writ of attachment agaist the property Of salad Thi 


That said writ was executed by the sherilf by levying upon the 


coods, Wilkes, and merchandise be longing to said firm. 
1). 


That said goods, wares and merchandise so levied Upon were, at 
the time of such levy, the property of Lord and Williams. 


I. 
That said goods, wares, and merchandise were, subsequent to said 


levy, taken from the possession of said sheriff, defendant herein, by 
writ of re ples ino in the withim entitled suurt. 


. 
‘ 


That thir onl clarm (oy title tO the property Sct forth in the COlli- 
prlevinal herem, on tha peur oft the plamtiff, Wis ly virtue of the iis- 
signiment claimed to have been made to him by Lerd & Williams 


Company, 
KARLL & CAMPBELL, 

Altus for TPT tk 

BEN. MORGAN, | ; 

Att'y for Deft 


LOS Stipulation. 

[tis hereby stipulated that the foregoing statement on appeal is 
agreed to by the undersigned counsel for the respective parties, and 
that the same may be used on appeal from the judgment herein 

MARLE & CAMPBELL, 
Attys for PTT 


BEN. MORGAN, 
ltt y for Deft. ° 


(Endorsed:) Filed October 31st, 1884. C. S. Jeffords, clerk, by 


a. A. Anderson, JY.. cle }. 
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Notice of Appeal. 
(‘Title of Court and Cause.) 


To the clerk of said courtand Messrs. Marll and Campbell, attorneys 
for the plaintiff: , 
You will please take hotice that the defendant 1n the above-enti- 
tled action, hereby appeals to the supreme court of the Territory of 
Arizona, from the judgment therein entered in said district 
pays) eourt on the llth day of October. A. D. ISS4, in favor of 
plarmtill in) said action and erent said defe ndants, and from 
the whole thereof. Yours, ete., 
BEN. MORGAN, 
Attorney for Lh fendandt. 


Tueson, A. T., October Sist, ISS4. 

(Endorsed:) Service of the within notice of appeal is hereby ad- 
mitted this Slst day of October, A. D. ISS4. after the filing of the 
same. arll & Cam pb Hi, attorneys for plaintiffs. 


(Endorsed:) Filed October Slst, 1854. C. S. Jeffords, by J. A. 
Anderson, Jr., dep. 


Lond j fii ne (iii Appeal 
(Title of Court and Cause.) 


Whereas, the defendant in the above-entitled action has appealed 
to the supreme court of the Territory of Arizona from the judgment 
made and entered against him in said aetion in the said district 

court, in favor of the plamtilf in said aetion, on the 11th 
110) day of October, 1SS4, for the return of certain cKroods, wires, 

and merchandise and costs of sult, amounting to the sum of 
$539, and from the whole thereof. 

Now, therefore, in conside ration of thi prediises and of such appear 
we, the undersigned, residents of the county of Pima, Territory of 
Arizona, do hereby jointly and severally undertake and promise on 
the part of the appellant, that the said appellant will pay all damages 
and costs which may be awarded against him on the appeal or on a 
dismissal thereof. het exceeding three hundred dollars. to whreh 
amount we acknowledge ourselves jointly and severally bound. 

Witness our hands and seals, this Sist day of October, A. D. 1SS4. 

Bb. M. JACOBS. 
WM. A. SCOTT. Jn. 


Territory oF ARIZONA, | 
County of Pima, " re 
bb. M. Jacobsand Wm. A. Scott, Jr., the persons named in and who 
subscribed the foregoing undertaking as the sureties thereupon, be- 
ing severally duly sworn, each for himselfand not one for the other, 
suvs that he is a resident, a fr eholder in the cOUnLY of Pima, ‘Terri- 
tory of Arizona, and that Lie Is worth double the amount specified 
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in said undertaking as the penalty thereof, over and above 
11] sail hits just debts and liabilities, exclusive of property exempt 
from: execution. 
Bb. M. JACOBS, 
WM. A. SCOTT, dn. 


Subseribed anid sworh to before Mie, this ist day of October, A. 
DD. 1SS4. 
[SEAL | A. KE. JACOBS, 
Notary Public, Pima County, A. oe 


(Kendorsed:) Filed October Sist, ISS4. C.S. Jeffords, clerk, by ri 
A. Anderson, Jr., deputy. 


Stipulation, 
(Title of Court and Cause.) 


lt Is hereby stipulated ana horn’ ed I the atloOrneys for the respec. 
tive parties hereto, that the lorevolng yu lormaent roll and statement 
Qn) appeal, with the asso Ment of CTroOrs, notice of appeal, ure full, 
true, “nic correct copies of the originals Qt) file in the otlice of the 
clerk of said court, with their endorsements; and it is also stipulated 
and agreed by and between the attorneys for the respective parties 
hereto, that an undertaking on appeal from the judgment, in 
112) due form, on behalf of said defendant and appellant has been 
properly filed with the clerk of said court, and that this trans- 
eripton appeal miay be used 1h) the Supreme Court (ot) the hearmyg of 
the appeal from the judgment herein. 
KARLL & CAMPBELL. 
Attorneys for Plaintiff. 
BEN. MORGAN, : 
Attorney for Defendant. 


ldo Service hereot admitted and COP received this 2d day 
of Noy'r, ISS4. 
KARLL & CAMPBELL, 
Attorneys for I spondent, 
lilt = SurpreME Court, 
Arizona Ti rritory, } 


es. 


I, A. E. Foote, clerk of the supreme court of the Territory of 
Arizona, do hereby certify the above and foregoing to bea full, true, 
and correct copy of the original transcript on appeal, in the cause 
fof] TH. B. Cullum es. R. H. Paul, with the endorsement of filing 
thereon now upon file in my office. 

ln witness whereof, | have hereunto set my hand and affixed the 
seal of the said supreme court, this the 15th day of June, A. D. 1885. 

[Seal United States Supreme Court, Arizona 

A. Ek. FOOTE, 


Cl va Of thee Supie | vurt of thre Ti rritory of Arizona. 


RR. B. PAUL VS. B. B. CULLUM oe 


115 In the Supreme Court of the Territory of Arizona. 

Court met ‘Tuesday March el, LSSo, at ten o'clock it. I)., pursuant 
to adjournment. 

Present: Hon. Sumner Howard, chief justice; Hon. W. F. Fitz- 
jerald, associate justice; J. A. Zabriskie, Esq., U.S. attorney; Zan 
L.. Tidball, Esq., U.S. marshal; A. EK. Foot, clerk, crier, and bailiff. 


iH. Bb. Cutten, Plaintiff & Respondent, 
i's 


R. HH. Pacs, Defendant & Appellant. 


[tis by the court ordered that the judgment of the lower court be 
affirmed, Associate Justice Pinney dissenting, and directs that his 
dissent be minuted 

(‘ourt adjourned sine die. 

SUMNER HOWARD, 
Chief Justice. 
W. FF. FITZGERALD, 


Associate Justice. 


116 Supreme Court, Arizona Territory 


I, A. E. Foote, clerk of the supreme court of the Territory of 
Arizona, do hereby certify the above and foregoing to be a full, 
true, and correct copy of the judgment and order of the court In 
the cause of H. B. Cullum os. R. Hh. Paul, made and entered in the 
minutes of said court on the 3d day of March, ISS5, In minute 
book 1, on page 425, now in my office. 

In witness whereof I have hereunto set my hand and affixed the 
seal of said supreme court, this the loth day of June, A. D. 1885. 

[Seal United States Supreme Court, Arizona. | 

A. BE. FOOTE, 


Clerk Supre me Court, Arizona Ti rriory. 


117 In the Supreme Court of the Territory of Arizona. 
H. B. Cuttum, Appellee, vs. R. H. Pau, Appellant. 


In the above-entitled cause an appeal is hereby allowed to the 
Supreme Court of the United States. 

Dated this 5th day of June, A. D. 1SS5. 

SUMNER TOWARD, 
Ga T f Justice. Territory of Arizona. 

endorsed : Filed June Doth, LSS5. A. Kk. loote. clerk supreme 
court, Arizona Territory. 
11S) SvurprReME COURT, 

Arizona lerritory, } 


SS, 


I, A. E. Foote, clerk of the supreme court of the Territory of 
Arizona, do hereby certify the above and foregoing to be a full, true, 
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and correct copy of the order allowing appeal in the cause of IL. B. 
Cullum vs. Ro. Paul, with the endorsement of filing thereon, now 
Upon file in my office. 

In witness whereof [T have hereunto set my hand and affixed the 
seal of said supreme court, thiis the 15th day of June, A. D. 1SS5 


| | . « ' & 4, - ; \ ‘ 
sSaeti | ia] Pep ta ~~ pore ’ i j ; i | 
t 


A.B. FOOTE. 


f . . ” , . 
Clerk pre me Court, Arizona lerritory. 


11% Supreme Court of the United States. 


He. B. Cuntenm. Plamtil Appellee, 


R. HE. Paur, Defendant App lant. 


Know all men by these presents that we, William Ee. Hazeltin 
and Md. W. Wells, of Prescott, Yavapai county, Territory of Arizona, 
are held and firmly bound unto TL. B. Cullum, appellee, in the sum 
of twenty-five hundred (82,500) dollars to be paid to the said IL. B 
Cullum, his executors, or administrators; to which payment, well 
and truly to be made, we bind ourselves and each of us, Jointly and 
severally, ana our and each of OUT heirs, CXCCULOPrS, ana adm inistra- 
tors firmly by these presents. Sealed with our seals and dated this 
th day of June, A. 1). ISS». 

Whereas the above-named, lt. I] Paul has taken cil) appea! ic 
the Supreme Court of the United States to reverse the judge hit 
rendered in the above-entitled cause by the supreme court of the 
Territory of Arizona ; 

Now, therefore, the condition of this obligation is such that 
ALO of the above-named in II. Paul shall prosecute anid Hiuain- 
tain said appe! and answer all costs and damages if he shall 
—tomake good his plea in said appeal, then this obligation shall be 
void: otherwise, to remain in full foree and virtue. 
WILLIAM KE. HAZELTINE. [SEAL. | 
ED. W. WELLS. [SEAL. | 


UNITED STATES OF AMERICA, | 


Territory of Arizona, j 


William KE. Tlazeltine and Ed. W. Wells, each being duly sworn, 
depose and SAV S, and euch for himself siiith, that he Is worth the 
sum of twenty-five hundred (§82,50-) dollars over and above all his 
just debts and liabilities and above lis property exempt from execu- 
tion. 

WILLIAM E. HAZELTINE. 
LD. W. WELLS 


Sworn and subseribed to before me this 5th day, of June, 1885. 
[seAL.] MUGENE PANNENBERG, 
Notary / bli. 
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121 | approve the above bond and the sufficiency of the sureties 
thereto. 
SUMNER HOWARD, 


Chis f Justice Supre me Court, Ti rriory of Arizona. 


Endorsed: Filed June 5th, 1885. A. E. Foote, clerk supreme 
court, Arizona Territory. 


122 SUPREME CouRT, 


‘ one ‘ AS . 
Arizona lerritory. } 


|, A. Kk. Foote, clerk of the supreme court of the Territory of Ari- 
zona, do hereby certily the above and foregoing to bea full, true, 
and correct copy of the supersedeas bond in the cause of H. B. Cul- 
lum vs. R. H. Paul, with the endorsement of filing thereon, now 
upon file in my office. 

In witness whereof | have hereunto set my hand and affixed the 
seal of said supreme court, this the 15th day of June, A. D. 1855. 


Seal United States Suprem Court. Anizona 
A. Ek. FOOTE, 
Clerk Supreme Court, Arizona Territory. 
123 SUPREME COURT, 


Arizona Territory, j wr 

[ A. i. Foote. clerk of the sUpretire court of the ‘Territory of Ari- 
zona, do hereby certify the foregoing to be a full, true, and complete 
record on appeal in the cause of H. B. Cullum ws. R. HL. Paul, 
appealed Lo the Supreme Court of the United States from said Supreme 
court of Arizona Territory. 

Witness my hand and the seal of said court, this the 15th day of 
June, A. D. 1885. 

[Seal United States Supreme Court, Arizona. ] 
A. E. FOOTE, 


Cl rh Supre hie Court, Arizona Territory. 


124 [NITED STATES OF AMERICA, 88: 
To Henry b. Cullum, Greeting: 


You are hereby cited and admonished to be and appear at the 
Supreme Court of the United States to be held at the city of Wash- 
A. D. 1885, pursuant to an order filed in the clerk’s office of the 
Ington, mn the District of Columbia, on the second Monday of October, 
supreme court of the Territory of Arizona, wherein R. H. Paul of 
the Territory of Arizona is appellant, and you appellee, to show cause, 
if any there be, why the judgment in the said cause mentioned 
should not be corrected and speedy justice should not be done to 
the parties in that behalf. 

Witness the honorable Sumner Howard, chief justice of supreme 
court, Territory of Arizona, this 5th day of June, A. D. 1585, and 


G6 R. W. PAUL VS. H. B. CULLUM. 


of the fndependence of the United States. the one hundred and 
ninth. 


[Se | United Stute-. Supreme Court Vrizonn 


SUMNER HOWARD, 


( hi he f Justics Supre hide (wuryt of Arizona. 


125 > | Endorsed:| United States Supreme Court. TL. B. Cullum, 

appellee, vs. R. HL. Paul, appellant. Citation. Filed June 5th, 
ISS5. A. EE. Foote, clerk supreme court, Arizona Territory, Ser- 
vice acknowledged waiving no rights whatever. June 25, 15S. 
Harll & Campbell, attys for Hf. B. Cullum. 


Endorsed on cover: Arizona Territory supreme court. No. S95. 
RL. Paul, appellant, vs. HW. B. Cullum. Filed July 24, 1855. 


RR. H. PAUL VS. 3. B. CULLUM. a7 


ot In the Supreme Court of the Territory of Arizona. 

Court met Friday, July 9th, 1886, at 9 o’clock a. m., pursuant to 
adjournment. 

Present: His honor W. H. Barnes, associate justice; his honor 
Wm. W. Porter, associate justice; Owen T. Rouse, Esq., U.S. at- 
attorney; W. K. Meade, Esq., U. S. marshal; E. B. Dodge, Esq., 
clerk, by deputy; sheriff, crier, and bailiff. 


BH. B. Cultus ve. KR. . PAUL. 


~ The motion for a rehearing in this cause having been submitted 
to the court, It Is by the court ordered that the same be denied. 
Upon motion of Ben Morgan, counsel for appellant, an appeal is 
hereby allowed from this court to tne Supreme Court of the United 
States. 
Court adjourned sine die. 
W. H. BARNES, 
Associate Justice. 
WM. W. PORTER, 
Associate Justice. 
5S SUPREME COURT, as 
Arizona Territory, } — 
|, k. B. Dodge, clerk of the supreme court of the Territory of 
Arizona, do hereby certify the above and foregoing to be a full, true, 
and correct copy of the minute order denying the petition for a re- 
hearing and of the minute order allowing an appeal tothe Supreme 
Court of the United States, in the cause of H. B. Cullum rs. R. H. 
Paul, made and entered in the minutes of said court on the {th day of 
July, 1886, in minute-book 2, on pages 11 and 15 respectively, now 
In my office. 
In ‘vitness whereof I have hereunto set my hand and affixed the 
seal of said court this the Ist day of Sept., A. 1). 1886. 
[Seal United States Supreme Court Arizona. ] 
E. B. DODGE, 
Clerk Supreme Court, Arizona Territory, 


By ED. H. COOK, Deputy. 


59 Supreme Court of the United States. 
H. Bb. Curie, Plaintiff, Appellee, 
vs. 


R. H. Paci, Defendant, Appellant. 


KXnow all men by these’ presents that we, William E. Hazeltine 
and Ed. W. Wells, of Prescott, Yavapai county, Territory of Arizona, 
are held and firmly bound unto H. B. Cullum, appellee, in the sum 
of twenty-five hundred (82,500) dollars, to be paid to the said H. B. 
Cullum, his executors or administrators; to which payment, well and 
truly to be made, we bind ourselves and each of us, jointly and sev- 
erally, and our and each of our heirs, executors, and administrators, 
firmly by these presents. 

Sealed with our ses! and dated this 11th day of August, 1586. 

S—S9S 


5S R. H. PAUL YS8. H. B. CULLUM. 


Whereas the above-named R. H. Paul has taken an appeal to the 
Supreme Court of the United States to reverse the judgment ren- 
dered in the above-entitled cause by the supreme court of the Terri- 
tory of Arizona: Now, therefore, the conditions of this obligation 1s 
such that if the above-named R. H. Paul shall prosecute and main- 
tain said appeal and answer all costs and damages if he shall fail to 
make good his plea in said appeal, then this obligation shail be 

void ; otherwise to remain in full force and virtue. 
60 W. Eb. HAZELTINE. 
ED. W. WELLS. 
Unitep STaATes OF AMERICA, | 
Ti rrilory of Arizona, } _ 

William FE. Hazeltine and Ed. W. Wells, each being duly sworn, 
depose and say, and each for himself saith, that he is worth the sum 
of twenty-five hundred (82,500) dollars over and above all his just 
debts and liabilities — above his property exempt from taxation. 

W. kk. HAZELTINE 
ED. W. WELLS. 


Subscribed and sworn to before me this 11th day of August, 1586. 
[SEA a | i. Lb. 1 )] y rhe, Cl rk, 
By Ie] ). II. ( (4 NK. Deputy. 


[ approve the above bond and the sufficiency of the suretiees 


thereto. 
J. C. SHIELDS, 


Chie f Justice Supre me Court, Ti rritory of Arizona. 


Endorsed ; Filed Aug. 11th, 1886. E. B. Dodge, clerk, by Ed. H. 
Cook, deputy. 


6] SUPREME Court, — | 
Territory of Arizona, | 
|, k. B. Dodge, clerk of the supreme court of the Territory of Ari- 
zona, do hereby certify the above and foregoing to be a full, true, 
aud correct copy of the supersedeas bond in the cause of H. B. Cul- 
lum vs. R. H. Paul, with the endorsement of filing thereon, now 
upon file in my office. 
In witness whereof I have hereunto set my hand and affixed the 
seal of said supreme court this Ist day of September, A. D. 1886. 


[Seal United States Supreme Court, Arizona } 


> BS 


E. B. DODGE, 
Clerk Supreme Court, Arizona Tt rritory. 
By ED. H. COOK, Deputy. 
62 SUPREME COUR, 
Arizona Te rritoru, | - 

I, Ek. B. Dodge, clerk of the supreme court of the Territory of Ari- 
zona, do hereby certifv the foregoing to be a full, true, and complete 
record on appeal in the cause of H. B. Cullum vs. R. H. Paul. ap- 
pealed to the Supreme Court of the United States from said supreme 
court of Arizona Territory. 


R. H. PAUL V8. H. B. CULLUM. Ho 


Witness my hand and the seal of said court this lst day of Sep- 
tember, 1S8S6. 
[Seal United States Supreme Court, Arizona. | 
kK. B. DODGE, 
Ch rk Supyre hile Court Arizona, 
By ED. H. COOK, Deputy. 


[Stamped:] Supreme Court U.S. Received Sep. 22,1886. Clerk's 
office. 


63 UNITED STATES OF AMERICA, 88: 


To Henry b. Cullom, Greeting: 

You are hereby cited and admonished to be and appear at the 
Supreme Court of the United States to be held at the city of Wash- 
ington, In the District of Columbia, on the 11th day of October, A. 
D. 1886, pursuant to an order allowing an appeal from the final de- 
cision of the supreme court of Arizona in a cause wherein R. H 
Paul is appellant and you are appellee, to show cause, if any there 
be, why the said judgment and decision in the said cause mentioned 
should not be corrected and speedy justice should not be done to the 
parties in that behalf. 

Witness the Honorable John C. Shields, chief justice of the su- 
preme court of the Territory of Arizona, this 10th dav of August, 
A. D. 1886, and of the Independence of the United States the one 
hundred and eleventh. 


[Seal United States Supreme Court, Arizona. ] 
J. ©. SHIELDS, 
Chief Justice. 
Attest: E. B. DODGE, Clerk, 
by ED. H. COOK, Deputy. 


64 STATE OF CALIFORNIA, } 
County of Las Ange I, 4 } 


s s e 


Stephen M. White, being first duly sworn, deposes and says that 
he is a citizen of the United States, 33 y’rs of age, & not a party to, 
att’y in, or im any manner interested in the within matter; he served 
the within citation upon the att’ys for said appellee on the 1Sth day 
of Aug., 1886, by delivering upon that day to Alexander Campbell, 
Esq., who is the same Campbell whose name appears as a member 
of the firm of Earll, Campbell & Stephens & the same Campbell 
who has been att’y for said appellee, a true copy of this citation. 
The same was by me so delivered to said Campbell personally on 
the day above mentioned & between the hours of 9 a. m. & 4 p. m. 
of said day, at his oftice, in Tempte Block. Los Angeles city,Cal. Said 
Campbell then & there wrote all that part of the endorsement hereon 
which follows the erased or crossed words & figures “Service accepted 
this — day of August, 1886,” but after writing the same he erased 
the matter he had so written, stating that he did not desire to ac- 
cept such service; that he had, as a member of said firm, attended 


()f) > @ pat, we. SB. CUA. 


to said case as att’y for said appellee, but had not been retained to 
proceed further with the cause. 


STEPHEN M. WHITE. 


Subscribed & sworn to before me this 19th day of Aug., LSS6. 
C. H. DUNSMOOR, 
County Clerk and br- Officio Clerk of the Supe rior Court, 
By L. J. THOMPSON, 
Lh puty. 


| endorsed : | In the Supreme Court of the United States. R. H. 
Paul, appellant, vs. IL. B. Cullom, appellee. Citation. 


Service accepted this — day of August, ISS6. Rec'd a COpPV 
of the within citation, reserving, however, all objections of 
every kind to the proceedings heretofore taken in reference to 
an appeal or other proceeding to review the case & to all acts 
on behalf of said Paul subsequent to the first decision of the 
supreme court of Arizona. 

Aug. 18, 1886. 

RARLL, CAMPBELL & STEPHENS, 


Attys for said Cullum in Arizona Courts. 


erased in Copy. 


Supreme court Arizona Territory. R. EH. Paul vs. TH. B. Cullum. 
Miled Aug. dist, 1886. E. B. Dodge, clerk, by Ed. H. Cook, deputy. 
KMndorsed on cover: Arizona Territory supreme court. No. 1056. 
Rh. H. Paul, appellant, vs. Henry B. Cullum. Filed October 2, 1586. 
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COPY OF THE OPINTON, 


Krom hie S/H Pucific Reporte £ //. IS7. | 


SUPREME COURT OF ARIZONA. 


CrLLUM 0&8. PAUL. 


Filed September 3, 1885 


1. Assignment for benefit of creditors—action by 
assignee to recover personal property. 

An assignee for the benefit of creditors, after he 
has taken possession of the personal property con- 
veyed to him by the deed of assignment, and has 
been wrongfully deprived thereof by a third party, 
can sue in his personal capacity to recover posses: 
sion of the property. 

2. Same—dAssent of creditors presumed. 

In the case of a general voluntary assignment, for 
the benefit of creditors, without preferences and 
without restrictions, in the absence of proof of dis 
sent, the law presumes the assent of the creditors to 
the assignment for their benefit. 


3. Appeal—Review of findings. 


Chetindines of the eourt below will not be reviewed 


it 
t. Sam - ment not purporting to contain all 
evidence Ve) : ) by evidence 
When thi tn | al ado not purport 
oO eontain all ihe « vidence t hye ‘ by) ‘llate eourt W il] 


not consider an obiection that the verdiet. 1s not sus- 
tained by the evidence 
Appeal from the judgment of the district court, 


Pima County, 3 


—- 


1 favor of plaintiff and respondent 
BENT. MORGAN, 
foi (pp Hlant. 
MKARLL & CAMPBELL, 


hor re sponde ni. 


fowarp, (. 4.: Thisis anaction brought by plain 


tif} to reeover from the defendant the possession of 


; ne ' on | ed 
eertain goods. wares. and merchandise alleged to 
. . Pesaller eal - , ? a f’ on & 
have been wrongfully taken by defendant from plain 
. ~? {’ : 4 ¥ . ° ‘ = 4 | 17 . oo 
fill. (oT OT Bite SET) (>| Os). tit). riye nigeds | Viiiile 


thereof. in ense delivery cannot be had. The answer 


’ ' ] : : ~— 
eontains denials of the allegations of the complaint, 
-- ¢ trp ly >} } y) » 7 ‘yf ; , v) * ty * *) 7) a on 7 
ana a turioner ana separate answer and aeiense, al- 


, 4 . ] . ‘ 

lecing { I) iT aielenaant. as sherri | Pima ( oOvnitryv. 

hac seTzed ana PaKel POSSeSSIOTL OF the woods, WC. 

. ; | . . Pin. ; . j . 

nnde fn atiaciment issued irom tne district Court 
, Bos ~—T ~ ae ee SF 

Oo} | Pee hal Col OLV iff the Ciuse Oo] fy. llowara 7 oOimnpson 

nee . Waren: — 
VS. Lora ce vi ili Mews, TUrchel aileging that croods. 
etec., were, at The timeol selzure. in possession of and 
. 


the propel 


_—— 
° A 
— 
— 


Lord & Williams. The ease was 
tried by the court without a jury. 

Ty . . P i . i 4 Ao } } . 

The eourt found substantially that On the twenty 
hith day of Oetober, 1881, the goods, ete., in ques- 


tion were the property of the firm of Lord & Wil- 


ee ae 


liams, and C. KE. Harlow, and that on that day said 
firm made a veneral assignment of all their property, 
not exempt from execution, to plaintiff, for the equal 
benefit of all their ereditors, and plaintiff accepted 
said assignment and received said goods, ete., from 
said firm and took possession thereof, and that said 
assignment was made,in good faith: that defendant 
as sheriff of Pima County. on the twenty-eighth day 
of October, 1881, seized, and took said goods, ete., 
‘end of p. 187) (p. 188) from the possession of plain- 
til under an attachment that day issued from the 
clistrict court of Pima county in the case of (. llow- 
ara Thom psor Vs Lord & Williams : that said 
property, when so seized and attached, was the 
property of plaintiff, and not subject to such seizure 
or attachment. and that the value thereof was &835.- 
OOO, 

The court found, as conclusions of law, substanti- 
allv that the said goods, ete., were wrongfully taken 
and detained by the defendant from the possession 
of plaintiff, and that plaintill was entitled toa judg- 
ment for the return of said property, and if the same 
cannot be made, for the sum of $35,000 against de- 
fendant. A judgment was entered upon their find- 


ing, in the following words: 


‘‘*The court having this day signed and filed 
its findings of fact and conclusions of law in 
this case, and the value of the property claimed 
having been found by the court to be the sum 
of thirty-nine thousand dollars, and the prop- 
erty claimed having been taken into possession 
of the plaintill, therefore it is adjudged that the 


* 49 
? 


if have and retain possession of the per- 


plaint 
sonal property described in the complaint, with 


the costs.” ete 


The case is brought up on appeal from the judg 
ment alone. There was no Statement on motion for 
anew trial. The record contains the judgment roll, 
a statement on appeal signed by attorneys for plain 
tif and defendant, and defendant’s specification of 
errors. The statement on appeal sets out evidence 
given at the trial without purporting to contain all 
the evidence given at the trial. 

We will now proceed to notice defendant's spec] 
fication of errors: 

1. ‘The court erred in refusing to sustain the ob 
jection made by defendant to the introduction of the 
power of attorney offered by the plaintiff.” There 
is nothing in the record showing this to have been 
error. ‘The power of attorney was duly authentica 
ted and was pertinent, and was part of plaintiffs 
evidence of title 

2. ©The court erred in permitting the articles of 
agreement of the partnership between Lord & Wil 
liams Company to be read in evidence against de 
fendant’s objection.”” The record shows no error in 
this. The agreement was a part of plaintiff's evi- 
dence of title, and was duly proved. 

3. ** Phe court erred in admitting in evidence the 
assignment made by Lord & Williams Company to 
plaintiff Cullum against defendant’s objection.” 
The record shows no error in this. The assignment 
was a part of plaintiff!s evidence of title, and was 
duly proved 

4. ** The court erred in refusing to grant the mo 
tion made by defendant to strike out the testimony 
introduced by plaintiff in the case on the ground of 
variance between it and the allegations of the eom- 
plaint. 


». ** The court erred in refusing to pass upon and 
grant defendant's motion for a nonsuit, made on the 
conclusion of plaintiffs case, on the ground that the 
plaintiff had failed to make out his cause of. action 
as alleged in his complaint.’* The record shows that 
these two specifications of error, as well as the first 
three, were based on an assumption (end of p. 188), 
(p. L809) by defendant, that because plaintiff in his 
complaint had sued simply in his individual eapacity 
without showing his character as assignee, that 
therefore he should not be permitted to give in evi- 
dence the several instruments going to show title in 
him as assignee. The question raised is whether 
this assignee, after he had taken possession of the 
personal property conveyed to him by the deed of 
assignment, and has been wrongfully deprived there- 
of by a third party, can suein his personal capacity 
to recover possession of the property, or whether he 
is bound to sue in his representative capacity. 

The authorities leave no doubt on this question. It 
is expressly held in //ogland vs. Trask, 48 N. Y.., 
686, and Ogden vs. Prentice, 33 Barb., 160, that an 
assignee may sue either in his personal or represent- 
ative capacity. It is a familiar rule that an exeecn- 
tor or administrator, after he has reduced the goods 
of the estate to his possession, and has then been 
wrongfully deprived of them, may sne for the re- 
covery thereof in his individual capacity. It is clear 
that the record shows no such errors as are claimed 
in fourth and fifth specifications of error. 

G. ** The defendant assigns, as further ground of 
error, the insufficiency of said findings to warrant or 
support the judgment in favor of plaintiff, on the 
ground that said findings show that the plaintiff, H. 


~s 


firm; that at the time of the levying of the attach- 


‘ 


ment in the case of Thompson vs. Lord & Williams, 


bv the defendant herein, by virtue of which he took 


possession of said goods, ete., no creditor of said 
irm had assented to snid assignment or become a 
party thereto In any way.” It is a suflicient answer 
to this specification of error to say that the findings 
Ta ae show tiat at the time of the levy ot the 
attachment ‘‘no ereditor of the firm had assented to 
said assignment, or become a party thereto In any 
way.’ We will add, however, that in the case of a 


| : . * ¥ 4 > 7 >. 
req} real VOIUNTA'TV assignmeni ior the benef >i ered 


‘tors without preference, and without restrictions, as 


the reeord shows this to have been, in the absence of 
proof of dissent, the law prestmes the assent of the 


. p ° idl i ‘ 1 : . 
ereditors to the assignment for thetr benefit 


7. Also that there is no evidence that at the time 
, ekine of the ar P ae ee alae ’ 
ti aitie.eee ee {) i tif still if SPORT ri tii re We re ekrhy\ 
creditors of 


Lord & Williams Company, for whose 
benefit said assignment was made, and said Cullum 
claimed tO hold sil property, if this specification 
means thatthe findings showthere was “‘no evidenee,”’ 
and to entitle 1t to the consideration of this court 
it must mean that.) then a suflicient answer to it is 
that the findings show no such thine: but. on the 
contrary, it Is shown by the first finding that at the 
time of making the assignment the firm of Lord & 
Williams Company were insolvent, a condition that 


presupposes erecitors 


: 


ee eee 


GE ec i Sa me EN 


-~ 


8.(p. 190) The specification of errors then proceeds 
as folfows: **The defendant further shows the insufli- 
clency of the evidence to justify the findings of fact 
and conclusions of law, upon the following grounds,”’ 
and then elaborately sets ont 15 distinet grounds. 
This specification and the grounds therefore cannot 
be considered by this court. 

9 The record shows no statement on motion for 
new trial, and no motion for new trial. This is an 
attempt to review the findings of the court without a 
motion foranew trial. The findings of the court be- 
low will not be reviewed on appeal unless there was 
a motion for new trial. Krederico vs. Haneock, 1 
Ariz. 512. In Gagliardo vs. Hoberlin, 18 Cal. 395, 
the defendant brought up all the evidence, but made 
no motion for a new triai. The Court say: 


‘‘In this case, no motion having been made for 


new trial, the findings of the court are conclusive 
7 ‘ 7? 


as to tacts. 
Mr. Justice ields, in Diu ia VS. Lishe f LD Cal. oot, 


SAVS ; 


‘‘In this State the statute provides the manner 
in which the verdict of a jury, upon an issue 
submitted to its decision, may be reviewed. It 
is only by a motion for a new trial.”’ 


The statutes of California and Arizona are identi- 
cal on this subject, and findings by the coart stand 
on the same footing as the verdict of the jury. Though 
this doctrine is firmly established by an unbroken 
line of decisions in California construing a statute 
identical with our own, yet the whole doctrine is so 
ably and fully set forth by the Supreme Court of 


” a kn a te A es ent a “sal PP er A ee eR = IN OR ne 


(‘alifornia in /?eed vs. Bernal, 40 Cal. GPS. that we 


. , ‘ - Bans a & -“ - | . } = . TY — 
Will C2HOLe alt me tit Treen ital CUS si ne court 
i\s ; } 
. ; 
\ } ' } 
\\ tial ine ' COOTTL) rebiti iT rie evi nce 
sy? ° , 
Wii i] ihit it? lj tri ‘ Yera1et | cle Sit] 
appropriate remedy 1s by motion for a new 
b > 


trial. and hh pursiuinme this remedy the statute 


requires him to specify in his statement in sup 


port of the motion the particulars in which the 
evdence was Insuflicient. In this method the 
attention of the court and counsel is partieu 
larly directed to the precise point. in’ which 
the evidence is alleged to be insuflicient, so that 
tl the trinl of the motion the Court Phy review 
the evidence and exercise its judgment and dis 
cretion, either by upholding or setti 
verdict or decision. It is conceded on all sides 


iz aside the 
that if there be any evidence whatever tending to 
support the verdict or decision, its sufficiency can 
only be determined, and the evidence reviewed 
for that purpose on a motion for new trial, and 
we have repeatedly held that if there bea sub 
stantial contliet in the evidence, this court will 
not disturb the verdict or findings. It isequally 
well settled that if there be no findings In a 
case tried by the court without a jury, and no 
proper exceptions for want of findings, a pre 
sumption arises that the court found all the 


facts necessary to support the judgment. If 
there be no aetual findings, the law implies find- 
Ings suflicient to sustain the judgment. In all 
eases, therefore, whether there be a verdict or 
written findings, or only the findings which 
the law imphes in supportof the judgment, if it 
be claimed that there was no evidence whatever 
to support the judgment, this is only another 
mode of saying that the evidence was insuflicient 
to justify the verdict or findings, as the case may 
be. If the verdict or written findings support 
the judgment, it is too plain to admit of discus- 


‘) 


sion that so long as the verdict or written find- 
ings remain undisturbed the judgment cannot be 
assailed on the ground that is not justified by 
theevidence. Before (p. 191) the judgment can be 
attacked on this ground, the verdict or findings 
must be set aside becanse not justified by the 
evidence, and this can only be done on motion 
for a new trial.”’ 


Such is the law of California and Arizona, ond it is 
decisive of this case. The findings of the court in 
this case clearly warrant and support the judgment, 
and in the absence of a motion for a new trial, these 
findings are conclusive and binding upon this Court. 

There is another serious Gbstacle in the way of 
defendant in his attack upon the findings of fact and 
conelusions of law. It is that the statement on ap- 
peal does not purport to contain all the evidence, 
and in examining the whole reeord it is evident that 
it does not. When the statement on appeal does 
hot purport to contain all the evidence, the appellate 
court will not consider an objection that the verdict 
is not sustained by the evidence. oore vs. Tice, 
22 Cal., 514. It will be seen by the judgment copied 
Into this opinion that in its recital it states that it 
was found by the court the value of the property 
was $39,000, whereas the findings show that the 
value was 835,000. This is evidently a_ clerical 
mistake in the party who draughted the judgment. 
The judgment shows that the property was in the 
possession of the plaintiff, and this error in the re- 
cital of the jadgment can be of no possible damage 
to defendant. If anvone could be damaged by this 
error, it would be the plaintiff, as the judgment 
shows that he is in possession of the property, and 
he and his sureties are responsible for its value. 


»1t) 


The judgment of the court below for 835,000, costs, 


ete., 1s affirmed. 
PINNEY, J/., Concurring. 


FITZERALD, J., having presided at trial in court 


below, took no part in this case on appeal. 


Supreme Court of the United States. 


October Term, 1889. 


Brief of. W. Hallett Phillips and Ben. Morgan, 
for Appellant. 


Callum brought his action against Paul, Sheriff of 
Pima County, Arizona, to recover certain goods, or 
their value, alleged to have been the property of the 
plaintiff at the time of taking by the sheriff. 

The defendant justified by virtue of a writ of at- 
tachment issued in the case of Thompson vs. Lord 
& Williams, under which he seized the goods as the 
property of Lord & Williams. 

The plaintiff claims title by virtue of an assign- 
ment made to him for the benefit of creditors by the 
Lord & Williams Company, on October 25, 1881. 

The attachment was levied, October 29, 1881. 

The District Court of the First Judicial District of 
Arizona rendered judgment in favor of plaintiff, 
and, on appeal by the defendant, the same was af- 


firm (| hy \ the Sthpre me Court of the Territory, from 


Lab, @ —_ ee bie a , 
Which judgement defendant appeals to this court. 

\ | ' ‘ : ry », 7 _ F ; lessee ft “il 1 | ; 

AS the assi2Qhinellt 01 rror is preaieated On i¢ 
ee ie ) 7 ; 
finding of facts made in the District Court, we give 


the latter in full 
Findings of Fact and Conclusions of Law. 
TItLe OF CouRT AND CAUSE, 


fn the above-entitled cause, atter hearing counsel 
for the respective parties, and mature deliberation in 


the Cawee thie eourt inds as follows: 


That on the 25th dav of October, A. D. 1881. at 
the City of Tucson, Charles H. Lord, W. W. Wil 
‘liams. and (. FE. tlarlow, then, and for several months 
before that time Composing the mercantile firm of 
Lord A Williams Company, ana exclusively ell 
gaved in general commercial business, viz., buv- 
ing and selling goods, being tnsolvent, made and 
executed as such firm a general assignment of all 
their property not exempt from execution, for the 
equal benefit of all their creditors. to Hlenry B. Cul 
luni, the plaintiff, and that the plaintiff immediately 
accepted said assignment and took possession of the 
property conveyed by it, Including the property men- 
tioned In the complaint, whieh property Was a portion 
of the property of the said Lord & Williams’ Com- 
pany at the timeof the assignment. The assignment 
was executed in the firm name by W. W. Williams, 
and also signed by said Williams and said Harlow 
individuativ, and by the said Lord by his attorney, 
the said C. EK. Tlarlow, the said Harlow then holding 
*} vene ral power Ol atiormey trom iim, and the sid 
Lord being then absent from the Territory and sick, 
and his whereabouts being entirely unknown at that 
time to his partners and family, though every rea 


vv 


sonable effort had been made to discover it. and that 
said assignment'was ratified and approved by said 
Lord at the earliest opportunity. 


a 


That on the said 25th day of October, A. D. 1881, 
and fora long time previous thereto, at said city, 
the said Charles H. Lord, and W. W. Williams 
were co-partners in the banking business and in 
dealing in live stock, under the firm name of Lord 
& Williams; that on said last mentioned day the 
said firm of Lord & Williams, being then insolvent, 
made and executed a general assignment of all its 
property not exempt from exeention for the general 
benefit of all its creditors to the said Henry B. Cnil- 
lum, who thereupon immediately entered upon the 
possession of the same and accepted the trust. Said 
assignment was executed in the firm name by said 
Williams, and also signed by him, individually, and 
by said Hariow, as Lord’s attorney-in-fact. 


ITI. 


That said assignments were made in good faith by 
the said firm respective if and that at the time of 
making the same the assignors had full confidence 
in the abilityand integrity of said Henry B. Cullum. 


ay 


That on the 28th day of October, A. D., 1881, one G. 
Howard Thompson commenced a suit in this court 
against the said Lord & Williams, and sued out an 
attachment therein against the property of the said 
Lord & Williams, and placed the same in the hands 
of the defendant, Robert H. Paul, who was then the 
sheriff of Pima County aforesaid; and the said Panl, 
claiming that the said goods and property in the 
complaint mentioned and deseribed were then the 
property of the said Lord & Williams, and not the 


property of the plaintiff, seized and attached the 
same against the will of the plaintiff, on the 29th 
day of October. -. 1), ISSI, 


That at the time the said property was so seized 
and attached it was the property of the plaintilf, 
and not subject to such seizure or attachment. 


Vi. 


That the value of the property in question is thit 
ty-five thousand dollars. 


And as conclusions of law from the foregoing facts 
the Court tinds 


That the property in the complaint mentioned 
and deseribed was wrongfully taken and detained 
by the defendant from the possession of the plain 
till 

Lf. 


That the plaintiffis entitled toa judgment for the 
return of said property, and if the same cannot be 
made for the sum of 835,000 against the defendant 

And it is ordered that judgment be so entered. 
Dated Tueson, October 9th, LSS4. 

(Signed ) W. BF. FirzGeracp. 

Associate Justice of the Supreme Court of Arti- 
zona, and presiding Judge of the District Court, 
First Judicial District, Pima. County, A. T. 


ic ad. 


ahe judgment entered on this finding was ‘* That 
the value of the property claimed having been found 


+? 


to be the sum of thirty-nine thousand dollars, there- 
fore it is adjudged that the plaintiff have and retain 
possession of the personal property described in the 
complaint, togethet with the costs of this action, 
amounting to the sum of five hundred and thirty- 
R 


nine dollars.”’ (G., 


The statement on appeal, which, under the law of 
the Territory takes the place of a bill of exceptions, 
contains the assignment of error, relied on to show 
that the judgment appealed from was erroneous. It 
also contains all the evidence in the Case, in order 
to show that there was no competent evidence to sup- 
port the ultimate facets found by the Court, upon 
which the determination of the case depended. 

The Territorial Supreme Court, by affirming the 
judgment and making no findingof their own, adopted 
the finding appealed from, and overruled the excep- 
tions to the same. 

The defects in the finding, which are relied on as 
error, were presented to that court, as the territorial 
procedure prescribed, and being fully informed as 
to the nature of the complaint they refused to correct 
the error. 

This Court is now called upon as a matter of law, 
to review the judgment based on the findings. 

Kerr vs. Clampitt, 95 U. S., 190; 
S7) inate llow vs. Cain, 99 U.S... 618: 


Hlarqrace Vs. The ad. OD a. 5.. 4G. 


It is a well settled rule that where a court finds a 
material fact which is not supported by any evidence, 
a bill of exceptions may be taken to bring up for re- 
view the ruling in that particular, and if necessary 
the whole of the testimony should be sent up. 


f) 


The Francis Wright, 105 U. S., 390; 


i]. S&S. VS Pugh, 09 U. S.. B70. 


This rule is subject tothe limitation that the facts 
are material and ultimate facts. 

When all the evidence is properly presented in the - 
record, this Court can examine the same to see 
whether if was competent evidence to establish the 
facts found. 

l]. S. vs. Clark, 96 U. 8., 39. 


The sole issue in the case is whether the property 
in question, at the time of the attachment, belonged 
to the plaimtill or belonged to Lord & Williams. If 
the plaintiffs established ownership, the goods were 
not subject to attachment by the creditors of Lord & 
Williams, and the plaintiff must recover. 


Assignment of Error. 


The Court find the issue of title in favor of 
the plaintiff, by virtue of an assignment alleged 
to have been made to plaintiff prior to the attach- 
ment by the Lord &. Williams Company. 

They find that the goods were, at the date of the 
assignment, the property of the Lord & Williams 
Compa Mid}. 

That at the same date as the assignment by the 
Lord & Williams Company, prior to the attachment, 
an assignment was made by Lord & Williams of all 
their property to the plaintiff. These findings, which 
led to the judgment, we say are unsupported by any 
competent evidence, so that the conclusions of law 


have ite foundation iO Test on 


a RE ent nee i ae 


i a 
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The second tinding is, that the firm of Lord & 
Williams, on October 25, 1881, made an assignment 
to plaintiff. 

This finding is entirely unsupported by any evi- 
dence. No such assignment, as shown by the record, 
was ever made. The only assignment was that by 
the Lord & Williams Company, a different firm, and, 
as indicated in the first finding, was made on Oclober 
25,1881, and is undoubtedly the one referred to by the 
court in the second finding. It isthrough this assign- 
ment of the Lord & Williams Compony that the plain- 
tiff claims title. Whether the Lord and Williams 
Company had any title themselves depends upon the 
construction of the agreement between Lord & Wil- 
liams and C. FE. Haréow, by which the Lord & Wil- 
liams Company was organized, which agreement was 
admitted in evidence against the objection of the de- 
fendant. It is as follows: 


Tucson. A. T.. Marck 1. 1881. 


This agreement entered into-—and between Lord 
and Williams and C. E. Harlow, all of Tueson, Arizona 
Territory, witnesseth: That the said Lord & Wil- 
liams have this day and date taken into partnership 
the said C. E. Harlow, under the following condi- 
tions: They agree that an inventory of their stock of 
merchandise shall be taken under the supervision of 
said Harlow, and after its value shall be agreed upon 
by the parties interested the same shall be turned 
over and delivered to the said Harlow as a capital 
stock to be sold with his entire direction and super- 
vision under the name and style of Lord and Wil- 
hams Company for the term of one year from the 
date of this agreement. The said Harlow shall at- 
tend to all the business of the new concern, such as 
the payment of debts, employment of help, purchase 
of goods, payment of same, and all expenses attend- 


ing the proper and legitimate carrying on of the 
business ; shall open a new set of books, in which a 
complete and true exhibit of the business shall be 
kept, and always Open to the parties interested for 
Inspection; shall as far as possible do a eash bust. 
ness: Shall remit money to pay debts incurred as fast 
as the same may be realized from sales: shall not 
sign, endorse or negotiate any notes, bonds, or agree 
ments using the new firm name unless strictly in con- 
nection with the business of the house, and then only 
after consultation with one or both the other members 
of the tirm; shall cause, at the end of each month, an 
exhibit to be made of the condition of the firm in 
the shape of a balanece-sheet; and finally, every six 
months shall cause an inventory to be taken of all the 
property and the books balanced, after which any 
profit there may be shall be divided as follows: The 
suld Lord & Williams shall have eight-tenths of the 
sume, and the said Harlow two-tenths of the same. 
In case of loss, the same ratio shall prevail in shar- 
ing the same. In this contract it is distinetly un- 
derstood by the parties Interested, that the parthner- 
ship only pertains to that of merchandising, and has 
no connection In any case or manner with any bust- 
ness the said Lord & Williams may have jointly: or 
severally outside. Any trade or business they may 
be able todireet to the new concern they shall do so, 
any profits to be derived from same to be considered 
identical with those arising from business with other 
parties. They, however, shall have at cost price any 
merchandise they may need or require for their In- 
dividual account. In ease said Harlow shall add 
any cash to the capital stock, he shall receive for 
same ten per cent. interest per vear, which amount 
shall be charged to the general exchange and interest 
account, 
(Signed) C. H. Lorp, 
W. W. WILLTAMs, 
R. pp. 11-12. C. E. HARLow. 


ee 


een 


At the date of this agreement, the firm of Lord & 
Williams were engaged in a general commercial 
business—the buying and selling of goods, and the 
coods in controversy were part of their stock. They 
had become indebted to the Bank of California on 
checks and drafts in an amount exceeding %17,000, 
These the bank transferred to G. H. Thompson, and 
it was at his instance that the defendant, as sheriff, 
levied the attachments on the goods which were then 
in a store oceupied by the firm of Lord & Williams. 


The question for decision is whether the firm of 
Lord & Williams divested themselves of ownership 
of the goods by the arrangement contained in the 
agreement of March 1, 1881. 


What was intended by the arrangement ! 

It isto be noticed that the firm of Lord & Wil- 
liams did not pass out of existence by reason of the 
agreement; on the contrary, its continued existence 
is recognized by it. 

All of the testimony shows that it continued to 
do business in the same building as formerly, only 
that its transactions were confined to financial mat- 


ters. HK. p.. 27. 


It is apparent that the agreement was only an 
arrangement for selling the goods. 

sv itsterms ‘** the said Lord & Williams have this 
day taken into partnership the said C. E. Harlow 
under the following conditions: They agree that 
an inventory of their stock of merchandise shall be 
taken under the supervision of said Harlow, and 
after its value shall be agreed upon by the parties 
interested the same shall he lurned Ores and delivered 


it 


MT hhe said Hlarvlow “in «f capital slack. lo hie Nf abel i, ith 
his entive direction a7jid & Mperes. ion wuOeT hie Jil sii 
and sll of Lhe Lord a I] “lly “ms ¢ OW Pat SO; he 
lerm of one Year Srow lhe date of fhis agree ment.’ 


[It is submitted that this agreement did not work 
such a devolution of the ////e to the goods, as to ex- 
empt them after its execution, from attachment as 
the voods of Lord X Williams. 

It was error in the Court below to admit in evi- 
denee, over defendant's objection, this agreement 
and the subsequent assignment of the Lord & Wil- 
liams Company, as evidence of title in the plaintiff ; 
the agreement instead of being evidence of. title in 
the plaintiff shows that no such title passed. Not 
withstanding the agreement, Lord & Williams still 


continued to own the merchandise. 


The plaintiff below treated the agreement as @ sale 
by Lord & Williams. Thus Mi. Williams, -on behalf 
of plaintilf, testifies: ‘The understanding was that 
we would form this partnership and take in Mr. 
Harlow, and sell him the goods.” (yp. 45.) 


But when he is asked what interest in the goods 


‘ 


Harlow purchased, he answers : 


‘‘As | understand it, he did not purehase any in- 
terest in the goods, The coods Were sold lo Lord ca 
Williams’ Company, and at the end of the year of 
course he was to share cerlain pronts, if there ETE 
any profits, and certain of the losses, if there were 
any losses. 

(Q). ** Then C. E. Harlow paid not a dollar in the 
purchase of those goods from Lord & Williams ¢ 

a. “HO Ce” CAD. 


1] 


The books of Lord & Williams’ Company show 
this entry: 
*- Verchandise debtor to Lord & Williams, 


stock account......... oe bbdbea oc 


(p. 47, 


The Court will construe the agreement, in order 
to arrive at the true nature of the transaction, and 
the form of it cannot hide the fact that, as between the 
parties, if was not really a sale of the goods, but the 
mere placing them in the hands of Harlow to be 
managed and disposed of by him under the name of 
the Lord & Williams’ Company, for the benefit of 
Lord & Williams. 

it was an arrangement by the owners to put the 
goods on the market, with an agreement to pay the 
managing agent a certain per cent. of the profits. 

The only interest of Harlow was in any profits 
that might have resulted. Though termed a part- 
nership, the real contract as between the parties was 
one of employment. 

But whether Harlow was liable as a partner or not 
is not a controlling question. Admitting that he 
was so liable, it does not follow that he acquired 
any interest in the stock so as to exempt it from 
attachment for debts contracted by Lord & Williams 
before his connection with the business. 

No such interest follows from the fact that he was 
to share profits and losses ; it is not pretended there 
were any profits to share and the business was ter- 
minated by the assignment. 


Blanchard vs. Cooledge, 22 Pick., 23. 
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All that Harlow acquired was a personal right 
of action against Lord & Williams, or a right to an 
account; the arrangement did not change the prop 
erty. 

Jessel, M. R. 
Alfuro vs. De La Torre, 24 Weekly Rep., O10. 


We repeat that the question is not whether a pat 
ticipation in profit and loss should cause Harlow to 
be considered as a partner and answerable as a mem- 
ber of the Lord & Williams Company to third per- 
sons. There is no question here as to holding out 
Harlow as a partner. 

The inguiry is as to what was accomplished by 
the contracting parties as between themselves, and 
whether there was any change in the title to the 
stock. The intention of the parties as expressed in 
the agreement is to control; whether the agreement 
constituted a partnership in the stock is one of con 
struction, and therefore one of law 


Aiushury V8. lharyp, 2S N. VV. . 74 (Mieh). 


Sharing profit and loss is not proof of partnership 
in stock. 
Donnell vs. llarshe, G7 Mo., 170: 
Clifton vs. Toward, 80 Mo., 192. 


[t cannot be doubted that the parties in a mercan- 
tile partnership may so stipulate as between them- 
Selves that the ownership of the stock shall remain 
with the original proprietors, and that one of the as- 
sociates shall only have an interest in the profits. 
Such stipulations are not infrequent in associa- 


tions like the one with which we are now deal. 


ing, where two of the parties possess all the stock,the 
other only gives his services, and where the business 
is of a limited character, both as respects the subject 
matter and the duration of the association. 

Kach case must be judged on its own facts in order 
to determine the character of the particular con- 
tract. 

In the cause under consideration, we submit that it 
is plain on the face of the contract that Lord & Wil- 
liams retained the ownership of the goods at the 
time of the assignment and attachment. 


A good illustration of this is afforded by the case 
of Drennan vs. London Assurance Company, twice 
decided by this Court. 

The question in the tirst case was, whetheran agree 
ment between the members of a then existing firm and 
one Arndt, by which, in consideration of his payment 
of a sum of money, he was to be admitted into an 
association to be thereafter organized by the parties, 
made him a member of the partnership already ex- 
isting, and a co-owner of its property. Upon the 
determination of that question depended the right of 
the plaintiffs (the original members of the partner- 
ship) to recover from the company for a loss of goods 
of the partnership. 

A clause of the policy made it void, if any change 
should take place in the title or possession. 

The Court say, that the inquiry was restricted to 
the ascertainment of the intention of the parties as 
disclosed by the agreement, and their conclusion was, 
that there was no change affeeted in the title to the 
property,—the agreement looking merely tothe future 
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association, and until then, no interest in the new 
associate scerued., 
Drennan vs. London Assuranee Co., 113 


. oe. Oe, 


On a new trial, there was evidence that, after a 
cash payment and the execution of a note on account 
of the interest to be acquired in the future associa- 
tion, by an agreement with the firm, Arndt became 
entitled to participate in the profits of the then ex- 
isting firm, and was spoken of as a member of the 
firm. 

The dispute was whether this arrangement gave 
him an interest in the stock. 

The question, say the Court, isnot whether Arndt, 
by reason of his participation in the profits of the 
business, could not have been charged, at the suit of 
creditors, as a partner in the existing firm. 

The inquiry was whether there occurred before the 
execution of the policies any change of title or pos- 
session of the sfock. 


They thus (Lispose of the point : 


‘The sale or transfer to which the polices refer 
was one that would pass an interest in the property 
itself. Mere participation in profits would give no 
such interest contrary to the real intention of the 
parties, Persons cannot be made to assume the rela- 
tions of parthers, as between themselves, when their 
purpose is that no partnership shall exist. 7'’/ere is 
HMO FCASOn why they Haat not enter TAL ii ATTA ment 
or agreement whereby one of them shall participate 
in the profits ULIStUY Strom the MLO NATE lite vf of par- 
licular prope (i without his becoming f partie reith 
Lhe ol hie rs. or withont i]; is CCHHiring au wule res/ aT, lhe 
prop rly HL se lf sa aslo effi chu change of IAL Dose 


Ab na ats. eal: ng Be 


ly 


The Court held there was no change in the title to 
the property of the original partners by virtue of, 
their agreement to share the profits with Arndt. 

There was, accordingly, judgment for the plain 


London Assurance ('d. Vs, Drennan. L116 U. ~~ 


LOT. 


The assignment made by the Lord & Williams Com- 
pony to the plaintiff, could not support the right of 
action, if we are right inthe views we have advanced. 
The assignee got no better title than that possessed by 
the Lord & Williams Company. The assignment 
passed the property of the Lord X Williams Company 
only, and the property in question as we claim, 
continued to bethe property of Lord & Williams, 
notwithstanding the agreement of March 1, 1881, and 
the assignment by the Lord & Williams Company. 
It was error in the court below to have admitted this 


assignment in evidence as proof of title in plaintill. 


It was urged, in the specification of error in the Sn. 
preme Court of the Territory, as a further objection 
tothe assignment, that it showed on its face it was 
not signed by C. H. Lord, one of the members of the 
Lord & Williams Company, and that the power of 
attorney to C. E. Harlow, the admission in evidence 
of which was also objected to, conferred no authority 
on him to sign the name of Lord to the assignment ; 
it was simply a general power of attorney, authoriz- 
ing Harlow to attend to the personal affairs of Lord, 
in his absence. 

It does not purport toempower Harlow to perform 
any partnership act for Lord, much less such an act 


‘ys? 
pt) 

’ . . 4,2 :.% : >. , = + 
as the assignment in question®. For this a special 
authorization was necessary 

Ma } * J . we ‘ TS ~ . 
Wooldridae o. [erin te 4. Kecd., hep. > | 


Tlook 7. S/ome. 4 Mo.. 2h), 
If Harlow possessed no authority, by virtue of the 
power of attorney, to sign Lord’s name to the assign. 


ment. the latter is void for want of the assent of one 


of the partners. All the partners must unite in such 


a disposition of the partnership property. 


The New York Court of \ ppeals, in iW l/s VS. March. 

thus recently announce the rule: 
‘The authority of each of several partners, as 
agent of the firm, is necessarily limited to transae- 
f the partnership, 


tions within the scope and object o 
and in the course of its trade or affairs. A general 
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assignment to a trustee of all the funds and effects 
of the partnership for the benefit of creditors is the 
exercise of a power without the scope of the partner- 
ship enterprise, and amounts of itself to a suspen 
sion or dissolution of the partnership itself. It is 
no part of the ordinary business of the co-partner- 
ship. but outside and submersive of it. No such 
authority as that can be implied from the partner- 
ship relation.”’ 
Wells vs. March, 30 N: Y.. 344. 


In that case, one of the partners had abseonded, 
and the general assignment was made by the other 
partners. The court held the assignment void. 

The decision was affirmed in Palmer ys. Myers, 45 
Barb., 511. 

A very full and eritical consideration of all the 
buy, sell, mortgage, hypothecate, and in any and ever¥ way and 
manner deal in and with goods, wares, and merchandise, choses 
In action, and other property in possession, or in action, and 
to make, do, and transact all and every kind of business of 
what nature and kind soever, and also for,me and in my name, 
and as my act and deed, to sign, seal, execute, deliver, and ac- 
knowledge such deeds, covenants, indentures, agreements, 
mortgages, hypothecations, charter parties, bills of lading, bills, 
bonds, notes, receipts. evidences of debt, releases, and satisfac- 
tions of mortgage, judgments and other debts and such other 
instruments in writing of whatever kind and nature, as may be 
necessary or proper in the premises, 

Giving and granting under my satd attorney full power and 
authority to do and perform all and every act and thing what- 
soever requisite and necessary to be done in and about the 
premises, as fully to all intents and purposes, as I might or 
could do if personally present, hereby ratifying and confirming 
all that my said attorney shall lawfully do or cause to be done, 
by virtue of these presents. 

In witness whereof, | have hereunto set my hand and seal 
the Sixth day of April, one thousand eight hundred and eighty 
ene. 


(Signed. ) CHARLES H. Lorp.” 
R. 10. : 
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authorities to date is to be found in Burrill on As- 
signments, Jth Ed. (1887), 126, 127. 

One of the propositions which he thinks deducible 
from the causes and sustained by the weight of an- 
thority is as follows: 

‘One partner cannot make a general assignment 
of the partnership effeets to a trustee for the benefit 
of creditors even ratably, without the consent or 
against the known wishes of the other partners, for 
the reason that no such authority can be implied 
from the partnership relation.”’ 


Ile also lays it down that the mere absence of a 
partner from the country will not be regarded as con- 
ferring such a power upon the remaining partner. 


While it is true that the partner who did not join 
in the assignment may ratify it, such ratification 
cannot relate back so as to invalidate intervening at- 
tachments. 

llolland Vs. Drake, 29 Ohio St., 455: 
Nlein vs. laa Dow, 13 Minn., 412. 


[t was on this ground that defendant objected to 
the introduetion of any evidence, showing an at- 
tempted ratification of the assignment by Lord, the 
non- concurring partner. R., 12. 

We will not pursue the point further. It has 
been elaborately argued before this Court at the pres- 
ent term in the case of Union National Bank vs. 
Bank of Kansas City, not yet decided. 

We submit that the judgment should be reversed. 

W. HALLETT PHILLIPS, 
BEN. MORGAN, 
Sor Appellant. 
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This case comes before this Court on appeal from the 
Supreme Court of the Territory of Arizona, affirming a 
judgment recovered in the District Court, by Cullum, 
as plaintiff, against Paul as defendant. 


First. 


The following is a concise abstract or statement of the 
a case, presenting suecinetly the questions involved, and 
the manner in which they are raised. 


The action was brought by Henry B. Cullum, as plain- 
tiff, against R. H. Paul, as defendant, on November 8, 


: 


i ee 


S81. in the Distriet Court of the First Judicial District 
inand for the County of Pima, ‘Territory of Arizona, 
ipp. 2-4). The aetion was to recover certain goods, of 
the value of $385,000, wrongfully taken by defendant on 
Oct. 28th. IS8l, from the possession of plaintiff, and 
which defendant, after demand, wrongfully withheld. 
Plaintiff demanded judgment for possession of the 
eoods, or for 835,000, the value thereof, In case delivery 
could not be had. pp. 2-4. 

After demurrer and answer, pp. 6-7, defendant, by an 
amended answer, denied plaintiffs ownership of the 
eoods and their value, and the wrongful taking, demand 
and unlawful detention; and justified the taking by 
virtue of a writ of attachment issued to defendant as 
Sheriff of said County of Pima, in a suit bronght by 
one Thompson against Lord & Williams, to whom the 
property mentioned in the complaint is alleged to have 
belonged . Pp. s—-%). 

The goods were replevied and delivered to plaintiff, 
Cullum, at the commencement of the suit; p. 12, Find- 
ing lV. The judgment recited, p. 14, that the property 
claimed had been taken into the possession of plaintiff, 
and adjudged that plaintiff have and retain possession 
of the property, with 8530. costs of the action: the 
judgment being entered Oct. 11, 1884. 


lt appears by the “ Statement on Appeal and Amend. 
ments and Additions Proposed by Plaintiff and Ae. 
eepted by Defendant’, P. 14, that the cause was tried 
before “the District Court of said County of Pima, the 
Honorable W. FEF. Fitzgerald, associate Justice of the 
supreme Court of the Territory of Arizona, presiding, 
sitting without a jury, a jury having been expressly 


— 


waived.”’, p. 14-5. 


—_— 


Plaintiff introduced certain testimony, pp. 15-70, and 
rested, 

Thereupon, defendant's Counsel made a motion to 
strike out the entire testimony, on the ground of vari- 
ance between the allegations of the complaint and the 
testimony ; and also moved for a non-suit; p. 70. 

Both motions were denied after argument. 

Defendant then, pp. 71-90, put in evidence the papers 
in the suit of Thompson evs. Lord & Williams : being the 
affidavit for the attachment, pp. 72-3; the first under- 
taking on the attachment, pp. 74-5; the second under- 
taking, pp. 76-8; the writ of attachment, pp. 79-80 ; 
and the judgment roll, pp. 81-00. 

No proof whatever appears to have been given in sup- 
port of the allegation of the Amended Answer, p. ¥, 
that the goods sued for herein belonged to or were in 
the possession of Lord & Williams, when seized by the 
Sheriff under the Thompson Attachment. 

Certain testimony on the part of plaintiff in rebuttal 
appears at pp. YO-100. 

After the arguments of Counsel, and on Oct. 9, 1884, 
Judge Fitzgerald signed the Findings of Fact and Con- 
clusions of Law which appear in the judgment roll, pp. 
10-13; deciding the issues in favor of plaintiff, and 
finding that the property in question when seized and 
attached was the property of the plaintiff, and not sub- 
ject to seizure or attachment, and that its value was 
435,000, p. 12; that the property was wrongfully taken 
by defendant ; and that plaintiff was entitled to a judg- 
ment for its return, or if return could not be made for 
the sum of $35,000 against defendant, p. 13. On Oct. 
11, 1884, judgment was rendered. It recited the signing 
and filing of the Court's findings of fact and conclusions 
of law, and that the value of the property claimed 
had been found by the Conrt to be 839,000, and 
that the property claimed had been taken into the pos- 
session of the plaintiff. It then adjudged that plaintiff 


action, S530., p. 14 
eee 


There was no motion on the part of defendant for a 
hew trial on any ground whatever, 


rf. 


On Oct. Bist, 1884. defendant appealed from = such 
judgment to the Supreme Court of the Territory, pp. 
LOS—9. 

The errors and grounds on which appellant relied 
upon said appeal appear in the Assignment of Errors, 
Ne., pp. LOLs. 


Thereupon defendant prepared a ** Statement” on the 
appeal. Plaintiff proposed certain amendments and 
additions thereto, which were accepted by defendant ; 
and such ‘Statement on Appeal”? is set forth at pp. 
4-108: at which latter page is found the stipulation 
of both parties, ** that the foregoing statement on appeal 
IS agreed tO Dy the undersigned Counsel for the respect- 
ive parties, and that the same may be used on appeal 
from the judgment herein: This ‘Statement ” being 
thus prepared and settled pursuant to See. 340 of Chap. 
48 (treating ** of Proceedings in Civil Cases’) of the 
Compiled Laws of Arizona, See Compiled Laws of Ari- 
zona by Bashford, 1871; same by Hoyt, 1877, p. 461. 


\ I 


On Mareh 8, 885, the judgment appealed from was 
affirmed by the Supreme Court of the Territory; p. 115. 


retain possession of the property, with the costs of the 


—_ 


5 
The opinion given on such affirmance is published in 8 
Pacific Reporter, p. 187. 

On June 5 1885, anappeal was allowed to the Supreme 
Court of the United States ; p. 117. 

The return to that appeal was filed with the Clerk of 
the Supreme Court of the United States on July 24, 1885, 
}?. 12, and the cuse became Number SU3 of the October 
Term, 1885. 


Vil. 


On March Ist, 1886, on motion of Counsel for the ap* 
pellant, such appeal was dismissed with costs without 
prejudice: to the right of appellant to pray another ap- 
peal, (See copy decree of March 1, 1886.) 


VIL. 


Thereupon, a motion for a re-hearing was made in the 
Supreme Court of the Territory ; which on July 9, 1886, 
was denied by the Supreme Court of Arizona, and an 
appeal was allowed from that Court to the Supreme 
Court of the United States, p. 57; which appeal is the 
one how under examination. 


AA. 


The facts out of which this litigation arose, and the 
questions litigated in the Courts below, were as fol- 
lows : 

Prior to March Ist, 1881, Charles H. Lord and W. W. 
Williams had been partners in business at Tucson, Ari- 
zona, under the firm name and style of Lord & Williams. 
They had been general merchants, and had also carried 
on the business of banking and government contracts, 
and had dealt in live stock, &c., pp. 11: 58: 95: 97. 

Dr. Lord, p. 97, thought there was more money in out- 


side imatters. He liad bought the water franchise, or in- 
tended to buy it, and the street railroad, and other mat- 
ters. Williams wanted to go east, having been in Tueson 
nearly seven vears, with the exeeption of two months. 
Thereupon an understanding was arrived at, to form a 
hew partnership; take in Mr. C. E. Harlow ; turn over 
to the new firm the goods of the old concern ; and com- 
mit the management of that business to him, Harlow. 
Williams was to go East the Ist. of Many rw spend the 
summer: that having been promised him for several 
years. Dr. Lord was to return and attend to the busi 
ness und other outside matters, and these contracts. He 
wanted more time to attend to the contracts, as he was 
satisfied there was more money in those than in the 
mereantile business 

Thereupon, the agreement of March Ist, 1881, was 
entered into between Lord, Williams and Harlow, which 
appears in the Reeord, p. 25-7. 

lt was signed individually by Lord, Williams and 
Harlow, 

By this agreement, Lord & Williams on that day and 
date took Harlow into partnership under the following 
eonditions: An Inventory of their stock of merchandise 
was to be taken under the supervision of Harlow, and 
after its value should be agreed upon by the parties in- 
terested it was to be turned over and delivered to Har- 
low asa capital stock, to be sold with his entire diree- 
tion and supervision, under the name and style of 
‘Lord & Williams Company.” for the term of one year 
from that date. Harlow was *t to attend to all the busi- 
ness of the wer coneern,” such as the payment of debts, 
employment of help, purehase of goods, payment of 
same, and all expenses attending the proper and legit- 
imate carrving on of the business; was to open a new 
set of books, in which a complete and true exhibit of the 
business wus TO he kept, and always Open to the parties 
interested for inspection : as far as possible, was to do a 


cash business : was to remit money to pay debts incurred 
as fast asthe same might be realized from sales : was not 
to sign, endorse or negotiate any notes, bonds or agree- 
ments ‘* using the new firm name uniess strictly in con- 
nection with the business of the house, and only then 
after consultation with one or both the other members of 
the firm "*: was to cause a monthly exhibit to be made of 
the condition of the firm in the shape of a balance sheet : 
was fo cause an inventory to be taken every six months 
of all the property and the books to be balanced. After 
that, any profit there might be was to be divided to Lord 
and Williams, eight tenths, and to Harlow, two tenths 
of the same: the losses to be shared in the same ratio. 
The agreement proceeded thus: ‘In this contract it is 
distinctly understood by the parties interested that the 
partnership only pertains to that of merchandising, and 
has no connection in any shape or manner with any busi- 
ness the said Lord & Williams may have jointly or sever- 
ally outside.’’ They were to direct to the new concernall 
the business they were able to do, the profits to be de- 
rived therefrom to be considered identical with those 
ari-ing from business with other parties. They might, 
however, have at cost price any merchandise they might 
need or require for their own individual account. In 
ease Harlow should add any cash to the capital stock, he 
was to receive forthe same ten per cent interest per 
vear, chargeable to the general exchange and interest 
account, 

Mr. Williams testified, p. 98, that there was two 
weeks discussion before those partnership papers could 
be agreed to. That, p. 95, Harlow had the management 
of the business of the Lord & Williams Company from 
its conception to the assignment : and see }). 59 & p. 57 : 
and that he had nothing to do with what defendant's 
counsel, at p. 98, called ** the firm of Lord & Williams,” 
except, ‘* In some questions which might arise where he 
might act for the Doctor. (Lord), as his power of attor- 


ney.” And the entire testimony of Cullum and Sessions 
shows that the business of the Lord & Williams Com- 
pany in purchasing and selling goods was carried on In 
a different place of business from that of Lord & Will- 
iams; such latter business being carried on by Mr. 
Cullum on behalf of -Lord & Williams as a banking 
business, and in connection with ageney contracts, Xe. 
Ke. New and separate signs of the ** Lord & Williams 
Company” were put up, advertisements of the business 
of Lord & Williams were published ; one of which ap- 
pears at pp. 62-4. And see the question by the Court, 
p. O58: ** Were these different businesses conducted in 
different stores or places, or were they all in the same 
Dboilding 4° 

On April 6, 1881, Dr. Lord had given to Harlow the 
power of attorney set forth at pp. 22-4. 

Krom March 1, 1881, to Oct. 25, 1881, Lord & Will 
jams carried on their business under that name, of 
banking, Indian agency contracts, &e. &e.: in which, as 
appears from all the proofs, Harlow took no part what- 
ever, excepting when he aeted under the express ctth- 
thority given him by Dr. Lord’s letter of attorney of 
April 6, I8sl, above referred to. During the same 
period, the Lord & Williams Company was carried on 
separately and independently, under the sole manage- 
ment of Harlow, according to the terms of the partner- 
ship agreement. Neither Williams nor Lord took any 
part therein. That concern kept an account as deposi- 
tors and dealers with the firm of Lord & Williams, as 
bankers. They contracted numerous debts, In that firm 
name, and under that stvle. Lord & Williams con- 
tracted like obligations under their firm name of Lord 
& Williams. Under that name, as appears by the com- 
plaint in Thompson es. Lord & Williams, p. 82-3, they, 
between Jan. Land October 25, 1881, drew checks and 


drafts on the Bank of California, payable to the order 


v 


of divers persons, and negotiated them, the Bank of 
California as drawee paying the same. 

On Oct. 25, 1881, a general assignment was executed 
by the Lord & Williams Company, which, p. 10, was 
then insolvent, of its stock in trade to the plaintiff 
Cullum, under which he claimed the goods in question 
in this action. The assignment appears at pp. 30-33. 
It was signed inthe firm name of Lord & Williams 
Company by Harlow. It was signed by Williams and 
Harlow individually, and by C. H. Lord by Har- 
low as his Attorney in fact, under the letter of 
attorney of April 6, 1881, above referred to: Dr. 
Lord being at that time absent, having gone east ill, and 
being subsequently found in a hospital in, St. Louis, p. 
16-7: 27. It devoted all the assets of the firm of Lord 
& Williams Company to the payment of all the debts 
due or to become due from the assignors, without prefer- 
ence or priority. 

Another general assignment was executed on Oct. 25, 
1881, by Lord & Williams, who p. 11, were then insol- 
vent, to Mr. Cullum, of all their assets, that paper being 
executed in like manner and under similar trusts. See 
2d Finding of Fact, p. 11. 

The assignment of the Lord & Williams Company was 
recorded on the day of its date at 5:15 Pp M., p. 35. Im- 
mediately on the acceptance and recording of the assign- 
ment, Cullum entered into the possession of the assigned 
property, p. 35. He was in possession thereof, when, on 
Oct. 28th, 1881, G. H. Thompson, as the assignee of the 
Bank of California, and of Zeckendorf & Co. brought 
suit, and took the proceedings pleaded and put in evi- 
dence as justification, pp. 8-9; 72-90. 

Under that attachment, the Sheriff seized the merchan- 
dise in question in this action. The same was taken 
back by plaintiff under security, the sureties in that re- 
delivery bond being the house of Horace B. Claflin & 
Co. of New York City: one of whose members, Mr. 


Dunn, was’ in Tueson at the time of the failure, and 
Whose connection with the attempt to lift the assignment 
and continue the business of both Lord & Williams and 
the Lord & Williams Company, is referred to in the tes- 
timony of Mr. Williams, p. 90, &e.; and where the 
‘attempt of these parties to assist “” the firm oy firms is 
spoken of (that matter having evidently been gone into 
ut length in defendant’s case, though the testimony is 
not here set out in this Reeord). So, Mr. Dunn is again 
mentioned at pp. V2, on the direct, and at p. 96 on the 


CTOSS-ONIDEIELELOn 


The questions litigated upon the trial before Judge 
Kitzgerald were evidently substantially these: 


|. Whether there was any such firm as that of the 


Lord & Williams Company, actually and in good faith aa 
formed and entered into and conducted and carried on 
prior to the assignments of Oet 25, 1881. 
2. Whether there was a sufficient execution of the as- 
signimnent of the Lord & Wiliams Company, because 
of the absence of the execution thereof by C. H. Lord 
in person, and beeause it was executed by him only by 


his attorney in fact. 
3 Whether such assignment was made and executed 
ana accepted in ood faith by the respective parties 
thereto. 
4. Whether the assignee took immediate and actual 
POSSESSION of the ussigned property, and was in pPosses- al d 
sion thereof at the time of the issuing of the Thompson 
attuelbment, 


5. Whether Mr. Cullum, the assignee, could maintain 
this action in his individual capacity, having taken the. 
assignment us assignee and trustee for the benefit of 


ereditors, 


1] 
XI. 


After hearing the evidence and the arguments of 
counsel, Judge Fitzgerald found as facts, p. 10-13, as 
follows : 


1. That on Oct. 25, 1881, Lord, Williams and Harlow, 
then and for several months before that time composing 
the mercantile firm of Lord & Williams Company, and 
exclusively engaged in general commercial business, 
viz., buying and selling goods, being insolvent, made and 
executed as such firm a general assignment of all their 
property not exempt from execution, for the equal benefit 
of all their creditors to Cullum, plaintiff; that he imme- 
diately accepted the assignment and took possession of 
the property conveyed by it, including the property 
mentioned in the complaint, which property was a por- 
tion of the property of the Lord & Williams Company 
at the time of the assignment : that the assignment was 
executed in the firm name by Williams : was also signed 
by Williams and Harlow, individually, and by Lord by 
his attorney Harlow, who then held a general power of 
attorney from him ; said Lord being then absent from 
the Territory and sick, and his whereabouts being then 
entirely unknown to his partners and family, though 
every reasonable effort had been made to discover it : 
and said assignment was ratified and approved by Lord 
at the earliest opportunity. 


2. That on said 25th October, 1881, and for a long 
time previous, Lord & Williams were copartners in the 
banking business, and in dealing in live stock, under the 
firm name of Lord & Williams ; and that on that day 
that firm, being insolvent, made and executed a general 
assignment of all its property not exempt from execu- 
tion for the equal benefit of all its creditors to Cullum, 
who thereupon immediately entered upon the possession 
of the same, and accepted the trust. Said assignment 
was executed in the firm name by Williams and signed 


l2 


by him individually and by Harlow as Lord’s attorney 
In fact. 

3. That said assignments were made in good faith by 
said firms respectively ; and that at the time of making 
the same the assignors had full confidence in the ability 
and integrity of Cullum. 


4. That on Oet. 28, 1881, G. H. Thompson commenced 
wsuit in the same Court against said Lord & Williams ; 
sued outan attachment against the property of Lord & 
Williams : placed it in the hands of defendant Paul, 
then Sheriff of Pima County: and Paul, claiming that 
the goods in the compiaint mentioned were then the 
property of Lord & Williams, and not the property of 
Cullum, the plaintiff, seized and attached the same on 
Oct. 28, 1881, and held the same until replevied in this 
suit. 


5. That at the time the property was so seized and at- 
tached it was the property of the plaintiff and not sub- 
ject to such seizure or attachment. 


6. That its value was S385,000. 


As conelusions of law the Judge held. 

|. That the property in question was wrongfully taken 
and detained by defendant from the possession of plain 
riff. 

2 That plaintiff was entitled to a judgment for its re- 
turn: and if return could not be made for S385,000 
against defendant. 


Judgement followed accordingly, }). | 4, except for the 
evident clerical error in stating the value to have been 
found at 839,000, when it was found at 835,000, 


AIT. 


Upon the appeal defendant and appellant assigned the 
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errors and grounds upon which he would rely upon ap- 
peal, as the same appear at pp. 101-107. 

The first four of these were alleged errors in relation 
to the testimony admitted under exception, and the re- 
fusal to strike out the testimony on the grounds of var- 
lance, 

The fifth alleged error in the refusal to non-suit plain- 
tiff, at the conclusion of his case. 

The sixth alleged as error the insufficiency of the find- 
ings of fact to warrant or support the judgment, on the 
ground that as plaintiff held the goods by virtue of the 
assignment of Lord & Williams Company, and as trustee 
for the purpose of paying their creditors, no creditor of 
that firm had assented to the assignment or become 
party to it inany way, when defendant levied the at- 
tachment against Lord & Williams, by which he took 
the goods in question. 

The seventh was that there was no evidence that at 
the time of the making of the assignment there were 
any creditors of the Lord & Williams Company. 

Errors are then assigned, p. 103-6, to the Judge’s Ist, 
2nd, 3rd and 4th findings of fact. 

There is, however, no exception whatever to the 
Judge’s 5th finding of fact, which, p. 12, was ‘‘ that at 
the time the said property was so seized and attached it 
was the property of the plaintiff and not subject to such 
seizure or attachment.” 

Error is also alleged in the conclusion of law that the 
property was wrongfully taken and detained by defend- 
ant from the possession of plaintiff for the reason that 
there was no evidence to justify the finding of fact upon 
which said conelusion of law rests: and also in ordering 
judgment for plaintiff and against defendant, on the 
ground that the evidence was insufficient to warrant the 
findings of fact and conclusions of law on which the 
order is based ; and, further, because the order, judg- 
ment and findings of fact and conclusions of law are, 


14 


each and all, contrary and against the evidence, in the 
six particulars stated, pp. 106-7. 


Second. 


The only questions presented on this appeal are those 
hereinafter discussed. 
And as to these we submit the following points: 


First Point. 


The error first assigned, p. 101, was unfounded, to 
wit: that the Court erred in refusing to sustain the ob- 
jection made by defendant to the introduction of the 
power of attorney offered by plaintiff. That power of 
attorney appears at p. 22-4. 


(a.) It was duly executed by the principal under his 
hand and seal, and its formal execution was duly ae- 
knowledged by him before a Notary Public of the 
County, p. 24: And according to the statutes of Arizona; 
Chap. 40, Section 5: Chap. 42, Sections 3-8: 27 29: 
Bashford’s Laws of Ariz., p. 849: 360-1: 363-4: Hoyt’s 
Laws of Ariz.: pp. 372: 380-1: 383: 384, it was there- 
upon entitled to be recorded and read in evidence. 


(>) It was clearly competent, in substance.  Plain- 
tiff’s title to the goods in question upon the trial de- 
pended upon the assignment already, pp. 16-18, pro- 
duced and proved to the Court, and which was executed 
by the principal through the attorney named in this 
power of attorney. 


| 
: 
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Second Point. 


The error secondly assigned, p. 101, was unfounded, 
to wit ; that the Court erred in permitting the articles 
of agreement of the partnership between Lord & Wil- 
liams Company to be read in evidence against defend- 
ant’s objection. 


(a.) The formal execution of this paper was duly 
proved by plaintiff Cullum as a witness, p. 21. 


(b.) It was clearly competent to prove the existence 
and partnership relations of the parties who made the 
assignment to plaintiff under, which he claimed the 
goods in question, and whose title to and possession of 
such goods, when transferred to himself, he was assert- 
ing in this suit. 


Point Third. 


The error thirdly assigned, p. 101, was unfounded, to- 
wit ; that the Court erred in admitting in evidence the 
assignment made by Lord & Williams Company to 
plaintiff Cullum, against defendant’s objection. That 


assignment appears, pp. 30-5. 


(a.) Its formal execution by all the parties thereto was 
duly acknowledged by them before a Notary of the 
County, pp. 33-4. 


(b.) It was the deed transferring to the plaintiff the 
title to the property he claimed, and was obviously com- 
petent as evidence. 
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Point Fourth. 


The Errors assigned as 4th and 5th, p. 101-2, were 
untenable. 

They are founded upon the denial of the motions to 
strike out the entire testimony of the plaintiff, on the 
eround of variance between the allegations of the com. 
plaint and the testimony, and for a non-suit which 
were made at the close of plaintiffs testimony, and 
denied, pp. 70-1; The contention of defendant being 
that the plainiiff, who was an assignee, could not insti- 
tute the action in his personal capacity. 

No doubt, this claim of defendant was the real ground 
for the objections referred to in the errors assigned as 
Ist, 2nd and 8rd. 

It is submitted that the decisions of the Court ad- 
nitting these documents, and overruling the objections 
of variance, and denying the non-suit, and holding that 
plaintiff might sue in‘his personal capacity, were in all 


res] ePCcTS COrrectd. 


l.—Sueh is the direct result of the assignment, pp. 
30-3, under which the plaintiff held the property in 


e). 


question. 
sv that instrument sueh property was transferred to 


him absolutely, to be sold, disposed of and converted 
into money: no doubt, for the purposes and trusts 
specified in the instrument. But still the alienation was 
complete, both to the assignee and his vendees. The 
right the duty and the power to sell and dis- 
pose of the property and convert it into money were 


absolute in bim. While the trust accompanied the 


estate in his hands, and was an ear-mark on all the prop- 
erty for the benefit of the cestuis que trust, still their 
claim to and interest in the property conveyed were only 
in such residue of the moneys arising from sales and col-° 
lections as might remain after payment of the just and 


ee 
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reasonable expenses, costs and charges of executing the 
assignment and carrying it into effect, including the law- 
ful compensation of the trustee for his services in exe- 
cuting the trust. The Assignee could on sale give per- 
fect title to such assets as he sold without aid from or 
release by any creditor. His title was as perfect as that 
which this Court has repeatedly declared to be vested in 
an executor, upon appointment, to the personal estate 
of the testator. 

Griffith os. Frazier, 8 Cranch, 9: 24; 

Kane vs. Paul, 14 Pet., 33: 40. 


He held as trustee for the purposes of the assignment, 
but he held the legal title in all the chattels of the as- 
signors. For the purposes of administering such chat- 
tels, he was as much the legal proprietor thereof as were 
the assignors prior to the assignment. He could be di- 
vested of them by no act except his own. 


II.—The present action was simply an action at law 
for a wrong done to the property thus transferred to 
plaintiff after its transfer, and while still in his posses- 
sion, and before it could be sold or converted into money 
or any residue after the payment of costs and expenses 
could arise, in or to which the creditors might lay claim. 
And it was an action which acerued to the plaintiff the 
moment the possession of the property was interfered 
with: which it was the plaintiffs duty to bring and 
prosecute with diligence : which would be barred by the 
lapse of time creating the statutory limitation, and the 
failure to bring and prosecute which with diligence 
would no doubt have rendered the plaintiff liable indi- 
vidually for the value of the property wrongfully taken 


from him. 
McQueen es. Babcock, 41 Barb., 387. 


I1].—There was no equitable right whatever in any 


Ls 


of the cesluis (Jie frusf under the aussigiument in ques- 
tion, whieh, on the committing of defendant's wrongful 
act of seizing the property could be enforced, defended, 
recognised, protected or pronounced, either by joining 
them as co-plaintiffs with the assignee, or in describing 
in the Summons and Complaint the assignee as their 
trustee. Asis said by Chitty (On Pleading, Vol. 1, p. 
3). ** It would be impossible, consistently with the com- 
mon principles of jurisprudence, to exclude the power 
of the trustee to sue in respect of his legal right”: 
the right of action at law has therefore been 
wisely vested solely in the party having the striet /egad 
title and interest, in exclusion of the mere equitable 
claim.” | 
Applying to the case at bar the principles laid down 
by this Court, per Field, J., in Coal Co. vs. Blatehford, 
11 Wall: 172: 177, plaintiff was here the real prosecutor 
of this suit. The tithe and the possession of the prop- 
erty in suit had been transferred to and vested in him. 
He had aequired and possessed the right to use every 
remedy appropriate to any Interference with or violation 
of his rights of proprietorship whether as to title or 
possession. The adoption of every such remedy rested 
solely in his option and discretion. So long as he did 
not refuse to discharge the trusts reposed in him other 
parties were not authorized to institute or prosecute any 
action or proceeding for any violation of his rights or to 
exercise any control over such proceedings as he might 
institute or prosecute. 
See also MeQneen vs. Babcock, supra. 


[V.—Nor was any right of defendant lessened or im- 
paired beeause plaintiff bronght the action in his indi- 
vidual and not his representative eapacity. 

The only conceivable effect upon the rights of de- 
fendant which the bringing of the action in that forni 
can be claimed to have had, would be in its effeet upon 
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some evidence offered by defendant, or objected to by 
him when offered by plaintiff. 

No evidence whatever, elicited or sought to be elicited 
on the part of the defendant or offered by plaintiff and 
objected to by defendant, turned or could have turned 
upon the question whether the plaintiff was or was not 
in the pleadings described as an assignee. 


1. It is entirely clear that any admissions or declara- 
tions made by plaintiff inconsistent with his right of 
action, could have been given in evidence against him 
with full foree and effeet, when the suit was brought by 
him individually: even were the rules of the old prae- 
tice still existing, and were the action brought by 
plaintiff as the nominal party to a contract, and his in- 
terest was shown to be merely nominal, and the entire 
beneficial interest was shown to be vested in other per- 
sons as the real parties in interest. 

Bauerman es. Radenius, 7 D. & E. 663. 


2. The value or effect of any acts or declarations of 
the assignors of plaintiff would not have been in any 
manner changed by calling the plaintiff on the record 
the assignee of their assets for the benefit of their 
creditors. 


3. By such an appellation of the plaintiff on the 
record, defendant could not have derived any benefit 
from any admission or declaration of any of the cestuts 
que trust. 


V.—But the case was expressly covered by the Code 
of Arizona, which provided, Chap. 48, Sec. 4, that every 
action should be prosecuted in the name of the real 
party in interest ; and, Section 6, that ‘‘ an Executor or 
administrator, a trustee of an express trust, or a person 
expressly authorized by statute, may sue without join- 
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ing with him the persons for whose benefit the action Is 
prosecuted.” 
Bashford’s Laws of Ariz., p. 388. 
Hoyt's Do. Do. p. 409. 

These provisions are adopted literally from the Code 
of Procedure of New York passed April 12, 1848. 
Laws of New York for 1848 Chap. 379, p. 497: 515: 


Sections 91: 98. 


They appear in substantially the same language in all 
the subsequent revisions of the New York Code of Pro- 
cedure, 

See Code of Civil Procedure, Sec. 449, as amended by 


Act of 1877. 


They have been generally adopted in other States, 
especially those in which the practice has been codified. 
See 2nd Hittell’s Codes and Statutes of Cal. 957 


10, 867, LO, 869. 


Secs. 


. 


Under all these statutes, it has been uniformly held 
that an executor, administrator, assignee’ or trustee, in 
an action of tort like the present, as well as in actions 
on contracts, even those made with the deeedent, the 
assignor, &e. might sue in his individual capacity : that 
the words executor, trustee or assignee, if or when used, 
might be rejected as mere de seriptio PeETSONE : and that 
no right of set off could be affected by the use or omis- 
sion of sueh a title. 

In Mellen evs. Hamilton Fire Ins. Co., 5 Duer, 101, 
Mellin was assignee of a policy of insurance for the ben- 
efit of creditors. He sned in his own name, not adding 
the deseription of assignee, The Court, per Duer, Dec 
say, (5 Duer, 102): ** The objections taken on the trial 
to * * * and to the right of the plaintiff to maintain 
the action in his own name, were properly abandoned on 
the argument before us. Where an action is brought by 
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a trustee, in whom the legal title is vested, it is certainly 
not necessary that the cestu/s gue trust should be made 
parties, either as plaintiffs or defendants, unless where 
the action is broug't for the purpose of determining, or 
involves the determination of, their respective rights and 
interests under the instrument creating the trust.” 

The case was affirmed in the Court of Appeals, 17 N. 
Y. R. 609, the opinion of Duer, J., being adopted as the 
opinion of that Court, and re-printed at p. 615. 

To S. P. is Lewis rs. Graham, 4 Abb. Pr. 106, where 
it was expressly said that it was not necessary to join 
the cestuis que trust. ** Before the Code there was no 
necessity for joining them in such an action. The as- 
signee had full power to collect such claims in his own 
name.’ And under the provisions of the Code of Pro- 
cedure above referred to it was held clearly unnecessary 
to join them in any manner 
See also Wakeman prs. Grover, 4 Paige 23: 

Christie os. Herrick, 1 Barb. Ch. 254. 


In Hoagland os. Trask, 48 N. Y. 686, the action was 
in all respects like the present. The same precise posi- 
tions were taken by defendant at the trial, and over- 
ruled. And the judgment was affirmed ; the Court of 
ultimate appeal holding that an assignee for the benefit 
of creditors could maintain an action in his individual 
character to recover a claim due the assignor. He was 
not required to sue as trustee. 

Ogden rs. Prentice, 33 Barb. 160. 
Richardson rs. Mead, 27 Barb. 178: 
Eastern Plank Road Co. rs. Vaughan, 14 N. Y. 546: 

DDO: 

Merritt 7s. Seaman, 6 N. Y. 168: 
Marie vs. Garrison, 88 N. Y. 14: 30. 


In Western RR. Co. vs. Nolan, 48 N. Y. 513, held 
that trustees, in whom is the title to a trust fund, are 
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the proper parties plaintiff in an action to maintain and 
defend the fund against wrongful attack or injury tend- 
ing to impair its safety oramount. Neither the cestuis 
gue trust nov beneficiaries can maintain such = action 
against a third person, except in case the trustees refuse 
to perform their duty, and then the trustees should be 
made parties defendant. And see Coal Co. es. Blateh- 
ford, 11 Wall: 172: 177 

So; had the title of assignee been used in the com- 
plaint herein it would in no manner have affected or en- 
larged plaintiffs right of action: the recovery by the 
plaintiff being in that case still his recovery as an indi- 
vidual: the words added being regarded as mere de- 
sevipltio persona, and always liable to be rejected as 
such, if they impaired or affected any substantial right. 
Litchfield os. Flint, 104 N. Y. 5438. 
Merritt 7s. Seaman, supra. 
Stillwell rs. Carpenter, 62°N. Y. 639: 
Beers os. Shannon, 73 N.Y. 292. 
Thompson es. Whitmarsh, 100 N.Y. 35. 
suekland vs. Gallup, 105 N.Y. 453. 
Bingham ers. Marine Bank, 112 N. Y. 661. 


In construing the provisions of the Code of Arizona 
above set forth, these authorities will be received as ap- 
plicable and controlling in all respects, 

So far as these or any other authorities herein cited 
eoustrue similar statutes, they are entitled to be followed 
as the deeisions of Courts of great weight and authority. 

So far as any of these decisions lay down rules of the 
common law, they are entitled to like respect. For the 
legislative authority of Arizona has provided that: the 
Distriet Courts, in addition to the powers conferred by 
statute, shall have power to proceed aecording to the 
course of the common law. Bashford’s Laws of Ariz. 
p. 377, Sec. 21. ; 


And they also provide that the common law of 
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England so far as not repugnant to or inconsistent with 
the Constitution and laws of the U. S or the Bill of 
Rights or laws of the Territory, ‘‘is hereby adopted, 
and shall be the rule of decision in all the courts of 
this Territory.”’ Zbid, p. 524, See. 7. 

Also Hoyt’s Laws of Ariz, p. 397: 571. 


V i.—But in the present case it was wholly unnecessary 
either to join as co-plaintiffs in the action the cestuis 
que trust, or to describe the plaintiff as representing 
them either directly or indirectly. 

As this Court said in Tyler os. Hand, 7 How., 573, 
O85, in reference to the orphan children of the Choctaw 
Nation, for whom Mr. Tyler, as President of the United 
States, &c., brought that action, any inquiry as to who, 
whether individually or collectively, were creditors of 
the assignors, or who by name or otherwise, were enti- 
tled to share in the net proceeds of the assigned estate, 
were wholly unnecessary to entitle the plaintiff to re- 
cover. The existence or non-existence of any such 
creditors formed no matter of defence whatsoever. 
Their rights, infer sese. or even the existence of credit- 
ors at all, could not be inquired into in the action. A 
surplus, if there were one, and the entire net proceeds, if 
there were no creditors, were held in trust for the assign- 
ors under the last clause of the assignment, pp. 32-33. 

There was no individual or several interest, right or 
claim, of any individual beneficiary of the trust, or any 
interest, right or claim of all such beneficiaries, which 
could be litigated, or which any person hada right to 
litigate, or was bound to litigate in the present action. 
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Point Fifth. 


The 6th ground of error assigned, p. 102, was wholly 
nntenable. 

This was that, as the Judge's findings of fact show 
that plaintiff held the property by virtue of the assign- 
ment to him, and as trustee for the purpose of paying 
the creditors of his assignors, such findings were insuf- 
ficient to warrant or support the judgment in favor of 
plaintiff, because, at the time of levying the attachment 
by defendant, by virtue of which he took the goods, 
“no creditor of said firm had assented to said assign- 
ment, or become a party thereto in any way.” 

The answer to this alleged error is two-fold. 


[.--It nowhere appears, in the findings, that *‘ no 
creditor of the assignors has assented to the said assign- 
ment, or become a party thereto in any way.’ There is 
no allusion to that matter in the findings. 


I]. [ft was not hecessury for the ereditors to be par- 
ties to. or to assent to the assignment, or to be apprised 
of it. In the case of a general voluntary assignment for 
the benefit of creditors without preference and without 
restrictions, like that in the ease at bar, the law pre- 
stumes the assent of the creditors to to the assignment for 
their benefit in the absence of proof of dissent. 

Neilson es. Blight, 1 Johnsons Cases 205. 

Moses “s. Murgatroyd, Johus Ch. R. 119: 129. 

Nicoll rs. Mumford, 4 77. 522: 529. 

Cunningham os. Freeborn, 11. Wend. 240: 248-9: 
(though the rule may be different where, as in Mas- 
sachusetts, there is no court of equity to enforce the 
execution of trusts in behalf of creditors. See cases 
cited 11 Wend. 248-9). 

Brown vs. Minturn, 2 Gall. 557. . 

Lawrence 7s, Davis, 8 MeL. 177 

Fellaws os. Greenleaf, 43 N. H. 421. 
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Ths title of these assignors was divested from the time 
of the record of the assignment which had been accepted 
by the assignee, if not from the time of its acceptance 
before record. 

Thrasher vs. Bentley, 59 N. Y. 649: 8S. C. 1 Abb, N. C. 
3Y. 
Van Hein es. Elkus, 8 Hun, 516. 


Point Sixth. 


The 7th ground of error assigned was wholly unten- 
able. 

It was that there was no *‘ evidence that at the time of 
the making of the said assignment there were any cred- 
itors of Lord & Williams Company, for whose benefit 
said assignment was made, and said Cullum claimed to 
hold said property.” 


1.—If this Assignment of Error means that the findings 
show that there was at the trial ‘‘no evidence ’’ to the 
effect stated: we reply the findings show no such thing, 
but the very contrary. For the first finding expressly de- 
cides that on the date of the assignment the assignors, 
‘‘ being insolvent,’’ made the assignment. And insol- 
vency could not exist without creditors, and creditors 
unpaid. 


[1.-If the specification means that in fact there was, 
during the trial, ‘‘ no evidence”’ to the effect stated, we 
reply : | 

(1.) Asis hereinafter shown, that question cannot be 
inquired into on any appeal from this judgment, because 
there was no motion for a new trial in the trial 
Court. 
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(2.) The portions of the testimony set forth in the 
“Statement on Appeal” are full of proof of the exist- 
ence of creditors of the assignors. Such ‘* liabilities’ 
are directly and positively asserted by the assignor 
Williams, at p. 02, &e.; where he speaks of the stopping 
of the concerns ; the liabilities of both firms; their 
creditors ; obtaining the consent of the creditors ; &e.: 
XC. 


Point Seventh. 


Appellant's Assignment of Errors next specifies, p : 108 
5, as error, ‘the insufficieney of the evidence to justify 
the findings of faet and conclusions of law.’ as to the 
first four findings of fact, upon the grounds specified 
severally as to those findings, 

In reply, we submit that this Court cannot examine 
the questions here presented as to these four findings, or 
any similar questions as to any of the findings of fact: 


on two evrounds. 


l.—It would be a violation of every principle of jus- 
tice and right fora Court of appeal to reverse or review 
findings ‘of faet, without having before it a// the evi- 
dence on which the trial Court aeted in arriving at the 
nets found by it. 

And this rule has been followed in practice. Moore 
rs. Tice, 22 Cal., 514. 

(1.) It does not anywhere appear in the Reeord that 
the “Statement on Appeal and Amendments and Addi- 
tions Proposed by Plaintiff and Aecepted by Defend- 
ant’? pp.14-108, contains, or purports to contain, all the 
evidence given at the trial before Judge Fitzgerald, 
whether on the part of plaintiff or defendant. 


(2.) In fact, it containsonly a very small portion indeed 
of the evidence given at the trial ; As appears by the 
certified copy of the evidence taken at the trial, in pos- 
session of the Attorney for the Appellee. 


(3.) The same fact appears from the contents of the 
‘* Statement on Appeal’ at various places. 

Thus, p. 64, when plaintiff was recalled for cross-ex- 
amination, defendants counsel, Mr. Morgan, asked him 
as follows, **Q., In your examination in this statement 
that you prepared, | find the following: ‘Mr. Williams 
and Mr. Harlow informed me about five o’clock P. M,, to 
the effect that the Bank of California had sent their 
claim to attorneys here, who had called on them with 
others, and had threatened attachment suits, and they 
under advice of counsel, concluded to make assignments 
and requested me toaccept the trust. In looking around 
they thought I was the most desirable and available 
person, owing tomy experience in winding up several 
large estates, and my being familiar with the complica- 
tions of the Indian contracts and having some knowledge 
of their business. Is that true ¢”’ 

There is nowhere inthe previous testimony as given in 
the statement, any reference whatever to this subject, 
direct or indirect. Proof had therefore been given on 
that subject, which is not contained in the appellants 
‘* statement on appeal.”’ 

So, at p. 66, plaintiff Cullum in the same cross-exam- 
ination was asked, ‘*Q. You have not paid a creditor of 
this estate a dollar, have yout’? To which he replied, 
as the Statement on Appeal shows, as follows: ‘ Yes, 
sir; as I stated yesterday.” 

Now, upon an examination of the testimony given by 
Mr. Cullum, pp. 16-28 ; 35-44; 48-52; 64-70, there ap- 
pears no statement whatever that he had ever paid a 
dollar to any creditor of the estate, nor any reference to 
that subject. 
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The same result follows from the first question appear- 
ing on p. 66 in this cross-examination, thus: “Q. I 
thought You said yesterday aflernoon you had nothing 
to do with Lord & Williams Company, and were not 
fumiliar with their business.” No statement whatever 
on that subject appears previously in the ** Statement on 
Appeal.” 

So, p. 94, Mr. Williams in reference to a difference 
with Harlow, said, p. 94: ‘*It has been stated here be- 
fore.’ And the subject had not been previously men- 
tioned, according to the ‘*Statement on Appeal.”’ 

So the statement of the assignment by Lord & Williams 
to Cullum, in the Judge’s second finding of fact, p. 11, 
was evidently founded upon full proof of such assign- 
ment given at the trial, but omitted from the’ Statement 
on Appeal” for the sake of brevity and economy. The 
sume must be true of the last clauses of the first Finding 
of Fact, as to Lord’s ratifying the assignment, ec. 


[1.—The appellant made no motion for a new trial in 
the trial Court. In the absence of such a motion, a de- 
cision thereon, and an appeal therefrom, neither the 
Supreme Court of Arizona, nor this Court can consider 
the question of the insufficiency of the evidence to justify 
the findings of the Court, or whether there was no evi- 
dence to: justify the findings, or whether the findings 
were contrary to or against the evidence. 

The statutory provisions of Arizona on that subject 
appear in Sections 194-198 of the Compiled Laws of Ari- 
zona. Bashford’s Laws of Ariz., p. 415-6. Hoyt’s Laws 
of Ariz., p. 488-9; Sections 197 and 198 being amended by 
Sections 5 and 6 of Chap. 48 of Laws of Ariz. for 1879; 


p. 71-2: 
These statutes, as amended, are as follows, omitting 
parts of section 195, immaterial here. . 


‘Sec. 194. A new trialis a re-examination of an issue 
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of fact in the same Court, after a trial and decision by a 
jury, Court or referees. 

Sec. 195. The former verdict or other decision may be 
vacated and a new trial granted on the application of the 
party aggrieved, for any of:the following causes materi- 
ally affecting the substantial rights of such party : 


* * * 6. Insufficiency of the evidence to justify the 
verdict or other decision ; or that it is against the law ; 
* * 


‘* Sec. 196. When the application is made for a cause 
mentioned in the first, second, third and fourth subdi- 
visions of the last section, it shall be made upon affida- 
vit; forany other cause it shall be made upon a state- 
ment prepared as provided in the next section. 
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trial shall give notice of the same as follows: When the 
action has been tried by a jury, within five days after 
the rendition of the verdiet ; and when tried by a com- 
missioner, referee, or by the Court, without a jury, 
within ten days after receiving written notice of the fil- 
ing of the findings of the commissioner, referee, or 
Court, when written findings are filed by the Court, or of 
the rendering of the decision of the Court when no find- 
ings are filed, provided, the decision be rendered in open 
Court, and if rendered at vacation, then within ten days 
after receiving written notice of the filing thereof ; and 
when amendments are filed to remedy defects in the find- 
ings, within ten days after receiving written notice of 
the filing of such amendments. The notice shall state 
generally the grounds upon which the motion will be 
made. Within ten days after giving such notice, or 
within such further time as the Court or Judge thereof, 
or Court Commissioner may, by order, grant, the said 
party shall prepare and file with the clerk the affidavit 
or statement, or both, required by ‘the last section. If 


‘*Srec. 197. The party intending to move for a new 
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ho statement or affidavit be filed within ten days after 
the notice, or within such further time as the parties 
nav agree upon, or the Court, or judge thereof, or Court 
Commissioner may, by order, grant, the right to move for 
anew trial shall be deemed waived. When the notice des- 
lvnates as the ground upon whieh the motion will be made, 
thie Insufficiency of the evidence to justify the verdict 
or other decision, the statement shall) specify the 
particulars in whieh such evidence is alleged to be in- 
sufficient. When the notiee designates as the ground of 
the motion errors in law oceuring at the trial, and ex- 
cepted to by the moving party, the statement shall 
specify the particular errors upon which the party will 
rely. If no specifications be made, the statement shall 
be disregarded. The statement shall contain so much of 
the evidence, or reference thereto, as may be necessary 
toexplain the particular points thus specified, and no 
more, Such statement, when not agreed to by the ad- 
verse party, shall be settled by the judge upon notice. 
When settled by the Judge, the same shall be accom- 
panied with his certificate that the .same— has been 
allowed by him and is correct. On the ‘argument, 
reference may also be made to the pleadings, deposi- 
tions, and documentary evidence on file, and the minutes 
of the Court. lf the appleation be made pon 
affidavits, the adverse party may use counter affidavits 
onthe hearing. Any counter affidavits shall be filed 
with the clerk, one day at least previous to the hearing. 
The affidavits and counter affidavits, or the statement 
thus used, or both of them in connection with such 
pleadings, depositions, and other documentary evidence, 
and minutes of the Court, as are read or referred to on 
the hearing, shall constitute, without further state- 
ment, the papers to be used on the appeal from 
the judgment, and also the order granting or refus- 
ing the motion for new trial. To identify ‘the 
affidavits, it shall be sufficient for the judge or clerk to 
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endorse them at the time as having been read or referred 
to on the hearing. To identify any depositions, or min- 
utes of the court read or referred to on the hearing, it 
shall be sufficient that the judge designate them in his 
certificate as having been thus read or referred to. The 
notice of intention provided for by this Seetion need 
not state the time when the motion will be made; but 
the agreement (argument) of the motion may be brought 
on by either party, at any time after the settlement of 
the statement, by giving five days’ notice thereof in 
writing to the opposite party. 


“Sec. 198. The application for a new trial shall be 
made at the earliest period practicable after filing the 
affidavit, or statement, or both, when both are to be 
used on the motion; and the court or judge granting or 
refusing a new trial shall state in writing the grounds on 
which the same is granted or refused,.”’ 


The Code of Arizona further provides as follows: 
Bashford’s Laws, p. 488; Hoyt’s Laws, p. 462. ‘See. 
349. Anappeal may be taken to the Supreme Court 
from the District Courts in the following cases: 

‘1. From the final judgment rendered in an action or 
special proceeding commenced in those courts or brought 
into those courts from another court ; 

‘2. From an order made granting or refusing a new 
trial, or which affeets a substantial right in an action or 
special proceeding.” 

These provisions were adopted from the statutes of 
California, unchanged in all particulars affecting the 
present action. 

See 2d Hittell’s Codes and Statutes of Cal., pp. 1000 
_—2, Sections 10, 656-10, 661. And by Section 10, 
939; ibid, p. 1051, an appeal might be taken, 


1. From a final judgment in an action, &c., * * * 


‘3. From an order granting or refusing a new trial.”’ 


a) 
— 


The Courts of California have uniformly held under 
these statutes that an appellant cannot be heard upon 
the ground of the insufficiency of the evidence to jus- 
tify the findings of the Court, unless, in the manner 
and within the time prescribed by these statutes, he 
made a motion for a new trial in the District Court. 
and on the denial thereof has in due time appealed 
from the order denying the new trial. 

[In Dewey es. Bowman, 8 Cal., 145, it had been held 
that in egué/y causes no motion for a new trial was 
HeCessary. 

But that case was frequently disapproved of, and 
Was finally expressly overruled 


Riddle 7s. Baker. 18 Cal, 205: 
Dull es. Fisher, 15 Cal., 375: 


where it was held that in order to obtain a review of 
the facts, the objections to the verdict of a jury in an 
equity ease must be taken advantage of by a motion 
for a new trial The Court said that the statute ap- 
peared to them to apply to @// cases, whether of legal 
or equitable cognizance, and that the verdiet could be 
reviewed “Sonly by a motion for a new trial.’ 

In Dooling es. Moore, 20 Cal. 141, where there were 
appeals both from the judgment and the order for the 
new trial, but the latter was not taken in time; Aedld, 
that the court eould only consider the questions arising 
upon the appeal from the judgment. And to 8S. P. is 
Hihn ex. Peck, 80 fd. 280. 

See also Carpentier es. Williamson, 25 Cal. 154: 158. 
Kllis cs. Jeans, 26 id. 272. 
Allen rs. Fennon, 27 id. 68. 
People DS. Banvard, 27 id, 470: 475. 
Carpentier rs. Gardiner, 25 id. 160, 
Racouillat es. Rene, 32 //. 450: 453. 
Reed es. Bernall, 40 id. 628. 
Rveraft es. Ryeraft, 42 (7. 444. 
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City of Stockton os. Creanor, 45 id. 247; where the 
court said that the objection of the insufficiency of the 
evidence to sustain the decision or finding ‘‘ cannot be 
presented by means of a statement on appeal, nor can it 
be considered on an appeal from the judgment.’’ 

These decisions of the Courts of California have been 
expressly adopted by the Supreme Court of Arizona. 
Frederico vs. Hancock, 1 Ariz. 511; where the cases 
from 18 and 27 Cal. above referred to are cited and ex- 
pressly followed ; the Court saying: ‘**The findings of 
the Court below will not be reviewed on appeal, unless 
there was a motion fora new trial. * * * Nomotion 
for a new trial having been made, the findings are con- 
clusive as to the faets.”’ 

An apparently similar statute in Nevada has re- 
ceived a similar construction in the Supreme Court of 
that State. 

Cooper os. Mutual L. I. Co., 7 Nev. 116: 120. 


Point Eighth. 


But if the Court could consider the sufficiency of the 
evidence to sustain these four findings of fact, it would 
be found that the evidence set forth in the Statement 
on Appeal was sufficient in all respects to warrant the 
findings. 

It may be that there is a clerical error (pointed out on 
p. 104 in sub. D.), either in the first finding of fact, or in 
the printing at p. 33 of the signatures to the assignment 
in question. The finding states the assignment to have - 
been executed in the firm name by ‘‘ Williams,’’ and 
signed by Williams and Harlow individually. The sig- 
nature, }. 33, appears to be that of the firm by Harlow, 


and not Ly Williams. But this 1s obviously il simple 
clerical error, and wholly immaterial for all the pur- 
poses of the appeal Whether the firm name was signed 
by Williams or by Harlow can make no difference. It 
was by one or the other, and both signed in their indi- 
vidual capacity, and the other partner signed individu- 
ally by his attorney, Harlow. 

If the specification in subdivision A of the objection to 
the first finding of faet, p. 103, may be considered 
as raising the question apparently sought to be raised 
in the Court below, whether the partnership of the 
Lord & Williams Company existed, because while 
Lord & Williams were to furnish, and did furnish, 
the stock or capital, Harlow was only to contribute 
his personal services in the management of the 
business of the firm: We submit that it is too 
plain for argument, or to require or justify the citation 
of authorities, that a partnership was formed and did 
exist between these parties on and after March 1, 
ISS]. 

It is the very case of the appellant that there was such 
afirmas that of ** Lord & Williams.”’ 

Every paper in the Thompson snit. pleaded and put 
In evidence as the justification which shail defeat plain- 
tiffs action, proceeds against **C. H. Lord and W. W. 
Williams, partners doing business under the firm name 
and stvle of Lord and Williams, defendants’ : pp: 72: 
tat FO: GO: "Fo: we: Gt Get Se 

And Thompson's complaint, pp: 81-5, avers, twice, on 
his oath, the faet of sueh partnership. 

Now, by the instrument of Mareh 1, 1881, signed by 
all the three persons, it is agreed, **that the said Loid 
and Williams have this day and date laken info part- 
nership the said C. KE. Harlow, under the following con- 
ditions > : All of which are such as are common in cases 
of copartnership, and are evidently designed to ‘pro- 
tect, preserve and promote the interests of copartners 
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The agreement provides for a specitied *‘capital stock’? 
which the members of the pre-existing firm shall con- 
tribute. It provides that ** in case said Harlow shall add 
any cash io the capital stock, he shall receive ten per 
cent. interest per year.’’—-And as there is neither pre- 
tence nor proof that all the testimony taken at the trial 
is Set out in this record, there can be no contention on 
this argument that Harlow did not contribute in cash 
material sums to the capital of the new concern. 

The agreement also provides that the profits and losses 
which may arise in the business to which Harlow is thus 
admitted shall be shared and borne by the three part- 
ners in certain specified proportions. 

It is then further provided: ‘In this contract it is 
distinctly understood by the parties interested that the 
partnership only pertains to that of merchandising, 
and has no connection in any shape or manner with any 
business the said Lord and Williams mav have jointly 
or severally outside.”’ 

It is clear on the proofs in the record that, on the ex- 
ecution of this Agreement, the new concern was 
launched and carried on in accordance with its provis- 
ions. Harlow took immediate and entire charge of it 
as a merely mercantile firm. It took a new and dis- 
tinct firm name. It put up new signs. It published 
its own advertisements. It opened and kept a new set 
of books. On them it was charged, and ‘* Lord and 
Williams **. were credited, with the value of the stock of 
goods then on hand. The old firm continued its busi- 
ness of bankers. And the new firm dealt with it, like any 
other of its customers and dealers, by making deposits 
with them, and drawing checks against the same: ac- 
counts of. such dealings being regularly kept in due 
form, by each of the firms with the other. 

How long would any Court hesitate to determine, 
what attorney would be willing to deny, that the rela- 
tionship here created was that of copartners: whether 
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the action was by those who had sold to or dealt with 
* Lord & Williams Company,’’ or by one of the parties 
to this written instrument against the others, to recover 
fora breach of its provisions. 

So, it Is also too ¢lear for argument that the aucrTree- 
ment of Mareh 1, 1881, forming the new firm of the 
Lord & Williams Company, did not dissolve or termi- 
nate the old firm of Lord & Williams. On the contrary, 
it recognized the same as still existing. And that tirm 
continued thereafter in existence, doing its business, 
contracting its obligations, and carrying on all its fune- 
tions as such firm. 

Were not this the case, the obligations to the Bank of 
California upon the drafts of Lord & Williams on and 
paid by that Bank, on whieh the Thompson judgment 
Wis recovered, })}). 81-90. would seem to have been 
worthless 

Moreover: Even if the agreement of March 1, 1881, 
pp. 20-7, did not constitute or create the new firm of 
the Lord & Williams Company, and if the old partner- 
ship of Lord & Williams still continued the owners of 
or interested in the goods in question, still plaintiff was 
entitled to recover in this aetion, notwithstanding the 
justification under the Thompson attachment. And the 
present judgment must be affirmed. 

Because, if for any reason he were in error in claiming 
that the tithe and proprietorship and the possession of 
the goods in question were vested in the Lord & Wil. 
liams Company, then the same must have remained in 
the members of the old firm of Lord & Williams ; and 
must, therefore, have passed from them to Cullum, their 
assignee, under their assignment of October 25, 1881, 
mentioned in the Judge's second finding of fact, Re 

It is clearly found that on the day of the date 
of the two assignments, and three days before 
the issuing or levying of the Thompson attach- 
ment, Cullum as assignee claimed and took — pos- 
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session of the property mentioned in the Complaint. 
Even if he were in error in claiming the possession under 
the oneassignment, when he was entitled toit and ought 
to and might have claimed and taken it under the other, 
that error in law, merely relating to the precise nature 
and ground of his claim, but not narrowing, impairing 
or affecting the fact, nature or extent of the claim itself, 
is no reason for reversing the judgment appealed from. 

So, too, if there be any where in these multitudinous but 
somewhat vague Assignments of Error and Grounds for 
the Appeal, the claim or point that in Arizona, there was 
a lack of power in the entire firm of assignors to make 
the assignments proved at the trial, or ina portion of 
them to make the same as made, by the act of those 
present, the execution by the attorney in fact, duly 
constituted in writing, of the copartner then absent and 
ill, and the subsequent ratification by him at the earliest 
opportunity ; we reply : 

That by the common law of England, duly adopted 
and made the common law of Arizona by the legislative 
authority thereof, the power to create such a trust existed, 
and was duly carried into effect by the two instruments 
of act. 25, 1881. 

The power of debtors in this country to create such 
a trust at the common law, and the power of one part- 
ner to act for the others in so doing, would seem to fol- 
low from the principles laid down by Marshall, Ch. J., 
in Harrison evs. Sterry, 5 Cranch 289; 300; although 
that case was the case of a transfer by the resident part- 
ner only of a portion of the assets of the partnership, 
consisting only of things in action, and made for the 
purpose of obtaining further credit, and securing future 
as well as past advances. 

The common law power thus to assign is perhaps 
best expressed by the ‘ourt of Errors of N. 
Y. in Grover vs. Wakeman, 11 Wend. 187, 194 
thus: “It is perfectly settled, both in England 
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and in this country, that a debtor in failing 
circumstances has a right to prefer one creditor or 
set of creditors to another, in all eases not affected by 
ihe operation of a bankrupt system. He may assign the 
whole of his property for the benefit of a single creditor, 
in exclusion of all others; or he may distribute it in 
equal proportions, either among a part or the whole of 
his creditors. No matter how or upon what principle 
the distribution is made, if the debtor devotes the whole 
of his property to the payment of just debts, neither law 
nor equity Inquires whether the objects of his preference 
are more or less meritorious than those for whom he has 
made no provision. 8 Maule & Selw. 371. 4 Mason, 210. 
5 T. R. R. 235. 6 id. 152. 8 id. 521. 4 East 1. 2 P. Wms. 
427. 1Atk. R. 95, 154. 2 Johns. Ch R. 283. 3. Johns. 
R. 71. 5 fd. 385. 1 Binn. 502. 10 Mod. 489. 5 T. R. 424. 
15 Johns. R. 588. 5 Cowen, 547."° 

See also 
Litchfield es. White, 3 Sanf. S. C. R. 545: aff: 7 N. 

Y. 438. 

Curtis os. Leavitt, 16 N. Y¥. 9: 132. 
Leavitt es. Blatehford, 17 id. 521 : 537. 
Dunham os. Whitehead, 21 7d. 131. 


A general assignment made by an insolvent for the 
benefit of his ereditors is a private trust based on con- 
tract, is irrevocable, and must be strictly followed. 

Platt os. Adams, 7 Paige 615: 641-2. 
Murray es. Judson, 9 N. Y. 73 
People es. Chalmers, 1 Hun. 688: aff: 60 N. Y. 154. 


Tarasner 2. Beatiey, @ HR. ¥. GO: & CC 
more fully, 1 Abb. N. C. 39; where, of 
assignment attacked as void because’ certain 


an 
re- 
quirements of a law passed in 1860 touching the 
manner of executing such an assignment had not been 
fully complied with, Folger J. said, p. 48: ‘ The Act 
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of 1860 does not give the right to make an assignment in 
favor of creditors, with or without preferences. The 
right exists at common law, and if exercised honestly, 
and with no design to hinder, delay or defraud credi- 
tors, does not require the Act of 1860 to warrant it. 
The Act of 1860 is a statute, not of creation, but of di- 
rection. li recognizes the existence of the power in the 
citizen to make an assignment of his property to trus- 
tees, for the benefit of his creditors ; and does no more 
than prescribe the mode in which the power shall be used, 
and furnish some safeguards against abuse.”’ 

Syracuse, &c. RR. Co. vs. Collins, 57 N. Y., 641 : 

S. C., 1 Abb. N. C. 47. 
Matter of Lewis, 81 N. Y. 421. 


So, the execution of these assignments on behalf of 
both firms was perfect; they being executed by the 
resident partners, in their own individual names and in 
the name of the firm; and the papers being executed, 
on behalf of the partner, who was absent and ill, by his 
attorney in fact duly constituted in writing; and the 
assignments being ratified by the absent partner at the 
earliest opportunity ; and the assignments being made 
without preferences, and in an extraordinary emer- 
gency. 

It is therefore unnecessary to examine the authorities 
on this subject. 

The same may, however, be consulted by referring to 
Burrill on Assignments 3d Edition, Sec. 86, sub V., Sec. 
87, and authorities cited. The same fully sustain those 
assignments, had there been no act of the absent mem- 
ber, through his attorney, Harlow. 
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Point Ninth. 


[t is proper to call the attention of the Court again 
to the fact that, while the first four findings of fact are 
attacked in the specifications of error, no objection what- 
ever is made to the Judge's fifth finding of fact, p. 12, 
‘that at the time the said property was so seized and 
attached, it was the property of the plaintiff, and not 
subject tosuch seizure or attachment.” 

While that finding stands unattacked for error, it is 
diffeult to see how any appellate Court ean review or 
reverse the judgment. 


Point Tenth. 


The assignment at p. 106 of error in the conclusion of 
law, and in ordering judgment for the plaintiff. are 
disposed of by the considerations above set forth. 

As has been already shown, this Court cannot, when 
no motion fora new trial was made inthe trial Court, 
inquire whether there was evidence to justify the tind- 
ings of fact on which the Court's conelusion of law 
rests ; or whether the evidence was insufficient to war- 
rant the findings of faet and conelusions of law ; or 
whether the order and judgment and findings of fact and 
law were contrary to the evidence in the particulars 
stated in subdivisions A to F., p. 106-7. 

And that this Court, in case like the present, ‘* cannot 
consider the testimony.’’ See Hecht rs. Boughton, 105 
U.S. 285. : 236: Stringfellow rs. Kane, 99°U. S. 610. 
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Point Eleventh. 


It will be observed, from the entire case, that the at- 
tachment suit of Thompson es. Lord & Williams, which 
is pleaded as a justification and defence in the present 
action, and the appeal to the Supreme Court of Arizona, 
and the snecessive appeals to this Court, are parts of an 
attempt by the creditors of a portion of the members of 
the tirm of Lord & Williams Company to appropriate 
the assets of that firm to the payment of debts not con- 
tracted by that firm, but by some members thereof only, 
and in clear violation of the well recognized equity that 
the assets of a partnership shall be applied first to the 
payment of the debts contracted or owing by it, before 
any portion thereof can be applied to the payment of in- 
dividual debts of either or any of the members of the 
partnership. 


Point Twelfth 


The judgment appealed from should be affirmed, with 


COSTS, 


LUCIEN BIRDSEYE, 

Attorney and of Counsel for Appellee, 
No. 170 Broadway, 

New York City. 
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] In the Supreme Court of the State of | ‘alifornia 


| Lreanscript Oi Appeal. 


Complaint in the distriet court of the twenty-second judicial district 
in and for Sonoma county, California. 


ITenrny M. Harte and Georgiana L. Scenes, Executors of the ) 

Will of Theodore L. Schell, Deceased, Plaintiffs, | Ms 

: 

STEPHEN Akers and Monrcomery Akers, Defendants. J 

> The plaintiffs, as executors above named, complain of the defend- 
ants above named, and for cause of action allege— 

That on the first dav of January, 1876, one Theodore L 
Schell was the owner, seized in fee of, arid was in possession 
of that certain piece of land situated in Sonoma county, in the 

State of California, and a portion of the Huichica rancho, bounded 
and deseribed as follows: Beginning at a point on the northerly 
line of the lane which runs from the dwelling-house of said Schell, 
westerly to the road leading from the Sonoma Plaza to the Embar- 
cadero called “ Montgom« rv street "oF Broadway,” which place of 
beginning is distant 23.24 chains from the point of intersection of 
| said lane and said road; thence north 50 deg. and 45 min. west 
along a fence 18.08 chains; thence south 37 deg. 15 min. west about 
25 chains to a point on the northerly line of said lane, distant 3.63 
chains easterly from the point of intersection aforesaid ; thence 
north 78 deg. 30 min. east along said northerly line 19.61 chains 

’ to the place of beginning, containing eighteen and a half acres. 

r That said Theodore L. Schell was in his lifetime a resident of the 

city and county of San Francisco, and died therein on the fifteenth 

i day of December, 1577. 

That previous to his death he made a will, by which he appointed 
plaintiffs his executors ; that said will was proved and admitted to 
probate in the probate court of said city and county on the twenty- 
sixth day of January, 1875; that on the same day letters testament- 
ary were issued thereon by said court to plaintiffs; that thereupon 
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plaintiffs duly qualified and entered upon the discharge of 
3 their duties as executors, and that they have ever since been 
and are now executors of the estate of said deceased. 

That sac Theodore g Schell continued to be the owner, seized in 
fee of. and LO he in possession of said premises up to the day of lis 
death aforesaid: and that plaintiffs from the date of the issuance of 
the letters Lestamentary aforesaid up to the first day of August, 1S7%), 
continued to be in possession of said premises. 

That on the first day of August, 1879, defendants entered into 
said premises against the will of plaintiffs and ousted plaintiffs 
theretrom. 

That the fee of said premises is vested in the estate of said Theo- 
dore [,. Schell, and these plaintills ure entitled LO the POssesslon 
thereof. 

That defendants still remain in possession of said premises with- 
out right. 

Wherefore plaintiffs pray for judgment against defendants for the 
recovery of the possession of said premises with costs of suit. 

WILLIAM D. BLISS, 
Plainti fis’ Attorney 


()flice in Petaluma. 
Filed Aug. 22d, 1879. 
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In the Superior Court in and for the County of Sonoma, State of 
California 


(Title of cause. } 


The said defendants, as an amended answer, by leave of the court 
first had and obtained, and as a supplemental answer, by 

4 leave of the court first had and obteined, to the plaintiffs’ 
complaint in said action brought in the twenty-second judicial 
district eourtl of the State of ¢ ‘alifornia, in and for the county of So- 
noma, deny each and every allegation in said complaint contained. 

For another and separate defense defendant, Stephen Akers, al- 
leges that the C“Use of action Is barred by the provisions of section 
SIS of the Code of Civil Procedure. 

or another and separate defense the said defendants allege that 
the cause of action Is barred by section 319 of the Code of Civil Pro- 
cedure. 

And for it further and separate defense to said action the said de- 
fendants allege that the said defendant entered into possession of the 
premises more than twenty-five years before the commencement of 
this action, under claim of title. exclusive of other right, by al writ- 
ten conveyance thereof made and executed by the city of Sonoma, 
In Sonoma county, State of California, and that said city of Sonoma 
was then in possession thereof, claiming title thereto by virtue of 
the decree of confirmation by the board of land commissioners, dated 
January 22d, 1856, and by the judgment and decree of the United 
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States circuit court for the northern district of the State of California 

tude and entered in said court on the 16th day of November, 1864, 

and that defendant, Stephen Akers, has been In possession thereof 

continuously, under and by virtue of said decree and conveyance, 
ever since the year 1858. 

o And, for a further and separate defense to said action, de- 
fendants allege thatsaid defendant, Stephen Akers, istheowner 

in fee of said deseribed lands and premises. 

l‘or a further and separate defense the defendants allege that on 
the llth day of October, 1860, the defendant, Stephen Akers, entered 
into an agreement with Theodore L. Schell, the decedent named in 
the plaintiffs’ complaint, whereby, for a valuable consideration then 
had and received from the said defendant, Stephen Akers, the said 
Schell, in writing, relinquished all his claim to said lands and prem- 
ises to him, the said Stephen Akers, and did then acquiesce in and 
to the claim, title, possession, and right of possession of the said 
Stephen Akers. 

And the said defendants, for a further and separate defense, allege 
that previous to the 11th day of October, 1860, and then and ever 
since, the city of Sonoma, in the said county of Sonoma, claimed 
the said lands as the pueblo lands of the said city, and which the 
said city claimed with other lands adversely to the said Theodore 
L.. Schell, and was then and ever since has been prosecuting its 
claims before the land department of the Government of the United 
States, and that previous thereto the said city of Sonoma conveyed, 
by deed in writing, to the defendant, Stephen Akers, together with 
the lands and premises for ‘the recovery of which this action is 

brought; and by virtue of the said convevance from the said 


"6 city of Sonoma, as aforesaid, the said defendant, Stephen 


Akers, was on the said 11th day of October, 1860, in posses- 
sion of all of said described premises, and claiming the same ad- 
versely to the said Schell. 

And that at the time as aforesaid the defendant, Stephen Akers, 
claimed the said land and premises were within the pueblo lands 
of the said city of Sonoma as aforesaid, and that the said city of 
Sonoma would establish before the United States land department 
and before the Commissioner of the United States General Land 
Oflice its claim thereto. 

And the said defendants and the said city of Sonoma then and 
ever since claimed that the pueblo extended on the southeast to the 
Arroyo Seco, and that the said Arroyo Seco formed the boundary 
line between the pueblo lands of the said citv of Sonoma and the 
lands of the said Schell, whilst the said Schell then claimed that the 
Arroyo Seco did not form the boundary line as aforesaid, but ex- 
tended beyond it on the north and included the lands of the said 
defendant, Stephen Akers 

That to settle the difficulties and avoid litigation the said defend- 
ant, Stephen Akers, and the said Schell made an agreement, a copy 
of which is hereto annexed and marked “ Exhihit A” and made a 
part to this complaint, to await and abide the decision of the United 
States land department on the application of the said city of Sonoma 
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LO have its title confirmed to its said pueblo lands: and the 
7 aid Schell did then agree to and with the said Stephen Akers 


Silla 
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that he, the said Schell, should never assert or claim any title 
yy interest In or to the lands described in plaintiffs’ complaint until 
it was determined by a deeree of tie said United States land depart- 
ment that the said C1ILY of Sonoma could not establish its said title 


- 


thereto. 

That the said defendant, Stephen Akers, for the purpose of avoid. 
ing litigation and to await and abide the decision of the said land 
departinent, delivered over to the sald Schell other land within the - 
pueblo of the sald city of Sonoma, to the said Schell, to awall sul 
decision, and the said Sehell then agreed that in the event the said 
CILy of Sonoma established its claim Lo any Of said lands that he 
would fore Ver rel ise all claim of title or POssessloll thereto ana de- 
liver up LO said st pohae 1} Ake I's all the lands claimed by said Akers 
within the said pueblo and pay to said Akers the sum of five dollars 
per acre per year for the use thereof 

And the sald Ake rs was to hold the lands and premises until it, 
the said city of Sonoma, should fail to establish its title as aforesaid 
thereto. 

That the said CILY of Sonoma has not failed to establish its title 
as aforesaid, but has established its claim thereto and to all and 
every part thereof. 

That on the 3lst day of Mareh,. ISSO, and since the commence- 
ment of this action, the United States issued and delivered Lo the 

said city of Sonoma and the trustees thereof a patent to the 
8 land and premises in‘plaintiffs’ complaint deseribed. 

That the said plaintiffs claim the said deseribed lands by 
virtue of a patent Issued by the lL nited States to Jacob . Leese, and 
known as the fluichiea patent, and di it ndants allewe that the said 
patent does not include the said lands and premises, and that if it 
does the same was made without authority of law. 

That the only authority upon which said Huichica patent issued 
was by virtue of a decree of the circuit court of the United States 
of California made and entered on the 24th day of December, 1556, 
il d that said deeree did hot authorize thre issue of u patent by the 
United States for the lands described in plaintiffs’ complaint or for 
anv lands on west side of Arroyo Seco, but confined the issuing of 
such patent to and made the said Arroyo Seeo the boundary thereof 
between the pueblo and said Huichica 

Wherefore defendants pray judgment that the defendants have 
POSSeSSION of said lands ana pPrellises and that plaintiff take noth- 
lng by his action, and thrat defendants have their COSLS. 

PORTER & RUTLEDGE, 

Attorneys for Det ndants. 

MXNHIBIT A. ‘ 
This agreement, made and entered into this eleventh day of Octo- 
ber, A. D. eighteen hundred and sixty, by and between Theo- 
v dore L. Schell, of the one part, ane Stephen Akers, of the 
other, both of the county ol Sonoma in the State of Califor 

hia, Witnesseth : 
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irst. That the said Akers, for and in consideration of the cove- 
Hants and conditions hereafter expressed, doth hereby release to 
the said Schell the east half of the following-deseribed piece of land, 
how inthe possession of the said Akers—that is to say: Commencing 
at a stake on the east side of the road leading from Sonoma city to 
the embareadero, opposite the house formerly oecupied by Kamp, 
and thenee running north eighty-five degrees east with said Kamp’s 
fence 16 and ,)3; chains; thence north eighty-nine and one-half 
degrees east eighteen chains; thence east 14.54 chains. All the 
above distances are on the line of the said Kamp’s fence. Thence 
from the beginning corner again run south 63 deg. east 26.90 
chains; thence north 79 deg. east 48.67 chains; thence north 63 deg. 
west 19 chains, which closes the survey, containing 111 acres and 
2 rods, run to true meridian, magnetic variation 16 deg. east, accord- 
Ing to private survey No. 6, made 17th day of December, A. D. 
1857, by John LB. Wood, county surveyor of Sonoma county. 

The said Schell hereby covenants and agrees that in the event 
the city of Sonoma establishes her claim to any part or portion of 
the above-released tract of land that he will deliver the possession 

of the same, or such portions thereof as may be so established, 
10 together with a yearly rent from this date of five dollars per 

acre for the land so to be delivered ; and the said Akers 
hereby covenants and agrees that in the event of the city of Sonoma 
not being able to establish her claim beyond the present line of the 
Huichica patent that he will deliver possession to the said Schell of all 
or such portion of the remainder of said above-described tract of 
land as may be within the line of said Huichiea patent, and will pay 
a yearly rent for the same, at the rate of five dollars per acre, to the 
said Schell. 

In witness whereof we herewith set our hands and affix our 
seals the day and year first written. 

STEPHEN AKERS.  [sear. 
THEO. L. SCHELL. [Seat. 
Witness 
G. L. WRATTEN. 


This instrument was duly acknowledged on the llth day of Oc- 
tober, 1860, and was duly recorded in the ollice of the county re- 
corder of Sonoma county October 12th, L860. 


Decision of Court, 
Superior Court, Sonoma County, California. 


Henry M. Hare et al.) 


is. > 


Srepuen Akers et al. J 


The court is of the opinion that the contract of the 11th of Oc- 
tober, 1860, is conelusive of this controversy. The Huichica patent 
had issued when that agreement was made and covered the land in 
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dispute. Plaintiffs’ testator had then all the title which he 
1] ever could acquire. The partics must have referred to the 

final location of the patent of the pueblo of Sonoma when 
they in their agreement used the phrase “in the event the city of 
Sonoma establishes her claim to any portion” of said land. That 
patent has been finally located and chibraces the land which is the 
subject of this suit. It follows that the defendant should prevall. 

A‘ deed from Thomas 0. Larkin to Emanuel Berri and one from 
ly. BDerri to Theodore L. Schell were offered by plaintiff and_ re- 
ceived, subject to defendants’ objections. The objections are over- 
ruled, the deeds received in evidence, and defendants allowed uti 
exception to the ruling. 

Let findings be prepared, and when signed and filed judgment 
will be entered. 

PRESSLEY , Judge 
liled October 15th, ISSO 
tk. A. THOMPSON, Clerf, 
by JAMES A. ANDERSON, 
Deputy Clerk. 


Findings of Facet. 


(Title of court and cause.) 


This cause above entitled came on regularly for trial on the 26th 
day of August, 1SS0, before the court without a jury, a jury trial 
having been duly waived by the respective parties, W. D. Bliss, 

isq., appearing as attorney for plaintiffs, and Porter & Rut- 
12 ledge, lusq., for the defendants, and from the evidence intro- 

duced the court makes its findings of fact and conclusions of 
law as follows: 


Xs matter sof fact the court finds— 
lirst. 


On the 28th dayof October, 1541, the Mexican Governor of Califor- 
nia madea grant to Jacob P. Leese of the place called Huichica, in the 
neighborhood of Sonoma, emoracing all the land between the 
Arroyo Seco, the Arroyo de los Carneros,and the swamp land, con- 
taining two square leagues. ‘The western boundary was the Arroyo 
Seco. 


Second. 


This grant was made by the Governor upon the petition of Jacob 
P. Leese asking forthe grant, with the boundaries given and accom- 
panying lis petition, and a part thereof was a diseiio or map of the 
grant prayed for, showing the location of the tract and the bounda- 
ries and fixing the Arroyo Seco as the western boundary as far 
down the stream as where it enters the salt marsh. Judicial pos- 
session of the said grant was attempted to be given the said Leese 
on the 14th of February, 1542; but on report thereof to the Gov- 
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ernor it was by him adjudged to be void, because the land of which 


judicial possession so given was much more than the quantity 


granted. 
13 Third. 


On the 15th day of June, 1844, said Leese presented a second 
petition to Governor Micheltorena for the said Rancho Huichica. 
Among other things in this petition, he stated that “as the first 
diseno presented with his first petition was only an eve sketch, there 
not being any one at the time who could make a correct map of the 
land, it therefore had many defects; since although it is true that 
the boundaries as represented on the first diseno are such as the 
rancho should have, yet the courses and distances were defective ; 
that the land granted to him contains some four square leagues as 
ascertained by measurement, and that his grant of 1841 only con- 
veyed him two and a half square leagues. He therefore presents 
a new disefo, made with all exactitude, by which (he says in his 
petition) “that the place, instead of containing two square leagues 
as set forth in the title, in fact contained some four square leagues ; 
and prays a new title be issued to him.” 


Fourth. 


The disefio presented with this second petition included a piece 
of land on the west side of the Arroyo Seco, lying southeasterly of a 
line starting at what was then called the “ Traneas,” on Sonoma 
ereek, and running in a northeast course to the Arroyo Seco; thence 
up the Arroyo Seco much further than is represented on the first 
disefo and grant; and also representing the grant prayed for as 
adjoining the pueblo ef Sonoma. 


14 hifth 


Both disefios presented with the foregoing petitions—that is, both 
the first and second diseho—were the work of skilled and competent 
draftsmen. 


Sixth. 


On the sixth of July, 1844, Micheltorena, then Governor of Cali- 
fornia, in compliance with the second petition of Leese, made to him 
asecond grant of three and a half leagues of the land called 
“ TIuichiea,” bounded on the north by the crossing of the upper road 
to Napa, on the east by the Arroyo de los Carneros, on the south by 
the swampy lands on the bay, on the west by Estero de Sonoma, as 
far as the Trancas, taking the direction of the Arroyo Seco as far as 
the Little Hills of Huichica. This grant was made subject toapproval 
by the departmental assembly. 


Seventh. 


The first grant was approved by the departmental assembly in 
September, 1845. The second grant was never placed before said 
assembly for approval. 
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Mighth. 


Jacob r’. Leese presented, April Oth, L852, a claim for confirma- 

tion of his title to the whole Iluichica tract of tive and a half leagues 

to the board of land commissioners created under the act of 

15 Congress of March 3d, 1851, to settle private land claims in 

the State of California. Said claim Was confirmed by said 

board April 18th, 1855, and by the United States distriet court April 

29d. 1856 The appeal to the United States Supreme (‘ourt was 

disinissed December 24th, 1856. No decree respecting said claim 
Was ever made by the circuit eourt of the tL nited States. 


Ninth. 


The decree of contirmation contained this clause: “ The land of 
which confirmation is hereby made is known by the name of ‘ Iui- 
chica,’ containing five and one-half square leagues, and no more, 
and is bounded and described as follows, to wit: Bounded on the 
north by the upper road which goes to Napa, on the east by the 
Arroyo de los Carneros, on the south by the marshy land adjoining 
the Bay of San Francisco, and on the west by the Estero of Sonoma, 
as far as the Traneas, taking the direction (el rumbo direction or 
course) of the A rré VO Seco.” 


Tenth. 


Under this decree a deputy United States survevor made asurvey 
of the Huichica in December, 1868, which was approved by the 
United States surveyor general for the State of California, June 4th, 
1859. No notice was given of said survey or of the approval thereof, 

and neither the city of Sonoma nor any officer thereof nor the 
lb defendant had any notice of any proceeding relative to the 
approval of said survey of Huichica 


Kleventh. 


[n accordance with said survey a patent for the Huichiea rancho, 
coutaining 18,704 acres, was issued by the United States to Jacob P. 
leese, dated August 5d, 1559, which is in the usual form of patents 
issued on confirmed Mexican vrants. It recites the second grant 
aforesaid, confirmation by the courts, and said survey. The westerly 
boundary, as shown on the plat in the patent, is the Sonoma creek, 
from a post marked L at the lower landing as far as a post marked 
I, at the Traneas; thence a straight line running north 37 degrees 
east 1566 chains toa post marked L on the Arrovo Seco, at the 
Hluichica hills. This last line is known as the “ Traneas line.” 

Twelfth. 

Jacob ¥ Leese, by al quitelaim deed, dated July Sth, LSo2. con- 
veyed to Thomas ©. Larkin all the Ifuiechica rancho, except a few 
small lots previously conveyed to other persons. Said Larkin, by a 
quitclaim deed, dated October 22d, 1853, conveyed to Emanuel 
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Berri a tract of land, parcel of said rancho, containing 470 acres. 
Said Berri, by a quitelaim deed dated January 18th, 1859, conveyed 
to Theodore L. Schell the last-named tract of 470 acres. 


Thirteenth. 


Theodore L. Schell was a resident of the city and county 
; LZ of San Francisco, died therein December, 1877, leaving a will 
appointing plaintiffs his executors. Letters testamentary were 
4 issued to them in January, 1878, and they have ever since been 
7 executors of said Schell! 


fourteenth. 
ligueroa, the Mexican Governor of California, on the 24th day of 
June, 1835, instructed General M. G. Vallejo, director of coloniza- 
tion, Lo establish the pueblo of Sonoma: and, in pursuance of said 
instructions, said Vallejo in the same year established said pueblo 
within the present county of Sonoma and made a survey thereof, 
with the following boundaries: On the east the Arroyo Seco, from 
the vineyard of Salvador Vallejo to the salt marsh on the bay ; 
| thence along the salt marsh westerly to Sonoma creek ; thence up 
said creek to the Agua Caliente creek ; thence easterly by the hills 
| north of the city to place of beginning. 


lifteenth. 


7 This tract General Vallejo, under the order of Governor Figueroa 

aforesaid, laid out and platted into lots and blocks and established 
families on the same, occupying the tract along the Arroyo Seco, in 
1855, down to the point where it entered the salt marsh aforesaid. 
General Vallejo made a report of all his said. proceedings to the 
Mexican Governor of California, who duly approved all of his acts 
done in the premises. 


1S Sixteenth 


The mayor and common council of the city of Sonoma, on the 
21st day of May, 1852, presented to the board of land commission- 
ers aforesaid their claim, as successors of the pueblo, for all the land 
of the pueblo of Sonoma as established by Vallejo. Their claim 
was confirmed by said board January 22d, 1856; an appeal was 
taken to the United States district court, and pending said appeal 
the ease was transferred, under provisions of an act of Congress ap- 

me proved July Ist, 1S64. to the United States circuit court for the 
, northern district of California, and the claim was confirmed by that 
court November 2d, 1864. These deerees fixed the Arroyo Seco, 
from the vineyard aforesaid to the salt marsh, as the eastern boundary 
of the pueblo. 
Seventeenth. 

The United States surveyor general for the State of California, in 
September, 1868, made a survey of said lands and reported the same 
to the Land Department of the United States for approval on the 14th 
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day of August, 1572. Due and proper notice thereof was given and 
published in accordance with the said act of Congress of July, LS6-4 ; 
and the matter coming on to be heard before the Commissioner of 
the General Land Office on the Sth day of March, 1576, that officer 
adjudged and determined, on a conflict arising before him 
9 on the approval of said survey as to the location of the south- 
easterly line, being the boundary common to the said lands 
confirmed as aforesaid to the city of Sonoma and the lands known 
as the “ Huichieca grant,” that such boundary should be established 
as follows: “ A direct line running from the point marked ‘ ‘Tran- 
cas,’ on Sonoma creck, to the point where the Arroyo Seco enters 
the salt marsh (Station No. 43 in the amended suryey of Rancho 
Huichica), and thence following the direction of the Arroyo Seco to 
the Litthe Huichica Hills, should constitute the southeasterly bound- 
ary of the pueblo of Sonoma ;” and directed the said surveyor gen- 
eral to make survey of the said confirmed claim of the said city of 
Sonoma in accordance with said decision. 


Kighteenth 


In pursuance thereof the said surveyor general made an amended 
survey of said lands, due notice thereof being given as preseribed by 
said act of Congress of July Ist, 1864, and amendments thereto; and 
the said surveyor general having, on the oth day of December, 1878, 
reported to the United States General Land Office all his proceed- 
Ings in the matter of the resurvey as aforesaid, together with the 
plat of said rosurvey, the objections thereto, the testimony produced 
before him, the argument of counsel, and the previous record therein, 

upon a hearing had before the Commissioner of the General 
20) Land Office, Upon due published notice thereof on said resur- 

vey and objections made thereto, the said Commissioner ap- 
proved the said resurvey and the said former decision of the said 
Commissioner of March, 1576, fixing the Arroyo Seco as the bound- 
ary between the said pueblo of Sonomaand Huichica grant. Noap- 
peal was taken from this decision, and the same became final. 


Nineteenth. 


A patent for said pueblo lands was issued by the United States to the 
mayor and common council of the city of Sonoma, dated March Slst, 
ISSO, in accordance with the decrees of confirmation and survey, con- 
taining 6,063.95 acres. The plat in the patent shows that it covers 
423 acres of land embraced in the Huichica patent, being the tract 
bounded by the “‘Trancas line,” so called, running from post L at 
the Traneas north 57 deg. east 156 chains to post L, on the Arroyo 
Seco, by the Arroyo Seco trom said post to where it enters the marsh 
at station 45 aforesaid, and by a line from said station south 70 deg 
45 min. west 81.50 chains to post L at the Traneas : 


‘Twentieth. 


The defendant, Stephen Akers, entered into possession of the land 
described in plaintiffs’ complaint under a contract with the city of 
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Sonoma to purchase the same in 1851, and has oceupied the same 

ever since; that on the 15th day of May, 1858, the said city 
21 of Sonoma duly conveyed to the said Stephen Akers, by a 

good and suflicient deed of conveyance, 111 acres of land 
within the limits of said city, as the same was confirmed and _pat- 
ented as aforesaid, and the land sued for is a part of the said one 
hundred and eleven acres so conveved to said Stephen Akers, and 
he has continued to residé upon, cultivate, and improve the same 
and the whole thereof up to ctober llth, 1860, and resided upon, 
cultivated, and improved the west part of said tract so conveyed to 
him, including the portion sued for by the plaintiffs, ever since 1851. 


Twenty-first. 


On the 12th day of Sept m ber, LS60, the said Theodore Schell, 
then living, brought suit in the seventh district court of this State 
for the county of Sonoma against the said Akers to recover all of 
said tract of land, claiming title thereto under the said Huichica 
patent, and the said Akers, by his answer in said action, claimed 
title and possession to the whole thereof under his said deed from 
the said city of Sonoma, and whilst said action was pending and on 
the llth day of October, 1560, the said Akers and Schell made the 
following agreement in writing, to wit: 


(Here follows the agreement in the answer, marked Exhibit A, 
fols. 23 to 28.) 


Twenty-second. 


That upon the execution of said contract the said Theodore 
22 [,. Schell dismissed said action on the 12th day of October, 
1860, and the fence was built by the parties from the lane 
mentioned in the complaint, extending northerly across the said 
l1l-acre tract and dividing it into two fields of nearly equal size, and 
Akers surrendered to Schell the possession of all that portion of the 
lll-acre tract lying east of said fence and embracing about fifty 
acres, and retained the possession of all the land on the west side of 
said fence 


Twenty-third 


The Trancas line, being the western boundary of the line patented 
as aforesaid to Leese, divides the said lll-acre tract into two three- 
cornered pieces, the line running from the southwest to the north- 
east and crossing the said fence, leaving a portion within the Hui- 
chica patent on the west side of the fence in the possession of Akers, 
and also leaving a portion on the east side of the fence, not embraced 
within the patent of the Huichica, in the possession of the said Schell, 
held by him under the said contract. 


Twenty-fourth 


On the 28th day of July, 1879, the plaintiffs served upon defen d- 
ants a demand in writing for the surrender of the possession of the 
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land deseribed in the complaint, and defendants thereupon refused 
to surrender to plaintiffs any portion of said land. 
20 Twenty-fifth 

A plece of land deseribed as follows beginning ata point on the 
northerly line of the lane leading from the house of Theodore L. 
Schell, deceased, westerly to the road commonly called “ Broadway,” 
7.63 chains easterly from the intersection of said lane and road, the 
point where the Trancas line crosses said lane; thence north 37 deg. 
east along the Trancas line to a point where the said Trancas line 
crosses the fence heretofore constituting the division fence between 
Akers and Schell; thenee south 5 deg. 45 min. east along said fence 
to the said lane; thence westerly along the northerly side of said 
lane 15.61 chains to the place of beginning—is included within the 
land described in the complaint 

Said plece of land is suituated between the Arroyo Seco and the 
Traneas line, and is within the boundaries described in the grant 
of the Huichica rancho of July 6th, 1544; the decrees of confirma- 
tion, the surveys and the patent thereof mentioned in findings 8, 9, 
10, and 11; also the three deeds mentioned in finding 12, and is not 
within the exceptions mentioned in the first of said deeds. 

Said piece of land is also within the boundaries of the pueblo of 
Sonoma, established by Vallejo; the decrees of contirmation, the 
final survey, and the patent of said pueblo, mentioned in findings 

14,16,17, 18,and 19; also of the Lll-acre tract mentioned in 
24 finding 20th, and is on the west side of the fence mentioned 
in finding 22d 

As a matter of law I tind 

That the city of Sonoma has established its claim to the land in 
controversy within the meaning of the said contract between Schell 
and Akers 

That by the terms of said contract each agreed with the other to 
abide by the decision of the United States on the said claim of the 
city of Sonoma for said lands as then pending before the United 
States courts, and to abide by the boundary line between them as 
established on the final confirmation of pueblo lands to the city of 
Sonoma. 

That defendant, Steph n AKers, is entitled to the possession of all 
the lands and premises described tn the complaint. 

That all the right, title, and interest of Jacob P. Leese in and to 
all the piece of land described in finding 25, derived to him under 
the patent of the Huichica rancho, passed to and became vested in 
Theodore L. Schell on the ISth day of January, L859 

That all the title of the CILY of Sonoma passed Lo and became 
vested in Stephen Akers, by deed dated May 13th, 1858, in and to 
the said tract described in said finding 25th. . 

That defendants are entitled to judgment for the possession of all 
the land deseribed in plaintiffs’ complaint, with costs of suit. Let 
judgment be entered accordingly 

JNO. G. PRESSLEY, 
Superior Judge. 


” 
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2) Judgment 
7 
(‘Title of court and cause.) 


This cause came on regularly for trial on the 26th day of August, 
A. D. 1880, William D. Bliss, Esq. appearing as counsel for the plain- 
tiffs, and Porter & Rutledge, Esqs., for the defendants. A trial by 
jury having been expressly waived by the counsel for the respective 
parties, the cauge was tried before the court, sitting without a jury, 
whereupon witnesses on behalf of the plaintiffs and the defendants 
were sworn and examined; the evidence being closed, the cause was 
submitted to the court for consideration and decision, and, after 
due deliberation thereon, the court delivers its findings and decision 
in writing, which is filed, and orders that judgment be entered in 
accordance therewith. 

Wherefore, by reason of law and the findings aforesaid, it is 
yrdered, adjudged, and decreed that Stephen Akers and Montgomery 
Akers, the defendants, do have and recover of and from Henry M. 
Hale and Georgiana L. Schell, executors of the will of Theodore L. 
Schell, deceased, the plaintiffs, the sum of (856.85) fifty-six wT dol- 
lars, with interest thereon at the rate of seven per cent. per annum 
from the date hereof until paid, costs and disbursements incurred 
in this action. 

Judgment entered June 20th, A. D. 1881. 


26 Notice of A pp al, 
(Title of court and cause.) 


To the clerk of said superior court and to Messrs. Porter and Rut- 
ledge, attorneys for defendants: 


Notice is hereby given that the plaintiffs in the above-entitled 
action hereby appeal to the supreme court of this State from the 
judgment rendered and entered in said action in said superior court 
on the eighth day of January, 1581, in favor of the defendants in 
said action and against the said plaintiffs, and from the whole 
thereof. | 

Dated Petaluma, July 12th, 1551 

WILLIAM D. BLISS, 
Attorney for Plaintiffs 


Stipulation. 
‘@ } , ’ . ‘ ve 
(Title of court and cause.) 

It is stipulated between the parties hereto that the foregoing 
printed pages contain full, true, and correct copies of the complaint, 
amended answer, decision, findings of fact and law, judgment, and 
notice of appea| 

And it is further stipulated that the same constitute the transcript 
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on appeal in this cause, and that a good and sufficient undertaking 
on appeal has been properly and duly filed herein. 
THOS. RUTLEDGE, 
Att'y for Def't. 
WILLIAM D. BLISS, 
Plaintijjs’ Attorney. 


ra | Service accepted by copy this 28th day of October, A. D. 
THOS. RUTLEDGE, 
Att'y for Respondents. 


I, ht. A. Thompson, county clerk of Sonoma county, hereby. cer- 
tify that Wim. D. Bliss, Esq. attorney for appellants, left with me a 
copy of the within transeript for the Ilon. Jolin G. Pressley, superior 
judge, Sonoma county 

R. A. THOMPSON, 
County Clerk 
Submission of Cause. 


li the Supreme Court, State of California, Department Two. 


AK ERS ef al | 
[lane et al. 


ISSG, March 26th. Ordered cause stand. Submitted. 
THE COURT. 
(Title of court and CAUse. ) 
1886, April 9th. Filed petition for rehearing. 
Title of court and cause. 
IS86, April 24th. Rehearing denied. 
THE COURT. 
20) [In the Supreme Court of the State of California, Department 
‘Two. 
No. S099. 
Judgment. 


[lenny M. ave and Greoratana L. Scueci,) Ou Appeal from the 
E-xecutors of the Will of Theodore L. Schell | Superior Court 


(Deceased), Appellants, » In and = for the 
8. | County of 5So- 
ae — ican ai Dio 2 
STerHeEN AKERS et al., Respondents. } noma. . 


And now, at this day, this cause being ealled, and having been 
heretofore submitted and taken under advisement, and all and 
singular the law and premises having been fully considered, the 
opinion of the court herein ts delivered by the court. 
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Whereupon it is adjudged and decreed by the court that the judg- 
ment of the superior court in and for the county of Sonoma in the 
above-entitled cause be, and the same is hereby, affirmed with costs. 


[Endorsed :] No. —. In the supreme court, State of California. 
Remittitur. —— vs. Clerk’s costs, $—; paid by 
appellant, $—; paid by respond’t, $—; total, 83—. —— , 
clerk ; by —— ——, deputy. 

vl) Opinion. 


In the Supreme Court of the State of California, Department Two. 
(Filed March 26, 1S8S6.) 


HALE et al. 
vs. ~ No. SOD. 
Akers et al. | 


This is an action to recover possession of about fifteen acres of land 
in Sonoma county. Doth parties claim title in fee. The plaintiffs 
deraign their title from Jacob I. Leese, to whom a Mexican grant 
of five and a half leagues was confirmed, and in August, 1859, pat- 
ented by the United States. The defendant, Stephen Akers, deraigns 
his title from the city of Sonoma, to which a patent was issued by 
the United States in March, 1550, for certain lands confirmed to it 
as pueblo lands. Both patents cover the land in controversy, and 
the question for decision is which party shows the better right 
to it. 

The facts as found by the court below are as follows: 

In October, 1841, the Governor of California made a grant to 
Jacob P. Leese of the place called Huichiea,in the neighborhood of 
Sonoma, containing two square leagues and having for its western 
boundary the Arroyo Seco. In July, 1844, the Governor made a 
second grant to Leese of three and a half leagues of the land called 
Huichica, and bounded “on the west by Estero de Sonoma as far as 
the Traneas, taking the direction of the Arroyo Seco as far as the 
Little Hills of Huichica.” 

In April, 1852, Leese presented to the board of land commissioners 
a claim for confirmation of his title to the whole Huichica tract of 
five and a half leagues, and his claim was confirmed by the board 
in April, 1853, and by the United States district court in 1856. The 
appeal to the supreme court was dismissed in December, 1856. The 
decree of confirmation gave to Leese the land known by the name 
of “ Huichica,” containing five and one-half square leagues, and 
bounded it “on the south by the marshy land adjoining the Bay 
of San Francisco and on the west by the Estero of Sonoma as far as 
the Trancas, taking the direction (el rambo, direction or eourse) of 
the Arrovo Seco.” Under this decree a deputy surveyor made a 
survey of the Huichica in December, 1858, and his survey was ap- 
proved by the U.S. surveyor general for the State on June 4, 1859. 
No notice was given of the survey or of its approval, and neither 
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the city of Sonoma nor any officer thereof nor the defendant had 
any notice of the proceeding relative to its approval. In accordance 
with this survey a patent for the Huichica rancho was issued by 
the United States to Leese, dated August 5, 1859. It was in the 
usual form of patents issued for confirmed Mexican grants and re- 
cited the second grant, the confirmation, and thesurvey. The west- 
ern boundary, as shown on the plat in the patent, is the Sonoma 
creek, from a post marked L, at the Lower Landing, as far as a post 
marked L at the Trancas, and thence a straight line running north 
od degrees cast lob chains to a post marked Lon the A rroyo Seco, 
at the Iluichica hills. This last line is known as the “ Trancas 
line.” 

In June, 1855, the Governor of California instructed Gen. Vallejo, 
director of colonization, to establish the pueblo of Sonoma, and in 
that year Vallejo established the pueblo and made a survey thereof 
with the following boundaries: “On the east the Arroyo Seco from 
the vineyard of Salvador Vallejo to the salt marsh on the bay - thence 
along the salt marsh westerly to Sonoma ereek; thence up that 
creek to the Agua Caliente creek ; thence easterly to the foothills 
north of the city to the place of beginning.” This tract Gen. Val- 
lejo laid out ‘and platted into lots and blocks, and in the year ISSo 
established families on the same, occupying the tract along the Ar- 
royo Seco down to the point where it entered the salt marsh. He 
also made a report of all his proceedings to the Governor, and they 
were duly approved. 

ln May, 1852, the mayor and common council of the city of So- 
noma presented to the board of commissioners their claim, as suc- 
CeCSSOrs of the pueblo, for all the land of the pueblo of Sonoma as 
established by Vallejo, and their claim was confirmed by the board 
in January, 1856. An appeal was taken to the district court and, 
under the provisions of an act of Congress passed July 1, 1564, the 
cause Was transferred to the circuit court, where the claim was con- 
firmed on the 2d day of November, 1864. The decree of confirma- 
tion fixed the Arroyo Seco as the eastern boundary of the pueblo. 

ln September, 1568, a survey of the land so confirmed was made 
by the surveyor general, and in August, 1872, was reported to the 
land department for approval. Due notice of this survey was given 
and published, as required by the act of Congress of July 1, 1864, 
and the matter of the conflict between this survey and the survey 
of the Huichica grant was heard before the Commissioner of the 
General Land Office in March, 1876. ‘That officer adjudged and de- 
termined that “a direct line running from the point marked ‘ Tran- 
cas, on Sonoma creek, to the point where the Arroyo Seco enters 
the salt marsh, and thenee following the direction of the Arroyo 
Seco to the Little Huichica hills, should constitute the southeasterly 
boundary of the pueblo of Sonoma,” and directed the surveyor gen- 
eral to amend his survey accordingly. An amended survey was 
made as required and due notice thereof given. Thesamended sur- 
vey was reported to the General Land Office for approval, and, upon 
a hearing had before the Commissioner in December, 1875, that 
ollicer approved the survey and fixed the Arroyo Seco as the 
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boundary between the pueblo of Sonoma and the Huichica grant. 
No appeal was taken from this decision and the same became final. 
A patent for the pueblo lands was issued by the United States to the 
mayor and common council of the city of Sonoma in accordance 
with the decrees of confirmation and survey, dated March 31, 1880, 
and this patent covered 423 acres of land embraced in the Huichica 
patent, of which the fifteen acres in controversy are a part. 

In 1851 the defendant, Stephen Akers, entered into the possession 
of the land sued for, under a contract with the city of Sonoma, for 
its purchase, and he has remained in possession, cultivating and im- 
proving it, ever since. In May, 1858, the city conveyed to him this 
land and enough more to make 111 acres, it all being within the 
city limits as surveyed and patented. 

In January, 1859, the grantee of Leese conveyed to Theodore L. 
Schell, the plaintiffs’ testator, 470 acres of land, parcel of the Hu- 
ichica grant, as surveyed and covering the 111 acres conveyed as 
aforesaid to Akers. 

In September, 1860, Schell commenced an action against Akers 
to recover from him the possession of all the 111 acres, and while 
the action was pending the parties to it on the 11th day of October 
following entered into a written agreement, which was signed and 
acknowledged by them and recorded. By this agreement Akers re- 
leased to Schell the east half of the 1lll-aere tract, which was de- 
scribed by metes, bounds, and the agreement then proceeded as fol- 
lows: 

“The said Schell hereby covenants and agrees that in the event 
the city of Sonoma establishes her claim to any part or portion of 
the above-released tract of land that he will deliver the possession 
of the same or such portions thereof as may be so established, to- 
gether with a yearly rent from this date of $5 per acre for the land 
so to be delivered ; and the said Akers hereby covenants and agrees 
that in the event of the city of Sonoma not being able to establish 
her claim beyond the present line of the Huichica patent that he 
will deliver possession to the said Schell of all or such portion of the 
remainder of said above-described tract of land as may be within 
the line of said Iluichica patent, and will pay a yearly rent for the 
same at the rate of $5 per acre to the said Schell.” 

The action was then dismissed and a fence was built by the par- 
ties extending northerly across the land and dividing it into two 
fields of nearly equal size. Akers surrendered to Schell all that 
portion lying east of the fence and retained possession of ail that 
portion lying west of it. 

‘The land in controversy here is a part of the land which Akers 
so retained in his possession. 

Upon the findings the court rendered judgment in favor of the 
defendants. The plaintiffs appealed and the case is brought here 
on the judgment-roll. 

There are two sufficient answers to the claims made by the appel- 
lants: 

1. It was expressly provided by the act of Congress passed March 
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3, 1851, entitled “An act to ascertain and settle the private land 
claims in the State of California,” that the final decrees of the board 
of commissioners or of the district or supreme court or any patent 
to be issued under the act should be conclusive only between the 
Lnited States and the claimants, and should not affect interests of 
third persons (Rodrigues vs. United States, 1 Wall., OSS.) 

It has been held by this court that the “third persons,” against 
whose interests the action of the Government and patent are not 
conclusive, are those whose title accrued before the duty of the 
Government and its rights under, the treaty attached. (Tesehmacher 

vs. ‘Thompson, 18 Cal., 27.) 


I Where two patents cover the premises in controversy “ the 

main question in the case, as in all cases where patents founded 
upon previously existing concessions overlap, is which of the two 
original concessions carried the better right to the premises.” This 
was said in Tenshaw vs. Bissell (18 Wall., 355),and in that case, there 
being two patents covering the same land, it was held that in deter- 
mining such a controversy a grant ol land identified by specilic 
boundaries or having such descriptive features as to render its 
identification a matter of absolute certainty gives a better right to 
the premises than a floating grant, although such floating grant be 
first surveyed and patented 

Ilere it appears that the puebloof Sonoma was established by the 
direction and with the approval of the Governor of California in 
1855. Its boundaries were surveyed and fixed. The tract was laid 
out in lots and blocks and families were established upon those lots 
and blocks along the Arroyo Seco, which was the eastern line down 
to the salt marsh. 

‘By the laws of Mexico, in force at the date of the acquisition of 
the country, pueblos or towns were entitled, for: their benefit and 
the benetit of their inhabitants, to the use of lands constituting the 
site of such pueblos and towns and of adjoining lands within cer- 
tain prescribed limits. This right appears to have been common 
to the cities and towns of Spain from an early period of her history, 
and was recognized in the laws and ordinances for the settlement 
and government of her colonies on this continent. Those laws and 
ordinances provided ior the assignment to the pueblos or towns, 
when once established and oflicially recognized, for their use and 
the use of their inhabitants, of four square leagues of land.” (‘Town- 
send us Greeley, 5 Wall., 386.) And when pueblos were established 
they became invested, even without any formal assignment, with a 
certain title to the pueblo lands. This title was recognized by the 
act of Mareh 3, 1851, as in the nature of a grant, and it has ever 
since been upheld and protected by the decisions of this court as of 
the Supreme Court of the United States. (Hart vs. Burnett, 15 Cal., 
O30; Grisar vs. McDowell, 6 Wall., 363.) 

In the first grant to Leese the Arroyo Seco is expressly named as 
its western boundary. In the second grant and in the decree of 
confirmation the western boundary is the Estero de Sonoma as far 
as the Trancas, thence taking the direction of the Arroyo Seco. 
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It has been held, when a land claim had been confirmed by a de- 
cree of the district court, under the act of Mareh 3, 1851. and the 
decree fixed the boundaries of the claim and remained unreversed, 
that the survey must conform to the decree in all respects. (The 
lossat case, 2 Wall., 649.) 


What was meant by the words “ taking the direction of the Ar- 
royo Seco?” It seems to us, as it did to the Commissioner of the 
General Land Office, when the matter of the conflict was before 
him, that the line was to run from the Traneas to the nearest point 
on the Arroyo Seco, and thence up that creek or gulch. If this be 
so, then it is clear that the line as run by the surveyor did not con- 
form to the decree, but took in lands not covered by it. It must 
follow that to the lands so taken in the original concession to the 
pueblo and the patent issued upon confirmation thereof carried the 
better right. 

2. When Schell and Akers executed their written agreement in 
October, 1860, the Huichica patent had been issued to Leese and 
Schell had his deed. The Sonoma claim had been confirmed by 
the commissioners and took in the land lying between the Trancas 
line and the Arroyo Seco. The city was asserting a right to that 
land, and the case was pending before the courts. 

Akers had a deed to 111 acres of the land and was in possession 
of it. Under these circumstances the parties compromised the ac- 
tion, which had been commenced, by dividing the 111 acres about 
equally between them. Akers released and surrendered to Schell 
the eastern half and retained the western half. In consideration of 
this Schell agreed, “in the event the city of Sonoma establishes her 
claim to any part or portion” of the land released, to deliver back 
to Akers such part or portion and to pay a yearly rent of $5 per 
acre for the same while he might hold it, and Akers agreed, in 
the event the city should not be able to establish her claim beyond 
the line of the Huichica patent, to deliver to Sehell so much of the 
land as he retained within that line and to pay to him a like rent 
of $5 per acre. 

It is clear from this, we think, that the only establishment of the 
Sonoma claim which the parties contemplated was such as would 
result from the action of the courts upon it and the issuing of a 
patent by the Government in pursuance of their decrees. The par- 
ties evidently thought that if the city should finally sueceed in es- 
tablishing its claim and receive a patent for any of the land within 
the lines of the Huichica patent it would have the better title to 
the land. They could, therefore, avoid litigation and expense and 
safely await the issue of the city’s contest. As we have seen, they 
rightly interpreted the law,and so long asSchell lived he acquiesced 
in the arrangement. After his death his executors thought it their 
duty to raise the question again, and this action was commenced. 

In our opinion the agreement was intended to be, and was, bind- 
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Ing upon the parties and decisive of their rights when it was exe- 
cuted, and it remains so still 
The judgment should be atlirmed 
BELCHER, C. €. 
We Concur 
SEARLS, C. 
FOOTE, C 


ly the Court: For the reasons viven In the foregoing oplulon 
the judgement is atlirmed 


oe dlssignment aot Krrors 
In the Supreme Court of the l[7nited States 


[lenny M. Hate and Groratana L. Scueti, Executors of the ) 
Will of Theedore L. Schell, Deceased, Plaintiffs in Error, | 
i 


iis 
: | 


STerHEN AKERS and Montcomery Akers, Defendants in Error. } 


Writ of error from the supreme court of the State of California to 
the Supreme Court of the United States. 


The judgment in department two of the supreme court of the 
State of California was rendered and filed on the 6th day of March, 
1886, whereupon the appellants in said court, the plaintiffs in error 

in this court, filed their petition for a rehearing by said su- 
30 preme court in bank, which petition was denied on the 26th 

day of April, 1886, whereby the judgment of said court became 
final. 

The plaintiffs claim that their testator, Theodore L. Schell, was 
the owner of a piece of land situated in the county of Sonoma, in 
the State of California, and a portion of the Huichica ranch. 

They claimed that their said testator had title to said land under 
a grant made in June, 1844, by the Mexican Governor of California 
to one Jacob P. Leese, and the subsequent confirmation of the claim 
of Leese by the board of land commissioners and the United States 
district court for the northern district of California, in accordance 
with the provisions of an act of Congress of the United States passed 
March 3Srd, 1551, entitled “An act to ascertain and settle the 
private land claims in the State of California,’ sections 1, 8, 9, 10, 
11, and also under the survey of said rancho and a patent therefor 
issued by the United States to said Leese, dated August 3rd, 1859, in 

accordance with the provisions of sections 15 and 15 of said 
34 act, and the judgment and decision of said court was against 
the title so claimed and set up by plaintiffs. 

The plaintiffs also claimed that said Jacob P. Leese and their said 
testator holding under him had right and title to the land in con- 
Lroversy under the provisions of the treacy made between the (rOV- 
ernment of the United States and the Republic of Mexico on the 


Snag 


—— 
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second day of February, 1845, and that the decision and judgment 
of said court was against the right and title so set up and claimed 
by plaintiffs. 

And now come the said Henry M. Hale and Georgiana L. Schell, 
executors as aforesaid, plaintiffs and appellants in said cause and 
plaintiffs in error in this court, by William D. Bliss, their attorney, 

and assign here the following errors, which were committed by 
do said supreme court of the State of California by and in the 
judgment in said cause to the prejudice of plaintiffs: 

1. The supreme court of the State of California erred in deciding 
and adjudging that the patent issued by the United States to Jacob 
P. Leese, dated August 3rd, 1859, for the Huichica rancho was not 
us against the city of Sonoma conclusive evidence of the boundaries 
of said rancho. 

2. Said court erred in adjud-ing that a portion of the western 
boundary of the Iluichica rancho, known as the “'Trancas line,” as 
the same was run by the surveyor general of the United States and as 
shown on said patent, did not conform to the decree of confirmation 
of the claim of Leese for said rancho by the United States district 
court for the northern district of California, made April 22, 1856. 

3. Said court erred in adjudging that the patent issued by the 

United States to the mayor and common council of the city 
36 of Sonoma, dated March 31, 1880, established that the title to 

the land in controversy in this action was in the defendants, 
and that it gave to defendants a title and right to said land superior 
to the title of plaintiffs thereto under the patent issued to Leese, 
dated August 3, 1859. 

|. Said court erred in adjudging that plaintiffs’ testator, Schell, 
and the defendant Akers, in executing their written agreement, dated 
October 11th, 1860, contemplated or intended that in case any pat- 
ent should be thereafter issued to the city of Sonoma conveying any 
portion of the land to which Schell then had title under the Hu- 
chica patent aforesaid, issued August drd, 1859, such subsequently 
issued patent would or could divest said Schell of his title to said 
land under said Huichica patent or could establish that the superior 

title to said land was vested in the city of Sonoma. 
o7 Wherefore these plaintiffs pray that for these errors the 
judgment of the supreme court of the State of California 
against them may be reversed by this court and that a judgment be 
entered in their favor. 
WILLIAM D. BLISs, 


Attorney for Plaintiffs in Error. 


(Endorsed:) Filed September 2nd, 1886. J. D. Spencer, clerk, by 
J.S. Williams, deputy. 
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oo Bond. 
[n the Supreme Court of the United States. 


Henry M. WALe and Groratana L. Scene ti, Executors of the ) 
Will of Tubopore L. Schell, Deceased, Plaintiffs in Error, | 
PeTSiLs 


"ce | 
SrerpHeN AkKeRS and Monraomery Akers, Defendants in Error. } 


Know all men by these presents that we, Georgiana L. Schell and 
lred. A. Schell, are held and firmly bound unto Stephen Akers and 
Montgomery Akers, defendants in error herein, in the sum of five 
hundred dollars, lawful money of the United States, to be paid to 
the said Stephen Akers and Montgomery Akers, their heirs, execu- 
tors, and administrators and assigns : 

‘To the payment of which, well and truly to be made, we bind our- 

sclves and each of us, jointly and severally, and each of our 
oy) heirs, executors, and administrators, firmly by these presents. 
Sealed with our seals and dated the seventh day of May, 

ISSG6. ; 

Whereas the above-named Henry M. Hale and Georgiana L. Schell, 
executors of the will of Theodore L. Schell, have prosecuted a writ 
of error to the Supreme Court of the United States to reverse the 
judgment rendered by the supreme court of the State of California 
in the eause entitled Henry M. Hale and Georgiana L. Schell, ex- 
ecutors of the will of Theodore L. Schell, deceased, versus Stephen 
Akers and Montgomery Akers : 

Now, therefore, the condition of this obligation is such that if the 
above-named plaintiffs in error shall prosecute their said writ of error 
to effect and answer all damages and costs if they shall fail to make 
cood their plea, then this obligation shall be void; otherwise to re- 
main in full force and effect. 


GEORGIANA L. SCHELL. [sear.} 
PRED. A. SCHELL. | SEAL. | 
10 Unirep STates oF AMERICA, 


liistrict of California, City and County of California : 


Georgiana L. Schell and Ired. A. Schell, being duly sworn, each 
for himself deposes and says that he is a freeholder in said district 
and is worth thesum of five hundred dollars, exclusive of property 
exempt from execution and over and above all debts and liabilities. 

GEORGIANA L. SCHELL. 
FRED. A. SCHELL. 


Subseribed and sworn to before me this 7th day of May, 1886. 
[SEAL. | J. H. BLOOD, 
Votary Public in and for the City and County 
of San Francisco, Stati of California 


>. 
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The within bond is hereby approved by me this 7th day of May, 
LSS6. 
R. F. MORRISON, 
Chief Justice of California. 


(Endorsed:) Filed May Sth, 1886. J. D. Spencer, clerk, by J. S. 
Williams, deputy. 


4] Citation. 
UNITED STATES OF AMERICA. 88: 


To Stephen Akers and Montgomery Akers, Greeting : 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be held at the city of Washing- 
ton, in the District of Columbia, on the 11th day of October, A. D. 
1$86, pursuant to a writ of error filed in the clerk’s office of the su- 
preme court of the State of California, wherein Henry M. Hale and 
Georgiana L. Schell, executors of the will of Theodore L. Schell, are 
plaintiffs in error and you are defendants in error, to show cause, if 
any there be, why the judgment in the said writ of error mentioned 
should not be corrected and speedy justice should not be done to the 
parties in that behalf. 

Witness the Honorable Robert F. Morrison, 
chief justice of the supreme court of the State 
of California, this 7th day of May, A. D. 1886, 
and of the Independence of the United States 
the one hundred and tenth. 

Rk. F. MORRISON, 
Chief Justice of California. 


Seal Supreme Court 
of California. 


41} [ Endorsed :] 8099. In the Supreme Court of the United 
States. Henry M. Ilale and Georgiana L. Schell, ex’rs, &e., 
pl'tls in error, vs. Stephen Akers and Montgomery Akers, def ‘ts in 
error. Citation. Filed June 17th, 1886. J. D. Spencer, clerk, by 
rank Myers, deputy. 
Service of the within citation is hereby accepted this tenth day of 
May, 1556. 
RUTLEDGE & McCONNELL, 


[ltorneys for Defendants in Krror. 
12 Writ of Error. 


UnNrirep STATES OF AMERICA, 88: 


The President of the United States of America to the Justices of the 
supreme court of the State of California, Greeting : 


Because in the record and proceedings, and also in the rendition 
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of the judgment of a plea which is in the said supreme court, before 
you, between Henry M. Hale and Georgiana L. Schell, executors of 
the will of Theodore L. Schell, plaintills in error, and Stephen Akers 
and Montgomery Akers, defendants in error, a manifest error hath 
happened, to the oreal damage of the said plaintiffs In error, as by 
his complaint appears, and it being fit that the error, if any there 
hath been, should be duly corrected and full and speedy justice done 
to the parties aforesaid in this behalf, you are hereby commanded, 
if judgment be therein given, that then, under your seal, distinetly 
and openly, you send the record and proceedings aforesaid, with all 
things concerning the same, to the Supreme Court of the United 
States, together with this writ, so that you have the same at 
the city of Washington, in the District of Columbia, on the second 
Monday of October next, in the said U.S. Supreme Court to be 
there and then held, that, the record and proceedings aforesaid be 
| being | inspected, the said U.S. Supreme Court may cause further 
to be done therein to correct that error what of right and according 

to the law and custom of the United States should be done. 
Witness the Hon. Morrison RK. Waite. Chief Justice of the Supreme 
Court of the United States, this 7th day 
The Seal of the Cireuit of May, in the year of our Lord one thou- 
Court, District of Cala. — sand eight hundred and eighty-six, and 
of the Independence of the United States 

the one hundred and tenth. 


L. S. B. SAWYER, 
Clerk of the Circuit Court of the United States 
for thre District of California 


The above writ of error is hereby allowed. 
Rk. FE. MORRISON, 


(hi ue f Justice Or California 


42} {Kndorsed:| United States Supreme Court. Tlenry M. 

Ilale and Georgiana l, Schell, ex rs, XC., pl tls In error, vs. 
Stephen Akers and Montgomery Akers, det’tsin error. Writ of error. 
iled May & ite. 6. Spencer, clerk, by J.S. Williams, deputy. 


3 In the Supreme Court of the State of California. 


IHIexrny M. Hane and Grorarana L. Scnecpt, Executors, ete., ) 
Plaintiffs in Error, 
: is. 


STEPHEN AKERs et al., Defendants in Error 


I, J. D. Spencer, clerk of the supreme court of the State of Cah- 
fornia, do hereby certify that the foregoing forty-two (42) pages, 
numbered from one to forty-two, both numbers inclusive, contain a 
full, true, and correet transcript of the proceedings in the cause 
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above entitled, and that the same together constitute the return to 
the annexed writ of error. 

Witness my hand and the seal of the said 
supreme court this 7th day of Septem ber, 
LSSt) 


Seal Supreme Court 
of California 
J. D. SPENCER, Clerk. 
FRANK MYERS, Deputy. 
Endorsed on cover: California supreme court. No. 270. Henry 
\I Hale WN Creorglana L, Schell executors of ‘Theodore BK Schell, 
plaintiffs in error, vs. Stephen Akers and Montgomery Akers. Filed 
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Supreme Gourt of the United States. 


OCTOBER TERM, 188s. 


Henry M. Hate, ef af. Ex'rs., PUZs., 


STEPHEN Akers, ef al, Def'ts., 


Se em nae om 


Appellants’ Brief on Appellees’ Motion to 
Dismiss the Writ of Error. 


HENRY M. HALE anp 
GEORGIANA L. SCHELL, 


Supreme Gourt of the United States. 


OCTOBER TERM, 1888. 


Ty - 
No. 552. 


Henry M. HAts, et al. Ex’rs., Pl ffs., 
Appellants, 


vs . 


STEPHEN AKERS, et al. Def’ts., 
Appellees. 


APPELLANTS BRIEF ON APPELLEES MOTION TO DISMISS 
THE WRIT OF ERROR. 


This Court has determined that upon a motion to 
dismiss the appeal if it appears from the record that a 
Federal question had been raised and decided adversely 
to the appellant, the jurisdiction attached, that it would 


not be dismissed but must be heard upon the merits. 


And until it has been determined that the State 
Court decided erroneously the Federal question, it could 
go on no further into the re-examination. 

Railroad Co. vs. Maryland, 20 Wall, 643, at p. 
645; citing Murdock vs. Memphis, 20 Wall, 
591. 


That a Federal question was not only raised but also 


decided, appears by the following: by the complaint 


claiming ownership in fee and right to the possession, 


and the following portions of the amended and sup- 


plemental answer of the defendants, appellees : 


‘‘ And the said defendants, for a further and separate 


‘defense, allege, that previous to the I1lth day of 


‘October, 1860, and then and ever since, the City of 


‘ Sonoma, in the said County of Sonoma, claimed the 


‘said lands as the pueblo lands of the said city, and 


. 
a 


* 
¢ 


‘ which the said city claimed with other lands adversely 


to the said Theodore L. Schell, and was then and ever 
since has been prosecuting its claims before the Land 


Department of the Government of the United States ; 


“and that previous thereto, the said City of Sonoma 


° 
e. 


conveyed, by deed in writing, to the defendant, 
Stephen Akers, together with the lands and premises 
for the recovery of which this action was brought ; 
and by virtue of the said conveyance from the said 
City of Sonoma, as aforesaid, the ‘said defendant, 
Stephen Akers, was on the said 11th day of October, 
L860, in possession of all of said described premises, 
and claiming them adversely to the said Schell.” 


»: a x xs * + 


“And the said defendants and the said City of 


‘ Sonoma, then and ever since claimed that the pueblo 


° 
~~ 


a 
ca 


° 
ao 


extended on the southeast to the Arroyo Seco, and 
that the said Arroyo Seco formed the boundary line 
hetween the pueblo lands of the said City of Sonoma 


é< 


) 


and the lands of said Schell, whilst the said Schell 


‘then claimed that the Arroyo Seco did not form 


° 
-~ 


the boundary line as aforesaid, but extended beyond 


‘it on the north and included the lands of the said 


“ defendant, Stephen Akers.” 


* * * x * * 


“That on the 31st day of March, 1880, and since 


‘the commencement of this action, the United States 


* 
e. 


¢ 
La 


issued and delivered to the said City of Sonoma and 


‘the Trustees thereof, a patent to the land and prem- 


ises in plantiffs’ complaint described. 


“That the said plaintiffs claim the said described 


‘lands by virtue of a patent issued by the United 


States to Jacob P. Leese, and known as the Huichica 


“ Patent, and defendants allege that the said patent 


‘does include the said lands and premises, and if it 
‘does the same was made without authority of law. 


‘ That the only authority upon which the Huichica 


‘* Patent issued, was by virtue of a decree of the Cir- 


cuit Court of the United States, of California, made 
and entered on the 24th day of December, 1856, and 
that said decree did not authorize the issue of a pat- 
ent by the United States for the lands described in 
plaintiffs’ complaint, or for any lands on west side of 


‘ Arroyo Seco, but confined the issuing of such patent 


to, and made the Arroyo Seco the boundary thereof, 
between the pueblo and said Huichica.” 


By the findings showing that the title of appellants 


was under two grants from ‘the Mexican Government 


ee 


(findings 5th and 6th) and a subsequent patent from 
the United States findings 8th, 9th, 10th, and 11th. 

That defendants claimed title through the pueblo of 
Sonoma (findings 14th, 15th) and the subsequent is- 
suance of the patent from the United States to the City 
of Sonoma as successor of the pueblo (findings 16th 
and 20th,) and that the property in action 1s covered 
by both patents, (25th finding) and the conclusion of 
law: “ That defendant, Stephen Akers, is entitled to 
‘‘ the possession of all the lands and premises described 
“in the complaint.” 

By the opinion of the Supreme Court of the State 
of California. 

“ What was meant by the words ‘ taking the direc 


° 
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tion of the Arroyo Seco?’ It seems to us as it did to 
‘‘ the Commissioner of the General Land Office, when 
‘‘ the matter of the conflict was before him, that the 
‘line was to run from the Trancas to the nearest point 


“ on the Arroyo Seco and thence up that creek or 


an 


‘gulch. If this be so, then it is clear that the line, as 
“run by the surveyor, did not conform to the decree 
‘* but took in lands not covered by it. 

“It must follow that to the lands so taken in, the 
‘‘ original concession to the pueblo and the patent issued 
“upon the confirmation thereof, carried the better 
‘* right.” 

The above extracts from the record show that appel- 
lants and appellees were claiming under rights and titles 


acquired from the Mexican Government prior to the 


cession of California to the United States, and which 

were preserved under the treaty of Guadalupe Hidalgo, 
9 U.S. Stats. at large, p. 922, 

and which is one of the causes enumerated in § 709, U. 

S. Revised Statutes as sufficient to confer jurisdiction 

upon this court. 

As to what is said regarding the decision of the Su- 
preme Court of the State of California having deter- 
mined this case upon two points, in only one of which 
a Federal question was decided, as to the other point we 
feel confident that the State Supreme Court would not 
have arrived at the conclusion they did, had it not 
been for the error in law upon the Federal question. 


The Supreme Court of California say : 

“e * * * *« a 
“The parties evidently thought that if the city 
should finally succeed in establishing its claim, and 


. 
~ 


* 
* 


receiving a patent for any of the land within the lines 
of the Huichica patent, it would have the better title 


* 
* 


“ to the land. 

“They could therefore avoid ligitation and expense, 
‘and safely await the issue of the city’s contest. As 
“we have seen they rightly interpreted the law, and 
“ so long as Schell lived he acquiesced in the arrange- 
“ment. After his death his executors thought it their 
‘“ duty to raise the question again, and this action was 
“ commenced. 

“Tn our opinion the agreement was intended to be, 
and was, binding upon the parties and decisive of 


a 


6 


“ their rights when it was executed, and it remains so 
* still. 

Thus the Supreme Court of California arrived at its 
conclusion as to the binding force of the contract 
between appellants’ testator and appellees, upon an 
erroneous deduction of the law regarding the power of 
the Commissioner of the General Land Office to curtail 
and avoid a survey upon which a patent of the United 
States had already issued. 

13 U.S. Stats. at large, 332, Section 2. 


It is respectfully submitted that the motion to dis- 
miss be overruled. 
HENRY M. HALE anp 


GEORGIANA L. SCHELL, 
Appellants in person 


Supreme Gourt of the United States. 


OCTOBER TERM, ISS®. 


Henry M. Hare and Georaiana L. 
ScHeELL. Executors of Theodore L. 


Schell, 


STEPHEN AKERSand MONTGOMERY AKERS, 


ee 


IN ERROR TO THE SUPREME COURT OF THE STATE OF 
(CALIFORNIA. 


Brief for Plaintiffs in Error. 


w. W. COPE, 


Supreme Gourt of the United States, 


OCTOBER TERM, 1889. 


No. 270. 


Henry M. Have ann Georaiana L. Scnevn, Executors 
of Theodore L. Schell, 
Plaintiffs in Error, 
ra, 
STEPHEN AKERS and MontGomery AKERS, 
Defendants in Error. 


BRIEF FOR PLAINTIFFS IN) ERROR. 
FACTS. 

This action was brought by the executors of Theo- 
dore L. Schell, deceased, plaintiffs in error against de- 
fendants in error, to recover the possession of a piece 
of land in the County of Sonoma, State of California, 
included within the boundaries of two conflicting 
patents issued by the United States to claimants of . 
Mexican titles to land, which had been confirmed un- 
der the provisions of an Act of Congress of March 3d, 
1851, to ascertain and settle private land claims in the 


State of California. 


One of these patents was issued August 3d, 1859. to 
Jacob P. Leese for the Huichica Rancho, based upon 
two grants made by Mexican Governors of California ; 
the one on the 2Sth day of October, 1S4 a of the place 
called Iluichica, in the neighborhood of Sonoma embrac- 
ing all the land between the Arroyo Seco, which was 
the westerly boundary, the Arroyo de los Carneros and 
the swamp land containing two square leagues. 

The grant was made by the Governor upon the pe- 
tition of Jacob P. Leese, a part of which was a diseno of 
the erant prayed for, showing the location of the tract 
and the boundaries and fixing the Arroyo Seco as the 
western boundary as far down the stream as where it 
enters the salt marsh. Judicial possession under this 
grant was attempted to be given to Leese on February 
14th, 1842, but on report to. the Governor it was de- 
clared by him to be void because judicial possession had 
been given of a greater quantity of land ‘than that 
granted. 

On June loth, 1844, said Leese presented a second 
petition to Governor Micheltorena for the said Rancho 
Huichica. Among other things in this petition he stated 
that “as the first diseho presented with his first peti- 


‘tion was only an eye sketch, there not being any one 


© 


at the time who could make a correct map of the 


° 
° 


land, it therefore had many defects ; since although 
‘itis true that the boundaries as represented on the 


‘ 


‘ first disefo are such as the rancho should have. vet 


ew 
° 


the courses and distances were defective : that the 


‘land granted to him contains some four square leagues 


‘as ascertained by measurement and that his grant of 


. 


IS41 only conveyed him two and a half square 


. 


leagues. He therefore presents a new diseiio, made 


“with all exactitude by which, he says in his petition 


. 
ll * 


that the place instead of containing two square leagues 


. 
7 


as set forth in the title, in fact contained some four 


° 
- 


square leagues; and prays a new title be issued to 
him.” 

The disefio presented with this second petition in- 
cluded a piece of land on the west side of the Arroyo 
Seco, lying southeasterly of a line starting at what was 
then called the “ Traneas’”” on Sonoma Creek, and run- 
ning in a northeast course to the Arroyo Seco; thence 
up the Arroyo Seco much further than is represented 
on the first disefo and grant, and also representing the 
grant prayed for as adjoining the Pueblo of Sonoma. 

This includes the premises in dispute. 

Both the first and second diseho were the work of 
skilled and competent draughtsmen. 

On July 16th, 1844, Micheltorena, then Governor, 
made a second grant of three and a half leagues of the 
land ealled “ Huichica,” bounded on the north by the 
crossing of the upper road to Napa, on the east by the 
Arroyo de los Carneros, on the south by the swampy 
lands on the bay, on the west by Estero de Sonoma as 
far as the “ Traneas,” taking the direction of the Ar- 
royo Seco as far as the Little Hills of Huichica. 

This grant was made subject to approval by the de- 
partmental assembly. 

The first grant was approved Ly the departmental 


assembly in September, 1845. The second grant was 
never placed before said assembly for approval. 

On April 6th, 1552, Leese presented a claim for con- 
firmation of his title to the whole Huichica tract of five 
and a half leagues to the Board of Land Commissioners. 
His claim was confirmed by said Board, April 18th, 
1853, and by the United States District Court, April 
22d, 1856. The appeal to the United States Supreme 
Court was dismissed. 

The decree of confirmation contained this clause : 

“* The land of which confirmation is hereby made is 


“known by the name of “ Huichica,” containing 


* 


five and one-half square leagues and no more, 
‘and is bounded and described as follows, to-wit: 
* Boundéd on the north by the upper road which goes 
‘to Napa, on the east by the Arroyo de los Carneros, 
‘* on the south by the marshy land adjoiming the Bay 
“of San Francisco, and on the west by the Estero of 
* Sonoma as far as the Trancas, taking the direction of 
“ the Arroyo Seco.” 

Under this decree a survey was made in December, 
1858, which was approved by the United States Sur- 
veyor-General for the State of California, June 4th. 
1859. 

In accordance with said survey a patent issued to 
Jacob P. Leese for the Huichica Rancho containing 
18,704 acres, cated August 3d, 1859, which is in the 
usual form of patents issued on confirmed Mexican 
grants. It recites the second grant aforesaid, confirma-’ 


tion by the Courts and said survey. The westerly 


boundary, as shown on the plat in the patent, is the 
Sonoma Creek from a post marked L at the lower land- 
ing as far as a post marked L at the Trancas; thence 
a straight line running north 57 degrees east, 150 chains 
to a post marked L on the Arroyo Seco, at the Huichica 
hills, this last line is known as the Traneas line. 

By sundry mesne conveyances, Theodore L. Schell, 
in January, 1859, became vested with the title of said 
Leese in and to 470 acres of said rancho the same in- 
cluding the property in action. Theodore L. Schell 
departed this life in the month of December, 1877, 
leaving a will appointing plaintiffs in error his executors, 
Letters testamentary were issued to them in January, 
[S75, and they have ever since been executors of said 
Schell’s estate. 

On the 24th of June, 1835, Figueroa, the Mexican 
Governor of California, instructed General M. G. Vallejo, 
director of colonization, -to establish the Pueblo of 
Sonoma; and, in pursuance of said instructions, said 
Vallejo, in the same year, established said pueblo within 
the present County of Sonoma and made a survey 
thereof with the following boundaries: ‘On the east 
the Arroyo Seco, from the vineyard of Salvador Vallejo 
to the salt marsh on the bay, thence along the salt 
marsh westerly to Sonoma Creek; thence up said creek 
to the Agua Caliente Creek; thence easterly by the 
hills north of the city to the place of beginning. This 
tract General Vallejo laid out and platted into lots and 


blocks and established families on the same, occupying 


the tract along the Arroyo Seco in 1855, down to the 
point where it entered the salt marsh aforesaid. 

On May 21st, 1852, the Mayor and Common Council 
of the City of Sonoma. presented to the Board of 
Land Commissioners. their claims as successors of the 
pueblo, for all the land of the Pueblo of Sonoma as 
established by Vallejo. Their claim was confirmed by 
said Board January 22d, 1856, an appeal was taken to 
the United States District Court, pending said appeal 
the case was transferred under provisions of an Act of 
Congress, approved July Ist. 1864. to the United States 
Cireuit Court for the Northern District of California, 
and the claim was confirmed by that Court, November 
2d, 1864. These decrees fixed the Arrovo Seco from 
the vineyard aforesaid to the salt marsh, as the eastern 
houndary of the pueblo, 

The United States Surveyor-General for the State of 
California in September, LS68, made a survey of said 
lands and reported the same to the Land Department 
of the United States for approval on the 14th day of 
August, 1872. Due and proper notice thereof was giv- 
en and published in accordance with said Act of Con- 
vress of July, 1864, and the matter coming on to be 
heard before the Commissioner of the General Land 
Office on March Sth, 1876, that officer adjudged and 
determined on a conflict arising before him on the 
approval of said survey as to the location of the south- 
easterly line, being the boundary common to the said 
lands confirmed as aforesaid to the City of Sonoma, 


and the lands known as the “ Huichiea Grant.” that 


-_ 


such boundary should be established as follows: A di- 
rect line running from the point marked “ Trancas ” on 
Sonoma Creek, to the point where the Arroyo Seco 
enters the salt marsh (Station No. 45 in the amended 
survey of Rancho Huichica) and thence following the 
direction of the Arroyo Seco to the little Huichica hills, 
should constitute the southeasterly boundary of the 
Pueblo of Sonoma; and directed the said Surveyor- 
General to make survey of the said confirmed claim of 
the said City of Sonoma in accordance with said 
decision. 

In pursuance thereof the Surveyor-General made an 
amended survey of said lands, due notice thereof being 
viven as preseri bed by said Act of Congress, of July 
Ist, 1864, and amendments thereto. and the said Sur- 
veyor-General having on the 5th day of December, 1878, 
reported to the United States General Land Office all 
his proceedings in the matter of the re survey as afore- 
said, together with the plat of said re-survey, the ob- 
jections thereto, the testimony produced before him, 
the argument. of counsel and the previous record, 
upon a hearing had before the Commissioner of the 
General Land Office upon due published notice there- 
of on said re-survey and objections made thereto, the 
said Commissioner approved the said re-survey and the 
said former decision of the said Commissioner of March, 
IS76, fixing the Arroyo Seco as the boundary between 
the said Pueblo of Sonoma and Huichiea grant. No 
appeal was taken from this decision. 

On March 31st, 1880, a patent issued to the Mayor 


and Common Council of the City of Sonoma in accord- 
ance with the decrees of confirmation and survey con- 
taining 6,063-95 acres. The plat in the patent shows 
that it covers 425 acres of land embraced in the Hui- 
chica patent, being the tract bounded by the * Trancas 
line,” so called, running from post L. at the Traneas, 
north 37 degrees, east 156 chains to post L on the Ar- 
royo Seco, by the Arroyo Seco from salcl post to where 
it enters the marsh at station 45 aforesaid, and by a 
line from said station, south 70 degrees {) minutes. 
west $1.50 chains to post L at the Trancas. 

The defendant, Stephen Akers, entered into posses- 
sion of the land described in plaintiffs’ complaint under 
a contract with the City of Sonoma to purchase the 
same in 1551, and has occupied the same ever since ; 
that on the 15th day of May, 1858, the said City of So- 
noma conveyed to Stephen Akers by deed, 11] acres of 
land within the limits of said city, as the same was 
confirmed and patented as aforesaid and the land sued 
for is a part of the said ILL acres so conveyed to said 
Stephen Akers. and he has continued to reside upon, 
cultivate and improve the same and the whole thereof 
up to October Lith, 1560, and resided upon, cultivated 
and improved the west part of said tract so conveyed to 
him, including the portion sued for by plaintiffs, ever 
since LSol. 

On September 12th, 1560, said Theodore Schell be- 
ing then alive brought suit in the Seventh District 
Court of this State for the County of Sonoma against 


the said Akers to recover all of said tract of land, claim- 


a 


ing title thereto under the said Huichica patent, and 
the said Akers, by his answer in said action claimed 
title and possession to the whole thereof under his deed 
from the said City of Sonoma and during the pendency 
of said action and on October 11th, 1860, said Schell 
und Stephen Akers made an agreement in writing 
whereby said Akers agreed to release to said Schell the 
easterly half of said 111 acre traet immediately and 
that in case the City of Sonoma should not be able to 
establish her claim to the land beyond and lying to the 
east of the Huichica patent line, to deliver to him pos- 
session of all the remainder of said traet, or such por- 
tion thereof as should be within said patent and pay a 
vearly rent of five dollars per acre to Schell for the land 
so occupied by him; and Schell agreed that if the City 
of Sonoma should establish her claim to any portion of 
the land then released to him that he would deliver to 
Akers the possession thereof, and pay him a_ yearly 
rent of five dollars per acre therefor. (Trans. pp. 4, 9). 

Thereupon Akers surrendered to Schell the posses- 
sion of fifty acres of land as the extreme easterly end 
of said tract, retaining the possession of fifteen acres 
lying between the land so surrendered and the Huichica 
patent line. On October 12th, 1860, said Schell dis- 
missed said action. 

On July 28th, 1879, plaintiffs served upon defend- 
ants a demand in writing for the surrender of the pos- 
session of the land described in the complaint, and 
defendants thereupon refused to surrender to plaintiffs 


any portion of said land. 


10 


The action was regularly tried in the Superior Court 
in and for the County of Sonoma, State of California, 
and its decision and judgment were nrade and rendered 
against the plaintiffs and in favor of defendants. From 
this judgment plaintifls appealed te the Supreme Court 
of the State of California. On March 26, 1886, said 
Court by its final judgment affirmed said judgment of 
the Court below from which the present writ of error 


is prosecuted, 


THE FEDERAL QUESTION. 

That a Federal question was not only raised in the 
State Supreme Court, but also decided by it adversely 
to plaintiffs in error, appears by the following : 

By the complaint claiming ownership in fee and right 
to the possession (Trans. pp. 1, 2), and the following 
portions of the amended and supplemental answer of 
the defendants. 

* And the said defendants, for a further and separate 


‘defense, allege that previous to the 11th day of Oeto- 


7 
~~ 


ber, L560, and then and ever since, the City of Sono 


* ma. in the said County ‘of Sonoma, claimed the said 


La 
* 


lands as the pueblo lands of the said city, and which 


* the said city claimed with other lands adversely to 


. 
* 


the said Theodore L. Schell,‘and was then and ever 
‘since has been prosecuting its claims before the Land 
‘ Department of the Government of the United States; 
“and that previous thereto, the said City of Sonoma 
* conveyed, by deed in writing, to the defendant, 


‘Stephen Akers, together with the lands and premises 


1] 


“for the recovery of which this action was brought, 


7 


and by virtue of the said conveyance from the said 
titv of Sonoma, as aforesaid, the said defendant, 


‘Stephen Akers, was on the said 11th day of October, 


1860, in possession of all of said described premises, 
‘and claiming them adversely to the said Schell.” 


(Trans. p. 3). 


“And the said defendants and the said City of 


oe 
-~ 


Sonoma, then and ever since claimed that the pueblo 
“extended on the southeast to the Arroyo Seco, and 
“ that the said Arroyo Seco formed the boundary line 
‘ between the pueblo lands of the said City of Sonoma 
‘and the lands of said Schell, whilst the said Schell 
‘then claimed that the Arroyo Seco did not form the 
‘ boundary line as aforesaid, but extended beyond it on 
“* the north and included the lands of the said defend- 


‘ant, Stephen Akers.” (Trans. p. 3). 


“ That on the 5lst day of March, 1880, and since 
‘the commencement of this action, the United States 
* issued and delivered to the said City of Sonoma and 
* the trustees thereof, a patent to the land and premises 
“oe plaintifis: complaint described.” (Trans. }. 4). 

“ That the said plaintiffs claim the said deseribed 
* lands by virtue of a patent issued by the United 
‘ States to Jacob P. Leese, and known as the Huichica 
‘patent, and defendants allege that the said patent 


‘* does not include the said lands and premises, and if 


iZ 


“it does, the same was made without authority of law.” 
(Trans. p. 4). 

“ That the only authority upon which the Huichica 
“patent was issued, was by virtue of a decree of the 
‘“ Cireuit Court of the United States of California, made 
‘and entered on the 24th day of December, L556, and 
‘that said decree did not authorize the issue of a pat- 
ent by the United States for the lands deseribed in 
* plaintiffs’ complaint, or for any lands on west side of 
: Arroyo Seco, but confined the Issullg of such patent 
* and made the Arroyo Seco the boundary thereof, 
* between the pueblo and said Huichica.” (Trans. 
p: 4). 

By the findings showing that the title of plaintiffs in 
error was under two grants from the Mexiean Govern- 
ment. (Findings 2nd and 6th, Trans. pp. 6. 7), and a 
subsequent patent from the Umited States. (Findings 
Sth, 9th, LOth and Lith Trans. p. 8). 

That defendants claimed title through the Pueblo of 
Sonoma, (findings I4th and 15th, -Trans. p. 9) and the 
subsequent issuance of the patent from the United 
States to the City of Sonoma as successor of the pueblo 
(findings LOth and 20th, Trans. pp. 9, 10) and that the 
property th action Is covered by both patents (finding 
25th, Trans. p. 12) and the conclusion of law: 

* That defendant stephen Akers, is entitled to the 
3: possession of all the lands and premises deseribed in 
‘the complaint.” (Trans. p. 12.) 

by the opinion of the Supreme Court of the State ef 


California : 


‘* What was meant by the words, ‘ taking the direc- 
‘* tion of the Arroyo Seco?’ It seems to us, as it did 
‘* tothe Commissioner of the General Land Office when 
“the matter of the conflict was before him, that the 


“ line was to run from the Trancas to the nearest point 


- 
* 


‘on the Arroyo Seco and thence up that creek or gulch. 
If this be so, then it is clear that the line, as run by 


eo 
* 


~~ 
_ 


the surveyor did not conform to the decree, but took 


- 
* 


‘in lands not covered by it. It must follow that 


“to the lands so taken in, the original concession to 


*. 
* 


‘the pueblo and the patent issued upon the confirma- 
‘tion thereof, carried the better right.” (Trans, p. 19.) 


-~ 
° 


The above extracts from the record show that plaint- 
iffs in error and defendants in error were claiming 
under rights and titles acquired from the Mexican Gov- 
ernment prior to the cession of California to the United 
States, and which were preserved under the treaty of 
Guadalupe Hidalgo. 

9 U.S. Stats. at Large, p. 922, 
and which is one of the causes enumerated in §709, U. 
S. Revised Statutes as sufficient to confer jurisdiction 
upon this Court. 

This Court has determined in the case of Railroad 
Company vs. Maryland, 20 Wall, 643, at page 649, 
that where a Federal question has been raised and has 
been decided against the plaintiff in error, the jurisdic- 
tion has attached and it must be heard on the merits. 
But until it has been determined that the State Court 
decided erroneously, the Federal question which it did 


l4 


decide, they could go no further into the re-examina- 


tlon. 
ASSIGNMENT OF ERRORS. 


The Supreme Court of the State ef California erred 
in adjudging that a portion of the western boundary of 
the Huichica Rancho, known as the Traneas line as 
the same was run by the Surveyor-General of the 
United States, and as shown on said patent, did not 
conform to the decree of confirmation of the claim of 
Leese for said rancho by the United States District 
Court for the Northern District of Callfornia, made 
April 22d, 1556. 

Said Court erred in adjudging that the patent issued 
by the United States to the Mayor and Common Coun- 
cil of the City of Sonoma, dated March 31, 1880, 
established that the title to the land in controversy 
in this action was in the defendants, and that it gave 
to defendants a title and right to said land, superior to 
the title of plaintiffs thereto under the patent issued to 
Leese, dated August 5, 1859. 

Said Court erred in adjudging that plaintiffs’ testator, 
Schell, and the defendant Akers, in executing their 
written agreement, dated October 11th. 1860. contem- 
plated or intended that in case any patent should be 
thereafter issued to the City of Sonoma conveying any 
portion of the land to which Schell then had title under 
the Huichica patent aforesaid, issued August 8d, 1859, 
such subsequently issued patent would or could divest 


suid Schell of his title to said land under said Huichica 


15 


patent, or could establish the superior title to said land 


was vested in the City of Sonoma. 


POINTS AND AUTHORITIES. 
I. 

The grant of Huichica, to Jacob P. Leese, was such as 
to divest the pueblo of all title in that portion thereof 
in suit. 

Notwithstanding that in 1855 a pueblo was located 
and platted where Sonoma now stands, the title held 
by the pueblo to its lands was limited, and the lands 
were not held in absolute property with full right of 
alienation and disposition, but were subject to the con- 
trol and disposition of the government until the title 
passed to private parties. 

United States vs. Hare, 4 Sawyer 653, at p. 
O95. 

Grisar vs. Me Dowell, 6 Wall... 363. 

Tiwensend vs. Gree ley, ) Wall. 526, 336-7. 


Hart vs. Burnett. 15 Cal., 530. 


And the grant by the Governor in 1844 of “* Hui- 
chica,” though it did include a portion of the Pueblo of 
Sonoma, Was a proper exercise of a right and had the ef- 
fect to vest in the grantee the property therein described. 

The description was by metes and bounds, and that 
the objects therein described were then well known 
and easily ascertained is apparent from the fact that at 
the time of the trial of this case in the lower Court 
they were even then in existence. (Findings 25rd, 


2th, Trans. pp. 11, 12.) 


1G 


The lower Court found that in 1835, General Val- 
lejo under instructions from the Mexican Governor of 
California established the Puebloof Sonoma, and made 
a survey thereof, the easterly boundary of which was 
the Arroyo Seco “ from the vineyard of Salvador Val- 
‘lejo to the salt marsh on the bay” and the southerly 
line from the Arroyo Seco westerly along the salt marsh 
to Sonoma Creek, and the westerly line up said creek 
to the Agua Caliente Creek, “ thence easterly by the 
“ hills north of the city to the place of beginning,” and 
laid out and platted this into lots and blocks, “ and 
‘established families on same, occupying the tract 
“along the Arroyo Seco, in 1835, down to the point 
‘“ where it entered the salt marsh aforesaid.” 


Findings 14th and loth Trans. p. 9. 


There is no finding that at the date of the grant to 


Leese in 1844 it was occupied by any one. 


At all events, the title of the pueblo to this portion 
along the Arroyo Seco had not been transferred to any 
one, for the reason that the Court finds that in 1851 
the City of Sonoma made a contract with Stephen 
Akers to sell 111 acres of this land to him, under which 
he went into possession, and.in 1858 procured a deed 
from the City of Sonoma, (Finding 20th, Trans. p. 11), 
which is conclusive, that at the time of the grant to 
Leese, the government had the power, notwithstanding 
that a pueblo had been laid out, to dispose of this identi- 


sal land to third parties. 


l; 
IT 
The fact that this grant to Leese for the three and 
one-half leagues, was made subject to the approval of 
the Departmental Assembly, and the Departmental As- 
sembly took no action upon it, does not invalidate the 
grant; and the subsequent confirmation of the grant 
by the Board of Land Commissioners under the Act of 
1551, and the issuance of the patent thereon, had the 
eflect of vesting in the grantee as of the date of the 
erant in 1844, all the title which the Mexican Govern- 
nent had; and makes the title under which plaintiffs 
in error claim, superior to that of the defendant, whose 
title was not acquired until the year LS5l. 


Finding 20th, Trans., pp. 10, 11. 


The approval of the Departmental Assembly was not 
an essential requisite to the vesting of an interest in 
the grantee. Under the Mexican decrees of August 
ISth, 1824, and November 2Ist, 15828, it appears that 
a title passed by the Governor's grant, but its definitive 
validity was suspended for the approval of the assem- 
bly; and so it continued to be suspended until that ap- 
proval had been given, when the title became perfected. 
But if that was refused, it did not take away, nor in 
any way qualify, the grantee’s title, but only kept its 
final validity in suspense until the grant had been re- 
jected by the supreme government of the Republic. 

U7. §&. vs. Reading, Ls How.., l. 
UV. S. vs. Cervantes, 18 How., 553. 


iy S. vs. Johnson. 1 Wall., 326. 


ne 
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ITT. 

There was no power in either the Commissioner of 
the General Land Office. or in the United States Sur- 
veyor General for the State of California, to change the 
lines of any survey upon which a patent of the United 
States had already issued. 

Under the 15th Seetion of an Act entitled “* An 


* Act to ascertain and settle the private land claims in 


° 


the State of California,” approved March 3rd, L501. 


9 U.S. Stats. at Large, 633. 


Section 15th contains the following: 
% 4 3 ” ed x 
“The said Surveyor-General shall have the same 
* power and authority as are conferred on the Register 
‘of the Land Office and receiver of the public moneys 


‘of Louisiana, by the sixth Section of the Act ‘to 


¢ 
* 


‘create the office of the Surveyor of the public lands 


a 
A 


‘for the Stateof Loutsiana. approved third of March. 


o 
. 


one thousand eight hundred and thirty one.” 


9 U.S. Stats. at Large, 635. 


And Sec. 6 of that Act provided that where the 
confirmed claims conflicted, or in any manner interfered 
with each other, the Register of the Land Office and 
receiver of public moneys for the proper land district, 
were authorized to decide between the parties — 

‘Provided that the decisions and surveys, and the 
patents which may be issued in conformity thereto, 


shall not in any wise be considered as precluding a le- 


if) 


gal investigation and decision by the proper judicial 
tribunal between the parties to any such interfering 
claims, but shall only operate as a relinquishment on 
the part of the United States of all title to the land in 
question. , 
4 U.S. Stats. at Large, 494. 


Under the Act of July Ist, 1864, entitled “An Act 
“to expedite the settlement of titles to land in the 
‘State of California.” 


13 U.S. Stats. at Large, 332. 


The authority was not conferred upon him, and by 
Section 2 of this Act, he was limited to such surveys 
and plats theretofore made by the Surveyor-General of 
California which had not already been approved by one 
of the District Courts of the United States for Califor- 
via, or by the Commissioner of the General Land Office. 

Leese’s claim was confirmed by the Board of Land 
Commissioners on the 18th of April, 1853, and by the 
United States District Court, April 22d, 1856, and the 
appeal to the United States Supreme Court was dis- 
missed December 24th, 1856. 

(Finding 8th, Trans. p. 8.) 
Under this decree of confirmation a survey was made, 
(Finding 10th, Trans. p. 8.) 
and in accordance with said survey, a patent issued to 
Jacob P. Leese, dated August 3d, 1859. 


(Finding 11, Trans. p. 8.) 


A patent could not issue until the survey had been 


*?() 


approved by the Commissioner of the General Land 
Office. 
$13 Act of 1851, 9 U.S. Stats. at Large, 655. 

The only power that is vested in the Cominissioner 
of the General Land Office is that of altering the lines 
of the survey of the particular decree upon which a 
patent has not yet issued, and he can make them con- 
form to the decree ; hut he cannot interfere mith (t Siij'- 
vey and alter its Lines pou which (f pate vit has already 
issmed. 

The only intention of the Legislature requiring notice 
io be given, was to give parties interested in appearing 
and contesting the action of the Surveyor-General an 
opportunity to show that his survey Was not In accord- 
ance With the decree ; but it did not contemplate any 
interference with a survey of lands, the title to which 
the United States had already relinquished by patent. 

And that this was so appears from thé fact that the 
issuance of the patent did not operate-as an extinguish- 
ment of any claim by the claimants under the Mexican 
rovernment to the same tract and left them in the same 
position they were before the patents issued so far as 
regarded their respective rights to the land, and did 
not give more effect to the one patent than to the other. 

‘* The patent issued in pursuance of the Act of Con- 
* gress which authorizes these proceedings, is conclusive 


‘only between the United States and the claimants. 


It does not affect the interest of third parties. The 
* Act of Congress (3d March, 1851, Section 13) points 


‘out the mode in which contesting claimants may 


“ litigate their respective rights to a patent from the 
“ Government.” 
U. S. vs. White, 2° How., 249 at p. 253. 


‘In acontroversy between the parties claiming under 
two patents, each of which reserves the rights of other 
parties, the inquiry must extend to the character of the 
original concessions. The controversy can only be set- 
tled by determing which of these two gave the better 
right to the demanded premises.” 

Henshaw VS. Bissell, Ls Wall., U. S., 266. 
ig 

The Supreme Court of California erred in holding 
that the survey made of the Huichica Grant did not 
conform to the decree of confirmation, 

This was an appeal from the Judgment, and there- 
fore heard upon the judgment roll alone. (Trans. p. 
17). 

The facts upon which the decision was based are 
found in the findings, and no where else ; and the lower 
Court found as a matter of fact that a piece of land 
included within the description in the complaint (and 
being merely a correct description of the fifteen acres 
sought to be recovered in the suit) was situated between 
the Arroyo Seco and the Traneas line, and is within 
the boundaries described in the grant of the Huichica 
Rancho, of July 6th, 1844 ; the decrees of confirmation, 
the surveys and the patent thereof, and also in the 

deed to Schell. 


(Finding 25th, Trans. p. 12). 


v. 


We think the agreement between Schell and Akers 


was incorrectly interpreted by the Supreme Court of 


California, and that they would not have so interpreted 


had it not been for the erroneous deduction of law re- 


varding the Federal question; and that their whole 


decision was based upon the Federal question and was 


the controlling motive for deciding in the manner in 


which they did. 


* 


. 
- 


. 
- 


° 
* 


The Supreme Court of California say : 


“Fee parties evidently thought that if the city 


‘ should finally succeed in establishing its claim, and 


receiving a patent for any of the land within the lines 
of the Huichica patent, it would have the better title 
to the land. 

‘ They could therefore avoid litigation and expense, 
and safely await the issue of the city’s contest. As 


we have seen they rightly interpreted the law, and 


‘so long as Schell lived he acquiesced in the arrange- 


ment. After his death his executors thought it their 


duty to raise the question again, and this action was 


* commenced. 


‘In our opinion the agreement was intended to be, 


‘and was, binding upon the parties and decisive of 


their rights when it was executed, and it remains so 


“still.” (Trans. p. 19). 


ry . . . . ° 
he confirmation of a claim merely determines-the 


validity of the claim as against Mexico; that is to say 


(since the treaty) as against the United States. It 
determines nothing as to competing rights of adjoin- 
ing owners disputing the boundary line, subsequent 
purchasers from the original grantee, claiming portions 
of the tract, or other individuals desiring to contest the 
extent of the confirmee’s right. All such claims are to 
be prosecuted in the ordinary tribunals, and are not 
prejudiced by the confirmation of the claim to the peti- 
tioners under the Act of LS51. 


Meader Vs. Norton. | | Wall.. 4 12. 


And the issuance of the patent thereon confers no 
greater rights. 
$ 15,9 U.S. Stats. at Large, 634. 
Beard vs. kedery, 5 Wall., 478. 


The decision of the Supreme Court upon the Federal 
question was based upon the facts (1) that the land in 
dispute was a portion of the pueblo lands, and (2) that 
the lines of the survey of the Huichica grant did not 
conform to the decree of confirmation. And in so do- 
ing they ignored (1) the power of the Mexican Govern- 
ment to divest the pueblo of title, and (2) the findings 
of the lower Court that the survey did conform to the 
decree. 

At the time that Akers and Schell entered into the 
agreement (Trans. pp. 4, 5) the latter had commenced 
an action of ejectment against the former to recover 
possession of the 111 acres, (Finding 21st, Trans. p. 11) 
the patent had already issued to Leese for the Huichica 
grant, (Finding 11th, Trans. p. 8) and Schell was the 


=4 


grantee of Leese by mesne conveyances (Finding 12th, 
Trans. p. 8), no patent had issued to the City of Sonoma 
(Finding 1th, Trans p. 10); therefore Akers was 
not in the same position in the action, as Schell, and 
and Schell would necessarily have recovered judgment 
had he prosecuted his action. 

Greer vs. Mezes, 24 How., 265. 


Singleton Vs. Touchard., | Black. 542. 


In this state of affairs, Akers being in possession of 
all of the land (Finding 20th, Trans. pp. 10, 11) made 
the agreement, and delivered up possession of one 
half the land to Schell. 

The intention of the parties being to avoid litiga- 
tion and to await the action of the Commissioner of 
of the General Land Office upon the objections filed 
to the survey of the pueblo grant, and if he deter- 
mined that the lines of the pueblo did not overlap 
the lines of the Huichica patent, then as the patent 
could not issue for this identical piece of land to the 
City of Sonoma, there would be no possible defense 
on the part of Akers to the action of Schell for the 
recovery of the land. and rather than needlessly put 
himself to expense by contesting the action, he would 
surrender POSSESSION. 

If the patent did not issue to the City of Sonoma, 
Akers would have no right to question the title of 
Schell. | 

Schell, on the other hand, was willing, knowing 
the time it usually took in the State of California to 


determine an action in ejectment, and desirous of 
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getting possession of the land, and willing to allow 
Akers to be placed in a position where he could con- 
test and have the whole matter determined in one 
action instead of two, and taking into consideration 
the fact that a patent might never issue to the City 
of Sonoma for this particular piece of land, which un- 
der the contract would give him possession to the 
whole without further litigation, and that if a patent 
did issue to the City of Sonoma, ineluding this prop- 
erty within its lines that would not have the effect 
of establishing the right of the City of Senoma to it, 
hut would leave the parties in a position to have de- 
termined the superiority of the respective grants. 

The terms used in the instrument are to be under- 
stood in their plain, ordinary and popular sense, unless 
they have acquired a particular: sense distinet from the 
popular sense of the same words. 

The word “establish” is not a technical word, used 
in a special sense by some trade, profession, or art, but 
is a word in common use, and is defined by Webster to 
mean: “ To settle permanently. To enact or decree by 
authority.” 

Addison on Contracts. Edition 1883, book 1, 


chapter 2. page 287. 


It is respectfully submitted that such error has been 
shown in the decision of the Supreme Court of Califor- 
nia, as would justify this Court in correcting it. 

W. W. COPE, 
Attorney for Plaintiffs in Error. 


San Francisco, October 4th, 1559. 
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PLAINTIFFS’ BRIEF IN REPLY. 


We claim that the decision of the federal ques- 
tion was of such controlling force that had the 


Supreme Court of California not decided it errone- 
ously their decision would have been in favor of 
plaintiffs. 

The whole decision in regard to the interpreta- 
tion of the contract was based upon the erroneous 
deduction of law regarding the power of the Com- 
missioner of the General Land Office to curtail 
and avoid a survey upon which a patent of the 
United States had already issued. 


That the Commissioner of the General Land 
Office was not possessed of such power we have 
shown in our opening Brief, Point IIT, at pp. 18, 
19, 20 and 21; and we will also refer to our 
Point V, in the same Brief, at pp. 22 and 25, as 
bearing out our claim. 

In this case there was «a decision of a federal 
question; the decision was adverse to the plaint- 
ffs. was erroneous, and was of such controlling 
force that the Supreme Court of California based 
its judgment upon it in the first reason given, and 
also upon it in the second reason given, which 
latter was the interpretation of the contract. 

Defendants in error moved to dismiss this writ 
of error for want of jurisdiction, which motion 


was denied in April, 1889. 


It is an elementary principle of law that consent 
will not confer jurisdiction and the converse is true. 

As to what is said on page § of defendants’ 
brief in regard to plaintiffs’ fourth assignment of 
error being an admission that the Supreme Court 
of California has decided that title had been divest 
ed by virtue of a written agreement, the construc- 
tion of which involved no federal question what- 
ever, we answer that though the contract might 
have been interpreted without deciding the feder- 
al question, as a matter of fact it was not, and had 


it not been for the erroneous decision of the federal 
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question it would not have been so interpreted. 
The position we have taken is not at all inconsist- 
ent with this assignment of error, nor du we con- 
ceive how it can be construed into an admission 
that a federal question was not involved in the 


interpretation of the contract. 


The law presumes that officers have properly 
performed their duties. 

And therefore, in this case, in the absence of all 
proof to the contrary, this Court will presume that 
the Governor, having the power, exercised that 
power, in conformity with the law, and took all the 
necessary steps before granting the three and a 
half leagues to Leese, and if it was necessary for 
the Governor to have consulted the Aynutamiento 
or Alcalde, the presumption is that he did so. 

The portion of the opinion of Hart vs. Burnett, 
printed by defendants on page 12 of their Brief 
shows that the Governor properly exercised his 
power in making the grant to Leese, this portion 
of the grant being upon the outskirts of the Pueblo 


lands. 


There can be no ambiguity about the words 
“taking the direction of the Arroyo Seco as far as 


«the Little Hills of Huichica.” 


Sixth Finding, Trans. p. 7. 


t 


The words “as far as the Little Hills of Hui- 
chica” have been inadvertently left out of the 
Ninth Finding (Trans. p. $) as is evidenced by 
Findings Sixth, Eleventh and Seventeenth. (Trans. 
pp. 7, 5 and 9.) 

It surely does not mean that the line was to 
run to the “* Traneas,” and then instead of run- 
ning to the Little Huichica Hills, taking the di- 
rection of the Arroyo Seco, was to turn back and 
run directly to the Arroyo Seco, and thence up 
the Arroyo Seco to the Huichica Hills (Findings 
Seventeenth and Eighteenth, Trans., p. 10). 

Where a thing takes the direction of another in 
going towards another object, it surely does not 
mean that it shall go by the most direct line to 
the thing which direction it is to take and then 
up that thing to the object; it surely can mean 
only what the words say, that from that point to 
the other point the line shall be run, having a 
course similar to that designated by the words 
‘* Arroyo Seco.” 

The * Trancas ” was an object, and is included 
in both patents, as well as in both grants. 

The decision of the Commissioner of the Gen- 
eral Land Office had no effect upon the patent or 
the lines of the Huichica Ranch. 


Piflx. Brief, Point IIT, pp. 18, 19, 20 and 21. 


oe 
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We respectfully submit that this Court has 


jurisdiction, and that plaintiffs are entitled to 
have the errors of the Supreme Court of California 


corrected. 


W. W. COPE, 
Attorney for Plifs. in Error. 
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In the Supreme Court 


oF THE 


UNITED STATES. 


HENRY M. HALE. erat. 
re. 


STEVEN AKERS. ert at. 


Respondents Points and Authorities. 

The appellant ‘must fail, because of the con- 
tract between Akers and Schell, dated Oct. 11th, 
1860. (Findings, folio 62, Transcript. ) 

At this time Schell had his patent—his rights 
were fixed. He knew as well then as he ever 
could know his rights under the patent of Hui- 
chica. He knew where his trancas line was, and 
so did Akers. He knew that he only could be 
affected by the issuing of a patent to the city of 
Sonoma. He knew that the city of Sonoma was 
prosecuting its claim before the United States 
tribunals to establish its claim to the land, and 
so knowing brought his action of ejectment to 
recover the premises. 

Under these circumstances he makes the con- 
tract with Akers, the plain intent and meaning 


of which is, that both agreed to abide the deci- 


sion on the claim so presented by the city. and on 


making the contract dismissed his suit. 


White X Tudor’s Le dingy { 4Ses ID) a Vol. Be part Y # pute 
170s 


Merritt vs. Campbell, 45 Cal., d4y., 


The Court will see by inspection of the paper 
that the terms used by the parties are, “That in 
the event the city of Sonoma establishes her claim 
not that if Akers or an other individual estab- 
lishes re claim. clearly ; showing that there Wiis 
nothing in their minds relating to individual actions 

Has not the City established her clan, and is 
not the patent the highest proof of that fact / It 
is entirely lnmaterial whether Akers could estal 
lish his claim or not. That is not what they 
avreed Lp On. Schell agreed to deliver back the 
POSSESSION in the event the eitv established her 
claim, nor ean he have an action until the vity 
fails to establish her elaim. Has she failed / If 
so, When and where did the failure occur / She 
Is hot a party to this suit, and cannot fail here. 

The plaintiff says.” “The parties were neigh- 
bors, and wished to live in peace without sacrefic- 
ing their rights.” but it cannot be possible that 
they contemplated renewing the controversy at 
the end of tive vears, as suggested ‘by plaintiff, 
but they undoubtedly intended to avoid all litiga- 
tion between themselves, and for that purpose 
Schell dismissed his pending action of ejyectment, 


and avreed that the decision ot the (yovernment 


Lo 


should be final between them. Any other con- 
struction would render the agreement mere non- 
sense. An agreement that in case a Court of 
competent jurisdiction in an action of eyeetment 
should decide one party had a better right to the 
land than the other, that he would give it up has 
no element of settlement im it, because no other 
result could possibly follow. And their agree- 


iment was to avoid litigation between themselves. 


White « Tudor’s Leading Cases in Eq., Vol. 2, part 2, p. 


le mre Vs. Supervisors of ss. 7. »7 Cal... bo», 677 and OS1. 
1 Par-ons on Cont, 363 and 364 


Penn vs. Lord Baltimore, 1 Vesay Sen. 444. 


But should the Court take the view of the 
plaintiff, what ts the result / Stripped of ver- 
biage, it is this —that Akers was to hold the land 
until Schell could put him out by a suit at law, 
and is not obliged to wait until the city failed te 
establish its claun or failed in the attempt. Then 
and in that case a right of action accrued the 
very moment the contract was signed a right of 
action existed. There is no time fixed in which 
he is to wait. and having a right of action the 
statute of limitations would run. 

Or he must show that the city has failed to es- 
tablish her claim in some Court of compevent 
jurisdiction and not having even attempted that, 
ejectment will not lie. Ghev Heece cara § 


Hae lett CHter~aFr or Aiwa» frm 


— fra A. oe ota tk CL’re oles Ate 


THE PATENT TO THE CITY CONFERRED THE 
BETTER TITLE. 


The (Government ha Ine Issued two patents tor 
the same land = is proot that either dias been i- 
providently issued, and to the extent of its inter- 
ference with the other is Inoperative, Or that er- 


ror has intervened in the survey. 
Henshaw vs. Bissell, 18 Wal... 2d55 


The patent was issued to the Huichica onan er 
parte hearing and is not conclusive. The city of 
Senoma did not have an opportunity to be heard, 
and is net bound by the survey made of the Hui 
chica. 


Rodrignes vs. United States, 1 Wal... S82 
On the port here made. see opinion 291. 


Henshaw vs. Bissell, 13 Wal., 265 (opinion. 
Shepley, et al.. vs. Cowen, Ist Otto, 250 

el Opinion, page 4), 

Lindsev et al. vs. Hawes et al.. 2 Black. 554 
(Brien vs. Perry, 1 Black, 139 

The State of Minnesota vs Bachelder, | Wal., LOY. 
RBarnard’s heirs vs. Ashlev’s heirs, 18 Howard, 43. 
Lyttle vs. State of Arkansas, 22 Howard, 192 
Bloom vs. Burdeck, | Hill (N. Y.) 139. 


«ded 
~ 


Johnson vs. Towsley. 18 Wal... 2 


Ona hearing had before the United States 
Land Department on the boundary line between 


the city of Sonoma and Huichica when all par- 
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ties were represented it was adjudged that error 
supervened in the survey of the Huichica grant 
and the true line established, fixing the Aroyo 
Seco as far as the salt marsh as such boundary. 
(See Finding 17). 

We think the decision of the Commissioner ts 
conclusive, notice having been given and all the 
parties interested being present and contesting 


the claim of the other. The survey of the 


pueblo and the boundaries tixed upon a regular 


trial was not ex parte. 


~Pe Act ofr ae“ meress of July l, 1864 


Vol. 31, Statutes at large, page 222. 


Hlenshaw vs. Bissel, 18 Wallace, 264 and 268. 
Shepley vs. Cowan, 1 Otto, 549, 

Warran vs. Van Brunt, 19 Wal., 646, 653. 
Dill vs. Leith, 53 Cal., 712. 

Johnson vs. Towsley, 13 Wal., 72. 


Hosmere vs. Wallace, 47 Cal., 461. 


The decree of the Court did not give to the 
Huichica any part of the pueblo of Sonoma. 
(See finding Neither did the Mexican Gover- 
nor. (See 4Sndings, 3, 4 and 6.) 

Even if the Governor intended—which he did 
not--to convey this part of the pueblo to Leese, 
it Was hot in his power to do SO), be ‘Aause OCcCCU- 


pied. (See finding 15.) 


Schmidt's Civil Law of Spain and Mexico, page 115. 
United States vs. Workman, 1 Wal. 761 and 765. 


au 


Things belonging to the nation or to towns can 


not be alienated without Royal permission. 


White’s Recap oe 
Mexican Congressional Doc. relative to Cal... D850, pp. 


1vO-101., 


The CUSES relied On) by the plartitl are tot ap- 
plicable. 

Waterman vs. Smith, 13 Cal., 373, is not in 
conflict with our position. There were two vrants 
by the Mexican Government to the same tract of 
land to Solano of four leagues, and to Armijo 
of three leagues > both require judicial possession 
to be given by the public officer of the viemity 
by whon the boundaries are to be designated, 
(See pages 410 of Opinion, ) 

In neither was Judicial POSSESSION viven nor the 
boundaries fixed, 

There can be no doubt that the title did not 
pass or become complete in the grantee from the 
Mexican government, for any specific piece of 
land until these requisites were complied with. 

The United States Government has deemed it 
its duty to vive the POSSESSION and tix the bound- 
aries by making surveys according to the descrip- 
tion in the grants, and issuing patents therefor. 

The ease quoted shows this sufficiently, and in 


addition thereto, see 


Henshaw vs. Bissell, Supra. 


‘ae 


we 


The grant to Solano was presented to the Com- 
mission under the Act of L851, approved, sur- 
veved and patented. The grant to Armijo was 
presented ane rejected and an appeal taken to the 
United States Supreme Court, where it was pend- 
Ing at the time of the decision we are considering. 
(See page 408 of opinion.) Neither of the tracts 
granted had boundaries, but was, for designated 
quantity, to be taken from a larger tract. Under 
this state of facts the Court held that it was the 
duty of the Mexican, and a sort of inherited duty 
of the United States Government, to fix the 
boundaries of each and ori e the judicial pe SSESSION. 
And bea ine done sO) in the Cuse of Solano, and not 
in the case of A rio, the Court cou/d not fix his 
boundaries nor ive him POSSESSION ; that duty 
being political in its nature the title of Solano 
must prevail, Armijo having a right, if any, to 
three leagues, to be sometime measured off to him 
from a larger tract of the public domain, could not 
resist the title of Solano, who had his measured 
off; and besides, the Government had a nght to 
vive him his three leagues at any place within the 


larger area. 


Leese rs. Clark, 13 Cal., 572, is a case no more 
In point than the other we have examined. 

This case first came before the Supreme Court. 
(3 Cal., 17.) Neither party had a patent from 
the United States. And neither party could pre- 
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vail in an action of ejectment, because not pos- 


sessing a legal title, 


The plaintiff failed because he did not have his 
yrant confirmed by the Departmental Assembly, 
and he never had judicial POSSESSION, When the 
case came up again (L& Cal., 535), Leese had a 
patent upon confirmation of lis grant. Clark, 
however, had not. He relied upon his deed from 
the Alealde of Yerba Buena. There can be no 
doubt that the inchoate elaim on the part of the 
town must fail. The decision has no application 
to this case, because we stand upon a patent hold- 


ing a legal t/t/e as well as the plaintiff. 


The (‘ourt in) Henshaw ns, Bissel. | Wal. 2695. 
there say of these California cases: ** Those cases 
were all actions of ejectment in which ipertect or 
equitable claims, or interests arising since the aec- 
quisition of the country, were set up against the 
legal title held under patents ; and the subjects 
there considered Were the ettect of the patent asa 
convevance of the Government and es evidence of 
the validity of the patentee s claim and of its con- 
firmation and survey as against parties having 
such imperfect or mere equitable claims or subse- 
quently acquired interests.” 

Our position is this: **The fact that tio surveys 
embrace the same land is itself por of that either of 
the original concessions Was improvidently issued, 


and to the extent of its interference with the 


Ls 


other was inoperative, or that error has inter- 


vened in the surveys.” 


Henshaw vs. Bissell, 18 Wal., 265 of opinion. 


And that both parties have a standing ina 
court ot law, and the Court Is thus compelled to 
look beyond the patents to the original source of 
title. 

And although the Court may not correct the 
survey in an action of ejeetment it will determine 
its inconclusiveness to the extent essential to the 


protection of the prior rights of other parties. 


Henshaw vs. Bissell, 18 Wal... 264-5. 


There can be no doubt that a person holding a 
patent issued on a confirmed grant has a position 
in Court to question the validity not only of the 
opposing patent, but of the survey. 

Another case relied on by plaintiff (Grisan vs. 
Mie Donald. () Wal. 342), Is in the Siiine condition 
with the (‘al.. decisions. San Francisco had pre- 
sented its claim to the Commission demanding 
recognition by the Government. The claim of 
the elty was established to al] of its pueblo, eX- 
cept such parcels of land as had been previously 
reserved or dedicated to public uses by the U nited 
States. (See page 377). And the lands so reserved 


or not confirmed to the city were the very tracts 


in dispute. (378, top of page. and 379, bottom). 

The Court bases its decision on the well known 
and true ground that the grant to the city was 
what is known as a “floating grant” —that ts, a 
vrant to a specific quantity, and nota tract speci. 
tically defined, (See page 380 of the opinion, 6 
Wal.) And the CIty could not assert a clam 
against the Government until its precise limits 
were fixed by the officers of the Government. 
(Page 380 and 374.) 

Before passing from this ease we wish to call 
attention to the faet that the claim of the elty ot 
San Francisco to its pueblo lands was never finally 
allowed under the Act of Congress of L851. 
But, on the petition of the people and resolutious 
of the Legislature, Congress contirmed the elaim, 
clogged with the conditions of the Van Ness ord- 
Inance and the acts of the Legislature of the 
State. This. no doubt, was done to avoid the 
force of a patent Issued upon an approved survey 
under a confirmed grant from Mexican authority 
under the Act of Congress of 1851. 

We contend that the Mexican Governor of 
California in 1844 could not grant lands within 
an established existing and oecupied pueblo with 
defined boundaries, and that if he attempted it 
his acts would he void. 

And secondly, that the Governor did not in- 
tend and did not in fact grant any of the pueblo 


of Sonoma to Jacob P. Leese. 


( 1] 


The authority of the Governor was by Mexican 
law strictly confined and limited to granting un- 


occupied public land. 


United States vs. Workman, 1 Wal., 745. See opinion 761 
and 765. 


It is there decided that, under the law of Mex- 
ico, mission lands could not be granted by either 
or both the Governor and departmental assembly, 
because they were occupied lands. And as we 
understand the Court the same law applies to 
town lands or pueblos. 

Certainly the tenure of the priests to the mis- 
sions cannot be held to be of a higher or better 
degree than the occupants of town lots. There 
never was a grant made of the missions. The 
bishop or priests held by suffrance of the supreme 
Government of Mexico, and without authority, 
except something in the nature of a passive ac- 
quiescence, but the control of their lands was re- 
served to the supreme Government. They were 
not deemed unoccupied. The Governor in 1844 
did not grant any part of the pueblo to Jacob P. 
Leese. In his first application Leese makes the 
Ar VO Seco the boundary between H uichica and 
Sonoma as far as the salt marsh. This was ac- 
companied by the diseno, or map, also fixing the 
same boundary. This was also the boundary of 
Sonoma laid out, platted and occupied, down to 


the point of the salt marsh. 


@ 


Under the first grant to Leese he attempted to 
get judicial possession not only of the land grant- 
ed, but of part of the pueblo, but on report to the 
(yovernment it is held to be void. 

Leese then asked for More land, hot outside ot 
the boundaries of his original grant, but within 
such boundaries. There is no hint to the Gov-* 
ernor of any intention of encroaching on the 
pueblo land. That the pueblo extended down the 
Aroyo Seco to the salt marsh, the decree of the 
Land Commission conclusively show. The peti- 
tion of Leese represents to the Governor that he 
only wants the vrant of all the land within the 
exterior boundaries, as first asked for. Now, if 
the Governor supposed that Leese intended any 
encroachment upon oecupied lands he would re- 
quire all the neighbors of the vicinage to bye COL- 
sulted in any change of boundaries as required by 


law and the practice. 


See Romero vs. United States. 1 Wal.. opinion 739 and 740. 


No such thing was done or contemplated, be- 
cause the Governor supposed, and he had a right 
to suppose trom the representations ot Leese, 
that he was only granting him all the land within 
the exterior boundaries of his former vrant, and 
adjoining Sonoma, not taking any part of it. 


(See Findings 3 and 4.) 
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But Leese presented a new diseno with his last 
petition, calculated, no doubt, to mislead. The 
Governor knew that the pueblo extended to the 
Huichica, under the old grant, and this diseno, 
taken with the petition, would lead any one to 
suppose that Leese was running his boundaries 
along the line of Sonoma from the embareadero 
to the Aroyo Seco, and with no intention of inter- 
fering with the rights of the city. The Govern- 
or, When assured by the petition that the original 
boundaries were correct and as they should be, 
and were as he asked tor.and no more, and further 
representing that his new diseno did not in fact 
change the original boundaries, he, the Governor, 
taking these facts to be true, made him the grant. 
Can a grant procured by such fraudulent repre- 
sentations prevail against the existing rights of 
innocent parties’ If the diseno did inelude a 


part of the pueblo it might be good against the 


Government : it can not be good against the 
prior occupants. 

In all the cases we have noticed where the 
question came up, it appears that the grant of the 
Governor was to a specific portion of unoccupied 
pueblo, but in this it is an attempt to steal it on 
the part of Leese. But we say the Governor not 
only did not intend to convey the pueblo, but 
that he did not in fact grant it. And in addition 
to what we have already said, we refer to the de- 
cisions of the Commissioner of the Land Office of 


March 4, 1876, and April 29, 1879. That that 
officer had authority to so find, we reter to the 
Act of Congress of July, 1864, Vol. 13. Statutes 
at large, pave S52. And that it is conclusive 
against the plaintiff, see Henshaw rs. Bissell, 18 
Wal., opinion, pages 204 and 268, and authorities 


cited by us: 


Rodrigues vs. United States, | Wal... 501 
United States vs. Halleck, 1 Wal... 455 


Shipley vs. Cowan, 1 Otto, 540, and see Findings, 17 and 18. 


There is no question about the boundaries of 
Sonoma. ancl never Was, and when found valid by 


the COLLIELISSITORL Is couclusive. 


Beard vs, Federy. 3 Wal... opinion, 484 and 49] 


See Decisions of the Commissioner of the United States 
Land Office. 


Higuras vs. United States, 5 Wallace, 837. 


BARCLAY HENLEY. 
RUTLEDGE & McCONNELL, 
Attys tor Respondent. 


Service by copy of the within Brief is hereby acknowledged 
this day of September, 1886. 


Mito? VOUS ji i] M py hii HENS. 


Niae af ( alifornma, Clounty af Noo AF 


/ hereby acknowledge the receipt of two copies of the 


within Brief this day of September, 1886. 
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STEPHEN AKERS, ef al. Def’ ts., 
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“.R. O. Polkinhorn, Printer. 


Aupreme Esuit of the United dtated. 


OCTOBER TERM, 1888 


Henry M. HAty, e?/ al. Ex’rs., PUP sS., 
Appetlants, 


OSs. 


STEPHEN AKeERs, ef al. Def? ts., 
Appellees. 


MOTION TO DISMISS, 


And now this 30th January, 1889, come the appel- 
lees and move the Court to dismiss the writ of error 
in the above entitled cause for want of jurisdiction. 

By their Attorney, 


FRANK W. HAcKETT. 


BRIEF. 


This is a writ of error to the Supreme Court of 
California. The case is fully set forth in the opin- 


ion of the court below, a certified copy of which 


from the record is herewith appended. 


This Court will look at the opinion of the court 
below to see upon what grounds their decision was 
made, MeManus vy. O Sullivan, 91 U.S... 678. 
Although the language of the Court in JVoore v. 
Mississippi, 91 Wall.. 639. quoting from Wardock 
i Ve mphis, would seem to imply the necessity of 
our printing the entire record, we have ventured to 


make this motion upon the printed Ou jon alone. 

|. To save expense of printing the afiituents’ rec- 
ord: 

2. The appeHants have ample time andopportunity 
to reply, printing such portions of the record as they 
may deem advisable; 

3. Here the opinion recites all the facets, and shows 
enough of the pleadings to render it certain what 
questions were actually decided ; 

4. The opinion shows that the court disposed of 
the case upon a question of general law that con 
trolled. Henee, it is immaterial what federal ques- 
tions were likewise involved, or how they were 
decided ; and further expense for printing would be 


needless. 


LI. 
To entitle insis to prosecute this writof error 


the record must show that the court below decided 
a federal question, the determination of which was 
necessary to the judgment. De Saussure v. Gail. 
sara, 197 J. BS. BiG. 

The action sought to recover possession of about 


fifteen acres of land in Sonoma County, California— 


t 


the parties claiming under two conflicting patents. 
The court enquired into the meaning of words fixing 
a boundary in a patent issued to the city of Sonoma 
for Pueblo lands in 1880. To this extent it may be 
admitted that a federal question presented itself. 

But an examination of the opinion shows that the 
controlling feature of the decision is the construc- 
tion and effect of a written agreement entered into 
by the parties in October. 1860, the determination of 
which was a question of general law. 

Plaintiff’s decedent , Schell) brought an action 
against Akers ( the apy 4, September, 1860, to 
recover 111 acres, of which the land tn controversy 
here is a part. The parties compromised by enter- 
ing into a written agreement, and plaintiff thereupon 
dismissed his suit. The parties divided the entire 
tract into two nearly equal fields, fenced it, and each 
respectively oecupied his own field—subject to the 
agreement, and awaiting the result of the prosecu- 
tion by Sonoma of its claim before the proper tribu- 
nals of the United States. 


The California court say: ‘‘There are /iro sufficient 
answers to the claims made by the appellant.’’ They 
then proceed to decide that ‘**the agreement was in- 
tended to be, and was binding upon, the parties, and 
decisive of their rights when it was executed, and it 


MES 
remains so still. 


It is immaterial, therefore, what views the court 
may have entertained of the action of the General 
Land Office in passing upon the words ‘‘ taking direc- 
tion of the Arroyo Seco.”” The decision of that ques- 
tion was not necessary, because the court distinctly 


finds that the obligation Schell assumed under the 
agreement of October, 1860, is ‘*a sufficient answer’”’ 
to the claim now made by his executors. 

Had the court indeed reached a conelusion that 
the General Land Office fell into error, still it fol- 
lows that, as no appeal had been taken, and the 
city of Sonoma had fully established her claim, they 
would have been obliged to decide that by the terms 
of the compromise plaintiffs had no right of action. 

Although the record disclose that a state court, 
as a matter of fact, has passed upon a federal ques- 
tion, this Court will make an analysis of the case to 
ascertain whether the decision be necessary to the 
judgment. And if the court below has decided an- 
other point in the case that is final, which does not 
involve a federal question, this Court will decline 
to review the judgment. De Saussure v. Gaillard, 
ul sup. 


We respectfully submit that the appeal should be 


dismissed. 


FRANK W. HACKETT, 
Sor Appellees. 


Refit pw 


APPENDIX. 
SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1888. 


NO. §52. 


Henry M. HALE and.GerorGiraAna L. SCHELL. A.xeculors of 
THEODORE L, SCHELL, P’/atnitf’s in Errer, 


STEPHEN AKERS and MONTGOMERY AKERS. 
IN ERROR TO THE SUPREME CouRT OF CALIFORNIA. 
Filed November 19, 1886. 


EXTRACT FROM RECORD. 


[1] OPINION. 


IN THE SUPREME COURT OF THE STATE OF CALIFORNIA. 
DEPARTMENT TWO, 


[Filed March 26, 1886.} 


HALE ef al. ) 
vs. - No. 8,099 
AKERS e/a. \ 


This is an action to recover possession of about fifteen acres 
of land in Sonoma County. Both parties claim title in fee. 
The plaintiffs deraign their title from Jacob P. Leese, to whom 
a Mexican grant of five and a half leagues was confirmed, and 
in August, 1859, patented by the United States. The defend- 
ant, Stephen Akers, deraigns his title from the city of Sonoma, 
to which a patent was issued by the United States in March, 
1880, for certain lands contirmed to it as Pueblo lands. Both 


patents cover the land in controversy, and the question for de- 
‘ | . | «* 
CIS 1) ] Whit ii : t' Show + thre ry tter nent © Ty . 
6 x ; ,*4 ‘, Ba = ae “ty ? } ] 4 ’ 1] 3 
A ith iat s, dS POUT DY ld Court below, are aS NHiOWS 
i ' | : : ‘ 7 . : " Ie , .% 
[2] In October, 1841, the Governor of Calito made 
' ' ') 1 } . ] } . 
agvrant to Jacob fr. Leese ot the piace illed Ha chic; ' 


in the neighborhood of Sonoma, containing saraaneee avues, 
and having for its western boundary the Arroyo Seco. In 
July, 1544, the Governor made a second vrant to Leese of 
three and a half leagues of the land called Huichica, and 
bounded ** on the west by Estero oe Sonoma, as far as the 
Trancas, t iking the direction of the Arre yo Seco as far asthe 
Little Hills of Hvichica.’’ 

In April, rose, Leese present d to the Board of Land Com- 
missioners a claim tor confirmation of -his title to the whole 
Huichica tract of five and a halt leagues, and his claim was con- 
firmed by the Board in April, 1853, and by the United States 
District Court in 1856. The appe hasnt me Court was 
dismissed in December, 1856. The decree of ‘ontirmation 
gave to Leese the land known by the name of * Hui hica,”’ 


containing five and one-half square leagues, and ‘eer ser it 


‘on the south by the marshy land adjoining the Bay ot San 
Francisco, and on the west by the estero of Sonoma, as far as 
the Trancas, taking the direction ¢ el rumbo direction of course) 
of the Arrovo Seco.” l'nder this decree a Deputy 
Surveyor made survey of the Huichica in December, 
1858, and his survey was approved by the U.S. Sur- 
veyor General of the State, on June 4, 1559. No notice was 


enema 
., , 
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given of the survey or of its approval, and neither the city of 
Sonoma nor any officer thereof, nor the defendant, had any 
notice of the proceeding relative to its approval. In accord- 
ance with this survey a patent tor the Huichica Rancho was is- 
sued by the United States to Leese, dated August 3, 1859. It 
was in the usual form of patents issued for confirmed Mex 
grants, and recited the second grant, the confirmation and the 
survey. The western boundary as shown on the plat in the 
patent, is the Sonoma creek, from a post marked L, at the 
Lower Landing, as far as a post marked L at the Trancas 
and thence a straight line running north 37 degrees east, 156 
chains, to a post marked L, on the Arroyo Seco, at the Hui- 
chica hills, This last line is known as the ‘* Trancas line.”’ 

In June, 1835, the Governor of California instructed Gen 
\ illeqo, Director of Coloniza ion, to est iblish the Pueblo of 
sonoma ; and in that vear Vallejo established the pueblo and 


Lin 
made a survey thereof with the following boundaries: 
[4] “On the east the Arroyo Seco, fromthe vinevard of Salva- 
dor \ Main tis tineainimel ae ie bay: thencea ~ he 


Sail marsh westerly to Sonoma creé K:; thence up that creek to the 


oe, 


7 


Agua (Caliente creek ; thence easterly to the foothills north of 
the city to the place of beginning.” This tract Gen. Vallejo 
laid out and platted into lots and blocks, and im the year 1835 
established families on the same, occupying the tract along the 
Arroyo Seco, downto the point where it entered the salt marsh. 
He also made ; 
and they were dul 

In May, 1852, the Mayor and Common Council of the City 
of Sonoma presented to the Board of Commissioners their 
claim, angl as successors of the pueblo, for all the land of the 
Pueblo of Sonoma, as established by Vallejo: and their claim 
was contirmed by the board in January, 1556. An appeal was 
taken to the District Court, and under the provisions of an act 
of Congress, passed July 1, 1864, the case was transferred to 
the Circuit Court, where the claim was confirmed on the 2d day 
of November, 1864. ‘he decree of confirmation fixed the Ar- 
rovo Seco as‘the Eastern boundary of the pueblo. 


, 


report Oo! all his proceedings Lo the (,Overnor, 


i 
ley] — 
put dpPprovega 


[In September, 1868, asurvey of the land, so confirmed, 

| 5 | was made by the Surveyor General, and in August, 1872, 

was reported tothe Land Department for approval. Lue 

notice of this survey was given and published, as required by 

the act of Congress of july 1, 1864, and the matter ot the con- 

flict between this survey and the survey of the Huichica grant 

was heard before the Commissioner of the General Land Office 
mm March, 1876. 

That officer adiudged and determined that “a direct line 
running from the point marked ‘ Trancas,’ on Sonoma creek, 
to the poiut where the Arroyo Seco enters the salt marsh, and 
thence following the direction of the Arroyo Seco to the Little 
Huichica hills, should constitute the southeasterly boundary 
of the Pueblo of Sonoma,” and directed the Surveyor General 
to amend his survey accordingly. An amended survey was 
made as required and due notice thereof given. The amended 
survey Was reported to the General Land Ottce for approval, 
and upon a hearing had betore the Commiss:oner in December, 
1575, that officer approve d the survey and tixed the Arroyo 
Seco as the boundary between the Pueblo of Sonoma and the 

Huichica grant. No appeal was taken trom this decis- 
[6| ion and the same became final. <A patent for the Pueblo 
lands was issued by the United States to the Mayor and 
Common Council of the city of Sonoma, in accordance with 
the decrees of confirmation and survey, lated March 31, 1580; 
and this patent covered 423 acres of land embraced in the 
Huichica patent, of which the fifteen acres in controversy are 
a part. 
In 1851 the defendant, Stephen Akers, entered into the pos- 


session of the land sued tor under a contract with the city of 


Oo 


Sonoma for its purchase, and he has remained tn possession, 
cultivating and improving it, ever since, In May, 1855, the 
city conveyed to him this land and enough more to make 111 
acres, it all being within the city limits as surveyed and pat- 
ented, 
In January, 1859, the grantee of Leese conveyed to Theodore 
L. Schell, the plaintiffs’ testator, 470 acres of land, parce! of 
the Huichica Grant, as surveyed and covering the 111 acres 
conveyed as aforesaid to Akers. 
In September, 1860, Schell commenced an action against 
Akers to recover from him the possession of all of the Lif 
acres, and while the action was pending the parties to 


[7] it, on the rith day of October following, entered into a 
written agreement, which was signed and acknowledged 
by them and recorded. By this agreement Akers released to 


h was described 


Scehil the east half of the r11 acre tract, whu 
by metes, bounds, and the agreement then proceeded as tol- 
lows: 

“The said Schell hereby covenants and agrees that in the 
event the city of Sonoma establishes her claim to any part or 
portion of the above released tract of land, that he will de- 
liver the possession of the same, or such portions thereof as 
may be so established, together witha yearly rent from this 
date of $5 per acre for the land so to be delivered. And the 
said Akers hereby covenants and agrees, that in the event of 
the city of Sonoma not being able to establish her claim beyond 
the present line of the Huichica patent, that he will deliver 
possession to the said Schell of all or such portion of the re- 
mainder of said above deseribed tract of land, as may be with- 
in the line of said Huichica patent, and will pay a yearly 
rent for the same, at the rate of $5 per acre to the said 

si he 1 i 
[3] The action was then dismissed and a fence was built 
by the parties, extending northerly across the land and 
dividing it into two fields of nearly equal size Akers sur- 
rendered to Schell all that portion lying east of the fence and 
retained possession of all that portion lying west of it. 

The land in controversy here is a part of the land which 
Akers so retained in his possession. 

Upon the findings the court rendered judgment in favor of 
the defendants. ‘The plaintiffs appealed and the case is 
brought here on the judgement roll. : 

There are two suthcient answers to the claims made by the 
appellants. 

Be It Was Expr ssly pro\ ided by the Act of ( ONnYgTeSS, passed 
March 3, IS§i, entitied, ** An Act to ascertain and settle the 


private land claims in the State of California,” that the final 
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decrees of the Board of Commissioners, or of the District or 
Supreme Court, or any patent to be issued under the act, 
should be conclusive only between the United States and the 
claimants, and should not affect interests of third persons 
( Rodrigues vs. The United States, 1 Wall, 588.) 
[9] It has been held by this court that the “ third persons ’ 
against whose interests the action of the Government and 
patent are not conclusive, are those whose title accrued before 
the duty of the Government, and its rights under the treaty 
attached. ( Zeschmacher vs. Thompson, 18 Cal. 27.) 

Where two patents cover the premises in controversy, ‘‘ the 
main question in the case, as in all cases where patents founded 
upon previously existing concessions overlap, is which of the 
two original concessions carried the better right to the prem- 
ises."’ This was said in //enshaw vs. Bissell, 18 Wall., 355), 
and in that case, there being two patents covering the same 
land, it was held that in determining such a controversy a 
grant Of land identified by specitic boundaries, or having such 


descriptive features as to render its identification a matter of 


absolute certainty, gives a better right to the premises than a 
floating grant, although such floating grant be first surveyed 
and patented. 

Here it appears that the Pueblo of Sonoma was established 


by the direction and with the approval of the Governor of 


California in 1835. Its boundaries were surveyed and 
[10] fixed, The tract was laid out in lots and blocks and 

families were established upon those lots and blocks 
along the Arroyo Seco, which was its eastern line down to the 
salt marsh. 

‘‘ By the laws of Mexico, in force at the date of the acquisi- 
tion of the country, pueblos or towns were entitled, for their 
benefit and the benefit of their inhabitants, to the use of lands 
constituting the site of such pueblos and towns, and of adjoin- 
ing lands within certain prescribed limits. This right appears 
to have been common to the cities and towns of Spain from an 
early period of her history, and was recognized in the laws and 
ordinances for the settlement and government of her colonies 
on this continent. Those laws and ordinances provided for 
the assignment to the pueblos or towns, when once established 
and officially recognized, for their use and the use of their in- 
habitants, of four square leagues of land.” ( Zownsend vs, 
Greeley, 5 Wall., 336.) And when pueblos were established 
they became invested, even without any formal assignment, 

with a certain title to the pueblo lands. This title was 
[11] recognized by the act of March 3, 1851, as in the nature 
of a grant, and it has ever since been upheld and pro- 
tected by the decisions of this court as of the Supreme Court 
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of the United States. ( Ffart vs. Burnett, 15 Cal., 530; Grisaps 
vs. McDowell, 6 Wall., 363.) 

In the first grant to Leese the Arroyo Seco ts expressly 
named as its western boundary. In the second grant, and in 
the decree of confirmation, the western boundary 1s the Estero 
de Sonoma as far as the Trancas, thence taking the direction 
of the Arroyo Secon. 

It has been held, when a land claim had been confirmed by 
a decree of the District Court, under the Act of March 3, 1851, 
and the decree fixed the boundaries of the claim, and remained 
unreversed, that the survey must conform to the decree in all 
respects. = { The Fossat Case, 2 Wall., 649.) 

What was meant by the words *‘ taking the direction of the 
Arroyo Seco?” It seems to us, as it did to the Commissioner 
of the General Land Office, when the matter of the conflict 
was before him, that the line was to run from the Trancas to 

the nearest point on the Arroyo Seco and thence up 
[12] that creek or guich. If this be so, then it is clear that 

the line, as run by the surveyor, did not conform to the 
decree, but took in lands not covered by it. 

It must follow that to the lands so taken in, the original con- 
cession to the Pueblo and the patent issued upon the confirm- 
ation thereof carried the better right. 

When Schell and Akers executed their written agreement 
in October, 1860, the Huichica patent had been issned to 
Leese, and S¢ hell had his deed. The Sonoma claim had been 
contirmed by the Commissioners and took tn the land lving be- 
tween the Trancas line and the Arroyo Seco, The city was 
asserting a right to that land, and the case was pending before 


| 
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kers had a deed to rit acres of the land and was in pos- 
session of it. Under these circumstances the parties com- 
Nronused the action, which had been commenced, by dividing 
the 111 acres about equally between them. Akers released 
and surrendered to Schell the eastern half and retained the 
western half. - In consideration of this Schell agreed, * in the 
event the city of Sonoma establishes her claim to any 
[13] part or portion” of the land released, to deliver back to 
\kers such part or portion, and to pay a yearly rent of 
$5 per acre for the same while he might hold it. And Akers 
agreed, in the event the city should not be able to establish 
her claim beyond the line of the Huichica patent, to deliver to 
Schell so much of the land as he retained within that line, and 
to pay to him a like rent of $5 per acre 
lt isclear from this we think that the only establishment of 


the Sonoma claim, which the parties contemplated, was such ° 


as would result from the action of the courts upon it, and the 
issuing of a patent by the Government in pursuance of their 
decrees. The parties evidently thought that if the city should 
finally succeed in establishing its claim and receiving a patent 
for any of the land within the lines of the Huichica patent it 
would have the better title to the land. 

They could, therefore, avoid litigation and expense and 
safely await the issue of the city’s contest. As we have seen 
they rightly interpreted the law, and so long as Schell lived 
he acquiesced in the arrangement. After his death his execu- 

tors thought it their duty to raise the question again, 
114] and this action was commenced. 

In our opinion the agreement was intended to be, 
and was, binding upon the parties and decisive of their rights 
when it was executed, and it remains so still. 

The judgment should be affirmed. 

BELCHER, C. C. 

We concur. 

SEARLS, C,, 
Foorer, C 


By the Court, 
For the reasons given in the foregoing opinion the judgment 
is athrmed. 


SUPREME COURT OF THE UNITED STATES. 


I, James H. McKenney, Clerk of the Supreme Court of the 
United States, do hereby certify that the foregoing manuscript 
pages, numbered from one to fourteen, inclusive, contain a true 
extract from the transcript of the record in the case of Ilenry 
M. Hale et al. Executors, Xc., 7s. Stephen Akers et al., 
No. 552, October ‘Term, 1858, as the same remains upon the 
files of said Supreme Court 

In testimony whereof I hereunto subscribe my name and af- 
fix the seal of said Supreme Court, at the city of Washington, 
this 30th day of January, A. D. 1889. 

JAMES H. McKENNEY, 

(SEAL. | Clerk of the Supreme Court of the United States. 
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Wm. D. Bliss, Esq., who represented the plain- 
tiffs below, and whose name appears as sole counsel 
in this Court, died in California, Ist November, 1886. 

Rule Six is silent as to procedure where there is 
no counsel for plaintiffs in error on whom notice of 
motion to dismiss can be served. We have tried to 
notify the parties themselves. Mr. Hale, we learn, 
resigned as executor 8th July, 1886. We have filed 
a certified copy of the order of court accepting the 
resignation and discharging him ; but we have not 
thought it necessary to print it—the fact being sub- 
stantially set forth in affidavit printed below. 

We have used diligence in ascertaining the ad- 
dress of Mrs. Schell. ‘The copy of motion and brief 
was personally served on her attorney (a lawyer) at 
San Francisco, February 12th, in ample season for 
him to give her more than thirty days’ notice. She 
has had, besides, a copy of the papers for three weeks 
at Paris; at least, it was mailed to her. 

We have in good faith complied with the spirit of 
the rule as to notice; and we ask the Court to con- 


sider our motion at this term. 


* 
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NOTICE, 


To Henry M. HALE and GKEorGIANA L. SCHELL. 
Have cHulors of Theodore Re. Nehell. 


Please take notice that on the Ist day of April, 
A. D. 1889, the motion, of which the foregoing is a 
copy, will be submitted to the Supreme Court of the 
United States for the decision of the Court thereon. 
Annexed hereto is a copy of my brief or argument 
in support of said motion. 

(Signed FRANK W. HACKETT, 
Allorney Jor Appt llee. 


AFFIDAVITS. 


Montgomery P. AKers, being first duly sworn; de- 
poses and says that he isa male citizen of the United 
States, of the age of twenty-one years and upwards, 
and not interested in or a party to the action re- 
ferred to in the within brief. That he personally 
served the within brief and notice upon Frank T. 
Hoburg, attorney of Mrs. Schell, executor of the 
estate of T. L. Schell, deceased, personally al the City 
of San Francisco, State of California, on the 12th day 
of February, A. D. 1889, by giving to him and by 
leaving with him a true and correct copy of the an- 
nexed brief and notice. 

Montoomery P. AKERs. 

Subseribed and sworn to before me this 13th day 
of February, A. D. L8sy. 

I. BREITERBACH, 
Notary Public. |i. s.} 


Montgomery P. AKers, on oath deposes and says 
that he is forty-nine years of age and a citizen of 
the State of California. That the circumstances 
under which he served notice of motion to dismiss 
and a copy of brief in //a/e vs. Akers, Supreme Court 
of the United States, are as follows: At the request 
of S. Akers, defendant, he made diligent enquiry 


for the whereabouts of said Hale and of Mrs. Schell, 
the representatives of the estate of Theodore Schell ; 
that he found from the records of the Superior Court 
in and for the city and county of San Francisco, 
State of California, that the said Hale is no longer 
the Executor of the estate of said Schell, having 
been discharged by the said Superior Court on the 
Sth dav of July, A. D. 1886, and that Mrs. Schell 
had gone to France. Heobtained heraddress. Affi- 
ant also learned from the records of the said Supe- 
rior Court that Mrs. Schell is now the only Execa- 
trix of Theodore Schell; that no one is associated 
with her as Executor or Exeentrix in the manage 
ment of said estate. Affiant found ont that Mrs. 
Schell had constituted Frank T. Hoburg, Esq., a 
lawyer of San Francisco, her attorney and agent to 
manage her affairs. Mrs. Hoburg told me this facet, 
and your affiant believes it to be true. Affiant fur- 
ther believes that Hoburg is the attorney and agent 
for said Mrs. Schell from the fact that said Hoburg 
is in possession of all her books and papers, and all 
the books and papers belonging to the estate of The- 
odore Schell. Mr. Hoburg told me this faet, and 
vour afliant believes it to be true. Mr. Hoburg told 
him, however, that he had no authority to act as 
counsel in this case or aceept notice. Your affiant 
has reason to believe, and did then and there believe, 
that notice given said Hoeburg would reach Mrs. 
Schell, and that the only certain way to get to her 
attention the fact of the proposed motion to dismiss 
was to serve notice on Mr. Hoburg, and to havea 
copy of the motion and brief mailed to Mrs. Schell, 
in Paris, which address your affiant obtained from 
Mr. Hoburg. Your affiant has no interest in this 
litigation. 
MonTGOMERY P. AKERS. 


Subscribed and sworn to before me this 21st day 
of March, A. D. 1889. 
toBERT A. Poppe, 
Nolary Public. i a7 


Pa aha named 2 


|, George D. Brookes, of Washington, D. C., on 
oath depose and say Lamof lawfulage. Lam a clerk 
in the office of Frank W. Hackett, counsel for the 
defendant inerror. On Wednesday the 27th day of 
February, 1889, I deposited in the Post Office at 
Washington, D. C., a letter, postage prepaid, ad- 
dressed to ‘*Mrs. Georgianna L. Schell, executrix of 
Theodore L. Schell, No. 3 Place Francois Xavier, 
Paris, France.’’ Said letter contained a notice, of 
which the above is a true copy, and a printed copy 
of the brief on the motion todismiss. IJ am informed 
that the same probably left New York the following 
saturday by Le Lretagne, of the French line, so as 
to reach Paris three weeks before lst April, 1889, 
in due course of mail. 

GEORGE D. BRooKkeEs. 


Sworn to and subscribed before me this 29th day 
of March, 1889. 
Sam’Li. C. MILLS, 
Notary Public. [. s.| 
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Supreme Court of the United States: 


OCTOBER TERM, 1889. 


ence ees rs 


HENRY M. HALE, ef al., Kaxecutors, ) 
Pls. in Error, | 
. No. 270. 
STEPHEN AKERS, eé/ a/., 
Defts. in Error. 


DEFENDANTS BRIEF. 


This is a writ of error to the Supreme Court of 
California, in an action of ejectment. Suit was 
brought in the district court of Sonoma county, 
California, by the executors of the will of Theodore 
L. Schell, of San Francisco, who died in that city 15 
December, 1877. Upon a trial, 26 August, 1880, be- 
fore the court without a jury, judgment was had 
for the defendant. This judgment the Supreme Court 
of the State affirmed 26 March, 1886. The district 
court filed certain findings of facts, which are printed 
in the record, (pp. 6-13) and upon which the follow- 
brief statement is founded : 


STATEMENT OF Facts. 


The land in controversy is about fifteen acres in 
extent, and a part of a large tract of 423 acres, in 
Sonoma county. The plaintiffs in error have filed 
no map or plan in the record; and it may not be 


easy to understand how the boundaries of the tract 


lie, should they become material to the disposition \ 
of the case. Wemay say, however, in a rough way, 
thaf the tract is of a triangular shape, the side to 
ward the east being the Arroyo Seeo. The southern ! 
line of the triangle is from the point where the ' 
Arroyo Seco enters the salt marsh, and runs south- 
westerly to Sonoma creek, at a point called the 
‘Traneas.”” The upperor northern linets froma point 
up the Arrovo Seco, at the Hnichica Hills, and runs ‘ 
southwesterly to the Sonoma creek at ‘* Traneas.”’ 
The dispute is as to the true location of this Traneas ‘ 
line If the upper line is the correct one the 423 
acre tract is embraced in the Huichica patent ; if ‘ 
the lower, it belongs to the pueblo lands of Sonoma. 
The history of these patents is briefly, as follows : . 
On the 24th June, 1835, the Mexican governor of ‘ 


California instrueted Gen. Vallejo to establish the 
pueblo of Sonoma. Gen. Vallejo established. the 
pheblo that vear, and surveyed its boundaries. He 
laid out the tract into lots and blocks, under the 
direction of the governor, and established families 
thereon, who occupied the tract along the Arroyo 


Seco down to the point where it entered the salt 
marsh. This aetion he duly reported to the Mexican 
governor, Who approved it. (Ree. 9. 

The boundaries of the pueblo tract were, ‘*on the 
east the Arroyo Seco, fromthe vineyard of Salvador 
Vallejo to the salt marsh on the bay; thence along 
the salt marsh westerly to Sonoma creek ; thence 
up said creek to the Agua Caliente creek ; thence 
easterly by the hills north of the city to place of- 
beginning.”* (Ree. 9, 14th Finding of Fact. ) 
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On the 28th October, 1841, another Mexican gover- 
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nor made a grant to one Jacob P. Leese, of the ranch 
called ** Huichica,”’ embracing all the land between 
the Arroyo Seco, the Arroyo de los Carneros and the 
swamp land, containing two square leagues. This 
tract lay to the east of the pueblo grant, the Arroyo 


& 


Seco being its western boundary. (Ree. 6.) 

This grant was unsatisfactory to Leese as contain- 
ing only two leagues, whereas he wanted four leagues; 
and he claimed that the diseno, or map, was defec- 
tive. On 15 June, 1844, Leese presented another 
petition, and on 6th July following, the Mexiean 
governor Micheltoreno made him a second grant of 
three anda half leagues. It was bounded -on the 
north Py the crossing of the upper road to Napa, on 
the east by the Arroyo de los Carneros, on the south 
by the swamp lands on the bay, on the west by 
Estero de Sonoma as far as the Traneas, taking the 
direction of the Arrovo Secoas faras the Little Hills 
of Huichica. This grant was made subject to ap- 
proval by the departmental assembly. The assembly 
approved the first grant, September, 1845, (more than 
a year after the second grant was made); but the 
second grant was never placed before them for ap- 


proval. (Ree. 7.) 

Leese presented a claim for the whole tract of five 
anda half leagues to the board of land commis- 
sioners, under the Act of 1851, who confirmed his 
title April 18, 1853. The district court confirmed it, 
April 22, 1856. The decree of contirmation named 
the boundaries: ** On the north by the upper road 
which goes to Napa, on the east by the Arroyo de 
los Carneros, on the south by the marsh land, ad- 
joining the bay of San Francisco, and on the west by 
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the Estero of Sonoma as far as the Traneas, taking 
the direction of the Arroyo Seco.” (Ree. 8.) 

Under this decree a survey was approved by the U. 
S. surveyor general for California June 4, 1859. No 
notice of the survey, and its approval, was given ; 
and no officer of Sonoma had notice of the proceed- 
ings relative to the approval. ( Ree. 8.) 

A patent for the Huichica ranch, of 18,704 acres, 
was issued by the United States to Leese August 3d, 
1859, in the usual form of patents issued on con- 
firmed Mexican grants, reciting the second grant, 
confirmation of the courts and survey. 

The westerly boundary, as shown on the plat in 
the patent, is Sonoma creek ( Estero of Sonoma ). At 
the Trancas a straight line runs north, 37 degrees 
ast, 156 chains to the Arroyo Seco at the Huichica 
Hills. This is the upper, or northern, location of 
the Trancas line, and forms what the plaintiffs con- 
tend is the northern boundary of the pueblo of Son- 
oma. ( Rec. 8.) 

By mesne conveyance from Leese—Schell, before 
the patent issued, became the owner of the piece of 
land that forms the subject of this suit. 


On the other hand, the authorities of the city of | 


Sonoma, on 21 May, 1852, presented their claims, as 
successors Of the pueblo, to the land commissioners, 
who confirmed it January 22, 1856. An appeal was 
taken to the United States district court, but trans 
ferred to the cireuit court, which latter court, No- 
vember 2, 1864, confirmed the city’s title. The de- 
cree fixed the Arroyo Seco, from the vineyard to the 
salt marsh, as the southeast boundary of the pueblo. 


The surveyor general surveyed the land in 1868, 


and on 14th August, 1872, reported the survey to 
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the land. department of the U. 8. for approval. 
Due notice was given, according to Act of 1 July, 
1864, (18 Stat. 332,) and after a hearing the com- 
missioner of the general land office, 8 March, 1876, 
decided upon the location of the Traneas line, on a 
conflict arising before him, on the approval of the 
survey. The commissioner adjudged that the bound- 
ary should be as follows: ** A direct line running 
from the point marked Trancas, on Sonoma creek, 
to the point where the Arroyo Seco enters the salt 
marsh (station No. 483 in the amended survey of 
rancho Huichica )and thence following the direction 
of the Arroyo Seco to the Little Huichica Hills.’ 
The commissioner decided that this line should 
constitute the southeasterly boundary of the pueblo 
of Sonoma. ( Rec. 10.) 

Upon this the surveyor general made an amended 
survey, after due notice; and the whole subject be- 
ing returned to the commissioner, a hearing was 
had, after due published notice, on the resurvey and 
the objections thereto. The commissioner approved 
the resurvey and the former decision. No appeal 
was taken, and the decision became final. 

A patent was issued by the United States to the 
authorities of Sonoma 3ist March, 1880, for the said 
pueblo land, containing 6063.95 aeres. The patent 
covered the triangular plece of 423 acres, above -men- 
tioned. 

The defendant, Stephen Akers, entered into pos- 
session of the land in suit in 1856, under a contract 
with the city of Sonoma; and he has remained in 
possession, cultivating and improving it, ever since. 
In May, 1858, the city of Sonoma conveved this land 
to him, with enough more to make 111 acres, it all 
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being within the city limits, as surveyed and pat 
ented. ( Ree. 11.) 

On 12th September, 1860, Schell began a suit in 
the district court of Sonoma county against Akers, 
to recover possession of the 111 acres. He claimed 
title under the Huichiea patent; while Akers, by his 
answer, claimed title and possession under his deed 
from the city of Sonoma. This suit raised the ques- 
tion Whether the premises in controversy were with- 
in the boundary of the Huichica patent, and belonged 
to Schell (the grantee of Leese) ; as within the pueblo 
confirmed to the city of Sonoma. 

At this juncture, while Sonoma was asserting her 
right in the courts, Akers and Schell entered into a 
written agreement Ll October, 1860, (Ree., 4, 5). 
They divided the 111 acres equally. Akers released 
to Schell the eastern half, and kept to himself the 
western half. In consideration of this Schell coven- 
ants and agrees that inthe event the city of Sonoma 
establishes her claim to any part or portion of the 
above released tract of land, he will deliver the pos- 
session of the same, or such portions thereof as may 
be so established, together with a vearly rent from 
this date of 85 per acre for the land so to be delivered. 
And the said Akers hereby covenants and agrees, 
‘that in the event of the city of Sonoma not being 
able to establish her claim beyond the present line 
of the Huichiea patent, that he will deliver posses- 
sion to the said Schell of all or such portion of the 
remainder of said above described tract of land, as 
may be within the line of said Huichica patent, and 
will pay a yearly rent for the same, at the rate of 35 
per acre to the said Schell.”’ 
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This instrument, duly acknowledged, was on 12 


October, 1860, recorded in the county records (Ree. 
5). Thatsame day Schell dismissed his action. The 
parties built a fence to mark the division of the 111 
acre tract into two fields, nearly equal. 

Thesuperior court decided that ‘*this contract of 11 
October, 1860, was conclusive of the controversy. The 
Huichica patent had issued when that agreement 
was made and covered the land in dispute. Plaintiffs’ 
testator had then all the title which he ever could 


‘acquire. The parties must have referred to the final 
| | 


location of the patent of the pueblo of Sonoma, when 
they in their agreement used the phrase ‘in the event 
the citv of Sonoma establishes her claim to any por- 
tion’ of said land. That patent has been finally 
located and embraces the land which is the subject 
of this suit. It follows that the defendant shon!d 
prevail.” (Ree. 5,6.) Judgment for defendants for 
costs. (Rec. 13). 

Upon appeal, the supreme court of California af- 
firmed the judgment of the superior court. (Ree. 15.) 


Points oF LAW. 
This Court has no jurisdiction. 


The opinion of the supreme court of California 
has been printed in the record (pp. 15-20). This 
court will look at it to see upon what grounds the 
decision was made. WeMVanus vs. UO Sullivan, 91 U. 
S. 578. The court willalso,if it is needful, make an 
analysis of the case to discover whether an alleged 
federal question, that the state court has passed npon, 
was necessary to the judgment. De Saussure vs. 


Gaillard, 127 U.S. 232. 


Both the superior court of Sonoma county and 
the supreme court of the state of California, have 
decided that the agreement of October i 1. IS60. bound 
Schell to abide by the result of.the proceedings that 
the city of Sonoma was then taking In the courts to 
establish her right tothe land in question. The con- 
strietion of this agreement involved no federal ques 
tion. It was purely a question of general law, and 
the decision of the state court thereon is conclusive, 

This questionin itsterms controls the whole subject. 
This court will not enquire whether the state court 
is right or wrong in deciding that the agreement had 
taken away the plaintiffs’ right to maintain the ac- 
tion. It is enough that the state conrt has said 


that such is its legal effect. 
The plaintif?s fourth assignment of error is : 


‘Said court erred in adjudging that plaintiffs’ 
testator, Schell, and the defendant Akers, in execut- 
ing theirwritten agreement, dated October 11th, 1860, 
contemplated or intended that in case any patent 
should be thereafter. issued to the city of Sonoma 
conveying any portion of the land to which Schell 
then had title under the Huichiea patent aforesaid, 
dated August 3, 1859, suchsubsequently issued patent 
would or could divest said Schell of his title to said 
land under said Huichica patent, or could establish 
that the superior title to suid land was vested in the 


city of Sonuma.’’ (Ree. 21.) 


This is clearly an admission bythe plaintiffs in 
error that thesupreme court of California has decided 
that title had been divested by virtue of a written 
agreement, the construction of which involved no 
federal question whatever, a ground of decision so 
broad as to dispose of the whole case. This court 
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las said that if a federal question has ‘* been error- 
eously decided against plaintiff in error, then this 
court must further enquire whether there is any other 
matter or issue adjudged by the state court, which 
is sufficiently broad to maintain the judgment of 
that court, notwithstanding the error in deciding the 
issue raised by the federal question. If thisis found 
to be the case, the judgment must be affirmed with- 
out enquiring, into the soundness of the decision 
on such other matter or issue.”’ Per Mr. Justice 
MILLER. Murdock vs. Me mphis, () Wall... O36. 
Jenkins vs. Loewenthal, 110 U.S. 222. is in point. 
Suit by assignee of bankrupt to recover lands con- 
veyed by the bankrupt,the ground of suit being that 
the conveyances though absolute on their face, were 
intended as mortgages. ‘The defences were (1) that 
defendants were innocent purchasers for valuable con- 
sideration without notice; and (2) bar of limitation 
under bankrupt law, the latter being a federal ques- 
tion. The court below sustained both defences. As 
the finding by the court below that defendants were 
innocent purchasers for value, says Warr, C.J., **is 
broad enough to maintain the decree, even though 
the federal question involved in the other defence was 
decided wrong, we affirm the decree, without con- 
sidering that question, or expressing any opinion on 
it. Murdock vs. Memphis sustains this practice.”’ 


Savs Mr. Justice MatrrurEws, in De Saussure vs, 
Gaillard, 127 U. 8. 232: 


‘Tt has been repeatedly decided under $ 709 of the 
revised statutes, that to give this court jurisdiction 
of il writ of error to a state court. it must appear 
affirmatively, not only that a federal question was 
presented for decision to the highest court of the 
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state having jurisdiction, but that its decision was 
necessary to the determination of the cause, and that 
it was actually decided, or that the judgment as 
rendered could not have been given without deciding 
igh Brown vs. Afwell, 92 U.S. 827: Citizens Bank 
vs. Board of Liquidation, 98 U.S. 140; Choutleau vs. 
Gilson. 111 U.S. 2900. : Adama ¢ ‘OuUnty Vs, Burlington 
& Missouri feailroad, 112 U. 8. [23 : Detroit ( “ly 
Railway vs. Gathard, 114 U. S. 1383: New Orleans 
Wale; Works - a, LOWISANASUGAT Lee ning CD. 
igo U.S. 16,”’ . 

[It cannot be disputed that the supreme cout of 
California has put its decision at least as am on 
the ground that the agreement of October 11, 1860, 
prevented plaintiffs from recovering, as onthe ground 
that the Sonoma patent was rightly located. The 
court saysthere are ‘*two sufficient answers’’ to the 
claims made by the appellants. One of these is the 
legal effect of the agreement. Hence obviously it 
Was not necessary to the judgment that the language 
a taking the direction of the Arroyo seco,” should 
be construed as it was; or, indeed, construed at all. 

In this aspect of the case, it does not help the 
plaintiffs, even if the supreme court of California 
were palpably wrong in its coneclasions as to the 
meaning of the Huichica grant. 

[In view, of the fact, therefore, that tha state court 
disposed of this suit below upon a ground that con- 
trolled-the entire subject, and did not involve a fed- 
eral question, we have not thought it necessary to 
follow the brief of the plaintiffs in discussing the fed- 
eral question itself. We will content ourselves with 
a few observations. Supposing, for the sake of argu- 
ment, that the court should take jurisdiction, +we 
respectfully submit there is no error. 
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The plaintiffs seem to think that the Mexican gov- 
ernment, after granting pueblo lands to Sonoma and 
approving their location in L835, deliberately granted 
423 acres of that tract, in 1844, to Leese. Upon this 
assumption, they contend that the governor was pro- 
perly exercising aright in thus curtailing the extent 
of the pueblo grants. 

We deny that the Mexican government intended 
to encroach on fhe pneblo lands; on the contrary, our 
view of the case is that it studiously avoided so do- 
ing. The location of the Tranecas line approved by the 
commissioner of the land office, upon full hearing, 
and afterwards by the California court, sustains this 
view. 

It is to be remembered that the grant to Leese must 
have been a gratuity. Says Mr. Justice MILLER, 
speaking of the magnificent style in which the Mex1- 
can government granted landsin California: ‘*When 
an application was made tothe government fora grant, 
which was always a gratuity, the only question was 
whether the locality asked for was vacant, and was 
publie property.’ Rodrigues Vs. liniled Nihitle &, l 
Wall. 537. There can be no presumption that the 
Mexican government would in this grant to Leese 
(already much larger than the pueblo grant) ent off 
four hundred or more acres from the pueblo, and give 
them to Leese. Certainly there ought to be positive 
proof offered before such intent could be treated as 
established, 

The authorities cited by the plaintiffs go no further 
than to support the doctrine that the Mexican gov- 
ernment after granting pueblo lands continued in 
some instances to exercise the right of granting house 
or garden lots to private individuals within the limits 
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of a pueblo grant. This we readily admit. Indeed 
the policy of Mexico with regard to pueblos effect- 
ually disposes of all such theories as the plaintiffs 
are forced to construct in order to support their 
claim that the governor in 1844 intended the Trancas 
line to cut off a part of the pueblo tract, for the pur 


pose of handing it over as a present to Leese. 
In the well known case of flaurt vs. Bennetf, 1d 
Cal. 549, cited by plaintiffs, the court says: 


‘If governors of California have granted lands 
within the general limits of pueblos, it will be pre 
sumed, unless the contrary be Known, that such 
grants were made in accordance with the objects and 
uses for which such lands had been assigned and ded 
icated b\ the laws to the pueblos.’ 

eae ‘So far as we have examined the grants 
made by the different governors within pueblo limits 
they seem to have been in conformity with such gen 
eral object of building up a town by encouraging 
settlement and cultivation, and with the uses to which 
such lands had been dedicated. If the tract granted 
was ofa larger size than that usually given fora buaild- 
ing lot or for cardening purposes, the covernor first 
consulted the ayuntamiento or aleade, to asce.tain 
whether there was any objection to the grant, or sent 
the grant tothem for action prior tu its being delivered 
to the grantee. Moreover the tracts so granted were 
usually at a considerable distance from the principal 
settlement or upon the very outskirts of the pueblo 
lands, and a special clause was generally introduced, 
making the lands so granted subject to the regulations 
and tax or canon of the respective pueblo.” 

The whole seope of the federal question is, what 
did the words “‘taking the direction of the Arroyo 
Seco,” mean ? 

If this language Is ambiguous, then to that extent 


the western boundary of the second Huichieca grant 
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is to be treated as uncertain, or ‘‘floating.’’ The 
pueblo grant, on the contrary, is within natural and 
well-defined boundaries. Here then we may confi 
dently appeal to the underlying principle of //en- 
shaw vs. Bissell, 18 Wall. 255, as reeognized in Mil- 
ley vs. Dale, 92 U. 8.473. A grant of land identified 
by specified boundaries, or having such descriptive 
features as to render its identification a matter of 
absolute certainty, gives a better right to the pre- 
mises than a floating grant, although such floating 
grant be first surveyed and patented. 

Moreover, where a survey anda patent thereon are 
founded upon a superior Mexican grant, the rights 
of a party thereunder are not concluded by a prior 
survey to other claimants. Adam vs. Norris, 103 U. 
Ss. 591. In this ease the plaintiffs in ejectment 
claimed that an approved survey under the act of 
June 14, 1860, (12 Stat. 33) was, according to the 
fifth section of that act, of the same effect and va- 
lidity as a patent: that their survey was approved 
in L861, while that of the defendant was not approved 
till 1867, although the defendant's patent was issued 
in 1870, and plaintiffs in 1873. The court, upon the 
ground that a patent to parties claiming under Mexi- 
can grants is in the nature only of a quit-claim by 
the United States, decided that the priority of the 
grant from the Mexican government governs. 

The pueblo grant in 1835 controls the location of 
the Trancas line, unless the later grant of 1844 is in 
such terms as to preclude the possibility of the line 
being run so as to conform tu both grants. 

3ut a complete answer to the plaintiffs’ claim 1s 
that the location of the Trancas line was the subject 
of two hearings before the general land office, where 
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a conflict arising, due notice was given, argument 
of counsel heard, and the boundary was established 
So satisfactory did this appear that no appeal was 
taken to the Secretary of the Interior. (Ree. 10. 
Indeed, the brief of the plaintiffs’ fails to adduce 
any ground of error in the decision that ‘* taking 
the direction of the Arroyo Seco,’’ meant that the 
line was to run from the Trancas to the nearest 
point on the Arroyo Seco, and thence up that creek. 


It can mean nothing else. 


We respectfully submit that there is no jurisdic 
tion; and that even if there be jurisdiction, it is clear 
that there was no error in the rendition of the judg- 
ment by thestatecourt. We ask that the judgment 
be affirmed, with costs.’ 

FICANK W. HACKETT, 
kor Defts. in Error. 
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THE RIO GRANDE RAILROAD CO. Vs. P. S WILTZ, JR., &€. 1 


a UNITED STATES OF AMERICA: 
Cireuit Court of the United States, Eastern District of Louisiana. 


Rio GRANDE RAILROAD COMPANY, Appellants, ) 
vs. > No. 110153. 
A. J. GomiLa et als., Appellees. 


George L. Bright, Esq., appearing for appellants; Rouse & Grant 
and Jonas & Nixon, Esqs., appearing for appellees. 


Transcript of Appeal. 


Appeal returnable to the Supreme Court of the United States, at 
the city of Washington, D. C., on the second Monday of October, A. 
D. 1886. 


l Transcript. Filed May t, 1885. 
STATE OF LOUISIANA: 
Civil District Court for the Parish of Orleans. 


THe Rio GRANDE RAILROAD Co. ) No. 14029 
vs. ee eee 
, a 3 | eee 
A. J. Gomina and Tue Recorper or MorteGaces. ) 


Petition. Filed April 9th, 1885. 


The petition of the Rio Grande Railroad Company, a corporation 
established and created under the laws of the State of Texas and 
whose domicil is in Brownville, Texas, shows— 

Ist. That on the 5th January, 1885, judgment was rendered by 
the United States court for the 5th circuit and eastern district of 
Louisiana in favor of your petitioner and against Gomila and Co. 
and Anthony J. Gomila and Larned Torrey im solido for $26,731.97, 
twenty-six thousand and seven hundred and thirty-one dollars and 
97 cents, with interest, at 5 per cent. per annum, from Ist January, 
1884, until paid, for a debt due your petitioner before the Sth Feb’y 
1SS4. 

2nd. That on 17th January, 1885, vour petitioner recorded said 
judgement in the mortgage office for the parish of Orleans, in Book 
275, fo. 172, and the same became a judicial mortgage on all the 
immovable property of Gomila & Co., Anthony J.Gomila & Larned 
Torrey, in the parish of Orleans. 
ord. That at the time said judgement was recorded as aforesaid 

and now Anthony J. Gomila was the owner of a certain por- 

2 tion of ground situated in the sixth dist. of this city, in the 

square bounded by Nayades or St. Charles street, Edmond or 

Calhoun, and St. Patrick streets and Henry Clay avenue, designated 

by the letter “A” on a sketch made by J. A, D’Hemecourt, deputy 
1—388 


2 THE RIO GRANDE RAILROAD CO. VS. P. S. WILTZ, JR., &C. 
city surveyor, on 9th July, 187 

sale by D>. A. Burthe to Mrs. Robert O. Butler, passed in the othee 
Ol Jauines lahey, ra notary public, in this city, On 726th October , 1872, 
according to which sketeh said portion of ground measured nn 
American me “gph 169 ft. front on Navades street, 366 feet 5 inches 
t lines in depth and front on Henry Clay avenue, 325 feet 9 inches 


| line } lf) dept h Ol) the line which divides it from the portion of 


ground designated by the letter “B” on said sketch, and said_por- 
tion “A” forms the corner of St. Charles street and Henry Clay 
AVeMUC, and Sal " above : deserib “«d property, ” A o — Lb, é forms the 
whole of the certain sq! uare ol ground which Is design ited by the 
number 90 on a pl an drawn by Nemizzer, surveyor, the %4th Jan., 
1854, deposited for reference in the office of Achille Chiappella, late 
a notary public, in this city, and the portion marked “A” forms 
the half towards Henry Clay avenue of the above square No. 90, 
Li wreth er with the bull din: rs ait Improve ments the reon, acquire “« by 
Anthony J. Gomila from the Hibernian Insurance Company on 
Feb’y Sth, TSS4. 
lih. That there is inseribed on the books of the recorder of mort- 
gages for the parish of Orleans against the name of Anthony Pi 
Gomila and against said property an Inscription ofa mortgage made 
by said Anthony J.Gomila in favor of the commercial firm of Gomila 
and Co. by act before Samuel Flower, a notary public, dated Sth Feb’y, 
ISS4, to secure the sum of $18,000. Your petitioner shows 
that D\ sald act the said . J. Gomila acknowledged to owe 
to the firm of Gomila & Co. the said sum of $18,000, loaned 
and advanced to him on the 8th Feb’y, 1884, and for said $18,000 
made his four promissory notes made by him and to the order of 
and endorsed oy himself, three for $5,000 each and one for $5,000, 
the three notes for $5000 each payable lL, Z.a 0 years after date, 
respectively, and the $3,000 note payable three years after date. 
oth. Your pe tite mer hows that t bv virtue of an alias writ of eXe- 
cution, issued in its favor on its aforesaid judgment, it caused the 
marshal of the United States forthe eireuit court of the United — 
for the Sth cireuit of the United States for the 5th cireuit and easter 
dist. of Louisiana to seize the aforesaid deseribed property of per eae 
J. Gomila ; wre the seizure and sale of said property are obstructed 
an pore vente lb ay the aforesaid Inise ript ion ol mortg we Now, Your 
etitioner alle (TES that said mortyvage 1s fiet tious and Isa fr: aud Com: 
mitted by said A. J. Gomila to cover his sneer and to prevent 
the seizure and rege thereof: that it 1s not true, as stated in sald act 
of mortgage, th on the Sth Feb y, ISS4, the said firm of Gomila & 
Co. loaned and sr tient to A. J. Gomila the sum of $18,000 or any 
other sum of money; and your petitioner alleges that by reason 
of said fraud the aforesaid notes, amounting in all to $158,000, 
are null and VoId: that after they were made and received 
by Larned ‘Torrey, who accepted the act of mortgage, they were sur- 
rendered to A. J. Gomila, and there by were cancelled, and they have 
been ever since in his custody or under his control, or in the custody 
and eont rol of some confederate, whom, when discovered, your 
4 petitioner prays leave to make a party hereto. 


? annexed for reference to an act of 
i 
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Your petitioner shows that it fears that the said Anthony 
J. Gomila will, during the pendency of this suit, part with and dis- 
pose of said promissory notes. 

The premises considered, your petitioner prays that a preliminary 
injunction issue enjoining and prohibiting Antheny J.Gomila from 
parting with and disposing of in any way whatever the aforesaid 
four promissory notes made by him and to the order of and endorsed 
by himself, three for $5.000 each and one for $3,000 ; the three notes 
for 85,000 each payable 1,2, & 35 years after date, respectively, and 
the $3,000 note payable three years after date, all dated Feb. 8th, 
1S84; that said Anthony J. Gomila and John J. O’Brien, recorder 
of mortgages for the parish of Qrleans, be cited to answer this peti- 
tion, and for judgment in favor of petitioner and against Anthony 


J. Gomila and John J. O’Brien, recorder for the parish of Orleans, 


cancelling and annulling and erasing from the books of the mort- 
gage office the mortgage granted by Anthony James Gomila in favor 
of the commercial firm of Gomila & Co., composed of the said A. 
J. Gomila and Larned Torrey, per act before Samuel Flower, notary 
public, dated Feb’y 8th, 1884, to secure the sum of $15,000, and re- 
corded in Book 275, fo. 353, on Feb’y 18th, 1884; that the prelim- 
inary injunction be made perpetual, and that the said Anthony J. 
Gomila be ordered to surrender the aforesaid promissory note; and 
vour petitioner prays that he may have such further and other relief 
in the premises as the nature of his case shall require and as — this 
honorable court shall seem meet. 
(Signed) GEO. L. BRIGHT, 
('ounsel for Pet’r. 

D Affidavit on Petition. 

Charles Maduell, sworn, says he is the duly authorized agent of 
the petitioner, the Rio Grande Railroad Company ; that all the alle- 


gations in the foregoing petition are true to the best of his knowl- 
edge and belief. 


(Signed) . MADUELL. 
Sworn to and subscribed before me April Sth, 1885. 
(Signed) FRANK HEBERT, Not. Pub. 
Order. 


Let the injunction issue as prayed for upon the petitioner giving 
bond, according to law, in the sum of three hundred dollars. 
New Orleans, April 9th, LSS5. 
(Signed) A. L. TISS( a Judge. 


Bond of Injunction. Filed April 9th, 1885. 


Know all men by these presents that we, The Rio Grande Railroad 
Company, as principal, and Charles Maduell, as security, of the 
citv of New Orleans and State of Louisiana, are held and firmly 
bound unto Gomila & Co., A. J. Gomila and Larned Torrey, in the 


- 
a 
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sum of three hundred dollars, lawful money of the United 
6 States of America, to be paid to said parties, their heirs, ex- 

ecutors, administrators, and assigns ; for which payments, well 
and truly to be made, we bind ourselves and each of us by him- 
self, and each of our heirs, executors, administrators firmly by these 
presents. 

Sealed with our seals and dated the Sth day of April, in the year 
of our Lord LSSo. 

Whereas the said Rio Grande Railroad Company has this day 
presented al petit yn to the honorable the civil district court for the 
parish of Orleans praying for a writ of injunction : 

Now, the condition of the above obligation is that we, the above- 
bound Rio Grande Railroad Company and Charles Maduell, will 
well and truly pay to the sald Gomula WX UA., A. a. Cromila NX wi 
Torrey, the defendants in said injunction, all such damages as they 
may recover against us in ease it should be decided that the injunc- 
tion was wrongfully obtained. 


(Signed) RIO GRANDE RATLROAD CO., [seAt.] 
Per C. MADUELL. 
(Signed) C. MADUELL. | SEAL. | 


Writ of Injunction. 
STATE OF LOUISIANA: 


Civil District Court for the Parish of Orleans 


THe Rio GRANDE RAILRoApD Co, 
VS | 
‘ - ° : No. ] LOv9. 
A. J. Gominta and Jno. J. O’Brien, Recorder of Mort- 
Luaiges. 


The State of Louisiana to Anthony J. Gomila, Esq., Greeting : 


7 You are hereby prohibited and enjoined, in the name of the 

State of Louisiana and of the civil district court for the parish of 
Orleans, from parting with and disposing of in any way whatever four 
several promissory notes made by vou and to the order of and en- 
dorsed by yourself, three of said notes for $5,000 each and one for 
$3,000, the three notes for 85,000 each pavable | 2. years after 
date, respectively, and the $3,000 note pavable three years after date, 
secured by mortgage by act before Samuel Flower, notary public, 
dated Sth Feb’y, 1884, on property fully described in the petition of 
the plaintiff in this suit, and vou are so to remain énjoined and 
prohibited until the further order of the court. 

Witness the Honorable A. L. Tissot, W. T. Houston, F. A. Mon- 
roe, N. H. Rightor, Henry L. Lazarus, judges to [of] our said court, 
this 9th day of April, in the vear of our Lord one thousand eight 
hundred and eighty-five, and in the one hundred and ninth year of 
the [Independence of the United States. 


(Signed) JAS. D. RANKIN, D’y CUk. 
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Sheriff's Return on Writ of Injunction. Filed April 15th, 1885. 


Received April 9th, 1885, and on the same day, month, and year 
[ served a copy of the within writ of injunction personally on An- 
thony J. Gomila, defendant herein. 

Returned the same day. 


(Signed) CHAS. AUTH, D’y She’. 
S Citation. 
STATE OF LOUISIANA: 


Civil District Court for the Parish of Orleans, in the City of New 
Orleans. 


Tue Rio Granpe RatLtroap Co. 
NS. No. 14029. 
A. J. Gomita and THe RecorperR OF MORTGAGES. 


Anthony J. Gomila, New Orleans: 


You are hereby summoned to comply with the demand contained 
in the petition, of which a copy accompanies this citation, or deliver 
your answer to the same in the office of the clerk of the civil district 
court for the parish of Orleans within ten days after the service 
hereof. q 

Witness the Honorable A. L. Tissot, W. T. Houston, F. A. Mon- 
roe, N. H. Rightor, Henry L. Lazarus, judges of the said court, this 
15th day of April, in the year of our Lord 1885. 

(Signed) JAS. D. RANKIN, 
Deputy Clerk. 


Sheriff’s Return on Citation. Filed April 20th, 1885. 


Received April 15th, 1885, and on the 17th day of April, 1885, I 
served a copy of the within citation and accompanying petition per- 
sonally on Anthony J. Gomila, defendant herein. 

Returned same day. 


(Signed) P. A. McINTYRE, D’y Sh’ff. 
4) (ulation. 
STATE OF LOUISIANA: 


Civil District Court for the Parish of Orleans, in the City of New 
Orleans. 


THe Rio GRANDE RAILROAD Co. ) 
US. , No. 14029. 
A. J. Gomita and Tur RecorpDer or Mortaaces. | 


John J. O’Brien, recorder of mortgages for the parish of Orleans, 
New Orleans: 
You are hereby summoned to comply with the demand contained 
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in the petition, of which a copy accompanies this citation, or deliver 
your answer to the same in the office of the clerk of the civil dis- 
trict court for the parish of Orleans within ten davs after the service 
hereof. 

Witness the Honorable A. i. Tissot. W. .¥ Houston, I’. A. Mon- 
roe, N. IL. Rightor, Henry L. Lazarus, judges of the said court, this 
loth day of April, in the year of our Lord 1885. 


(Signed) JAS. D. RANKIN, Dy Ck. 


Sheriff’s Return on Citation. Filed April 20th, 1885. 


Received April 15th, 1885, and on the 16th of April, 1885, I served 

a copy of the within citation and accompanying petition on John 

J. O Bri n, recorder of mortgages for the parish of | rleans, through 
Geo. Guinault, his chief clerk, In person. | 
(Signed) CHAS. CUNES. Dy Sif. 


10 Petition for AY, moval. Kiled April 235d. LSS. 
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(jivil District Court, Parish of Orleans, Division “ A. 


Tue Rio Granpe RaILRoap Co. ) 
8. - No. 14029. 
% J. Gomira & Tue Recorper or Mortaaces. J 


The petition of A. d. Gomila, one of the above-named defendants, 
shows to the court as follows: 

That the above suit was begun against your petitioner, A. J 
Gomila, and the recorder of mortgages in the civil dist. court for the 
parish of Orleans, State of Loulsiana, by the filing of a petition and 
the service of citation and an Injunction and a copy of the petition 
therein on the defendants. 

That your petitioner had not yet filed his answer, but that as to 
your petitioners said cause is now pending; that said cause has not 
been tried. and that this is the first term of said civil district eourt ' 
at which the same could by any probability be tried. 

That at the time said suit was begun and at the present time the | 
plaintiff was and is a citizen and resident of the State of Texas, and 
the defendants, A. J. Gomila and the recorder of mortgages, were 
and are citizens and residents of the State of Louisiana. 

That the matters in dispute in said suit, and for which said suit 
Is brought. exceeds the sum of five hundred — exclusive of costs: 
that the defendant, the recorder of mortgages, has no interest in this e | 


_— ee - 


action or the matter in dispute therein or in any of the property 
therein mentioned, being merely a nominal defendant. 
1] And the defendant hereby offers Wm. Grant, of this city 
and parish, as surety for his entering in the circuit court of 
the U.S. for the district wherein said suit is pending, at the time ré- 
quired by law, a copy of the record in said suit, and for paying all 
costs that nay be awarded by said circuit court if said court should 
hold that said suit was wrongfully or improperly removed thereto, 
and also for his appearing and complying in all respects with the 


a - 
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provisions in the premises of the act of Congress of the U. S. passed 
March 3rd, 1875, entitled “An act to determine the jurisdiction of 
the circuit courts of the U.S. and to regulate the removal of causes 
from State courts, and for other purposes.” Wherefore defendant 
prays this honorable court that said case be removed into the circuit 
court of the U.S., Sth circuit, eastern district of Louisiana, and that 
this court proceed no further in the premises. 


(Signed) A. J. GOMILA, Petitioner. 
ae J. WARD GURLY, Jr., 


Ait'y for Pet’r. 
Affidavit on Petition for Removal. 


STATE OF LOUISIANA, = 
City of Ne Ww Orleans, j nea 


A. J. Gomila, being sworn, says that he 1s the above-named peti- 
tioner and one of the di fendants in the above-entitled action . that 
he has read the foregoing petition subscribed by him and knows the 
contents thereof, and that the same is true of his own knowledge 

except as to the matters therein stated on information and 
1? belief, and as to those matters that he believes it to be true. 
(Signed) A. J. GOMILA. 


Sworn to and subscribed before me this 25rd day of April, 1885. 
(Signed) CHARLES J. THEARD, Not. Pub. 


Bond for hi moval. Filed April 23rd, LSS5. 
Civil District Court, Parish of Orleans, Division “A.” 


THe Rio GRANDE RaILroap Co. ) 
ve. -No. 14029. 
A. J. Gomita and Tue Recorper or Morreaaes. } 


Undertaking on removal of cause. 


Know all men by these presents that I, A. J. Gomila, as principal, 
and Wm. Grant, as surety, of the city of New Orleans, State of 
Louisiana, are jointly and severally held and firmly bound unto the 
Rio Grande Railroad Co., of Brownsville, Texas, in the sum of five 
hundred dollars ($500.00); for which, well and truly to be paid unto 
the said Rio Grande R. R. Co., its heirs, executors, administrators, 
successors, and assigns, —- firmly by these presents. Sealed with our 
seals and dated this 23rd day of April, 1885. 

The condition of this obligation is such that if the said A. J. 
Gomila, one of the defendants in the suit now pending in the civil 

dist. court. parish of Orleans, State of Louisiana, shall enter 
13 in the circuit court of the U.S. for the 5th circuit, eastern 
district of Louisiana, on the first day of the next session 
thereof, or within twenty days thereafter, a copy of the record in 
said suit, and shall pay all costs that may be awarded by said cir- 


a ne A a ad te lama a A ae 
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cult court if said court shall hold that said suit was wrongfully and 
improperly removed thereto, and shall also then appear, then this 
obligation to be void, and otherwise to remain in full force and effect. 

[In witness whereof said obligors hereunt» set their hands and 
seals this 25rd day af April, 1855. | 

(Signed) A. J, GOMILA. 
‘ WM. GRANT. 
Orde y iM mol ing Case. 


On the pleadings and proceedings herein and on the petition and 
bond filed herein by the defendants, A. J. Gomila, under the pro- 
visions of an act of a Congress of the U.S., passed Mareh 3rd, 1875, 
entitled “An act to determine the jurisdiction of the circuit courts 
of the U. Ss. and Lo reculate the removal of causes from State courts, 
and for other purposes,” and on motion of J. Ward Gurly, Jr., counsel 
for defendant, it is ordered that the security offered by the defend- 
ants, A. J. Gomila, be approved, and that the State court proceed no 
further in this cause, and that this cause be removed into circuit 
court of U.S. for the 5th circuit, eastern dist. of Louisiana. 
New Orleans, April 25rd, 1585. 
(Signed) A. L. TISSOT, Judge. 


14 Certificate. 
STATE OF LOUISIANA: 
Civil District Court for the Parish of Orleans. 


I, W. J. MeGeehan, clerk of the civil district court for the parish 
of Orleans, do hereby certify that the foregoing nineteen prupes do 
contain a true, correct, and complete transcript of all the proceedings 
had, documents filed, testimony and evidence adduced, upon the trial 
of the cause wherein The Rio Grande Railroad Co. is plaintiff and 
A. J. Gomila and the Reeorder of Mortgages are the defendants, in- 
stituted im this court and now in the records thereof under the No. 
14029 of the docket thereof. 

in witness whereof I have,bereunto set my hand and affixed the 
Impress of the seal of the said court, at the city of New Orleans, on 
this twenty-fifth day of April, in the year of our Lord one thousand 
eight hundred and eighty-five, and in the one hundred and ninth 
year of the [ndependence of the United States of America. 


W. J. McCGEEHAN, Clerk. 
15 Answer of A. J. Gomila. Filed May 4th, 1885. 
Cireuit Court of the United States for the 5th — and East. Dist. of La. 


Us 


No. 11013. 


THe Rio GRANDE RAILROAD CoMPANY ) : 
| 


A. J. Gomina and Jonn J. O’Bries, Recorder of Mort- 


gages. 


Now comes A. J. Gomila, one of the defendants, and, for answer 
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to plaintiff’s petition, denies all and singular the allegations thereof, 
except in so far as may be hereinafter specially admitted. 

Further answering, this defendant admits the existence of the 
judgment in favor of plaintiff, as set forth in said petition. 

further answering, this defendant admits the making and execut- 
ing of the mortgage mentioned in said petition, and avers that the 
sume was and is a true and real and bona fide mortgage, executed 
and given fora valuable consideration, in the due course of business, 
and that the said notes described in and secured by said mortgage 
are not now and have not at any time since the issuance thereof 
been in the possession or under the control of this defendant; and 
this defendant specially denies that said mortgage is fictitious or a 
fraud committed by this defendant to cover his property, as charged 
by plaintiff. 

l'urther answering, this defendant avers that plaintiff was advised 

before the execution of the said mortgage of the exact con- 
16 dition of the title to and this defendant’s interest in said prop- 

erty,and subsequently plaintiff was also advised of said mort- 
gage and the reason and necessity therefur and the use to which the 
money thereby derived was put; and plaintiff and its agents herein, 
who made the affidavit to the allegations of said petition, well knew 
the same to be untrue and false, and this defendant had been caused 
and suffered very large and heavy losses, damage, and injury, besides 
the greatest vexation and annoyance, by the said wilfully false and 
malicious charges aforesaid; and this defendant specially reserves 
his right to sue for and recover full compensation and redress from 
both plaintiff and its said agents. 

Wherefore this defendant prays that plaintiff’s petition be dis- 
missed at its costs; and this defendant prays for general relief and 
all necessary orders in the premises. 

| J. WARD GURLEY, Jr. 

Att'y for Def’t Gomila. 


17 Exception and Answer of Recorder of Mortgages. Filed May 
12th. LSS. 


STATE OF LOUISIANA: 
United States Circuit Court for the East. Dist. of La., — Division. 


THe Rio GRANDE RAILROAD COMPANY ) 
s. > No. 110138. 
A.J. Gomita and Tue RecorpEerR OF MORTGAGES. 


Now into this honorable court comes the recorder of mortgages 
in and for the parish of Orleans and excepts to the proceedings 
herein served upon him because the proper and legal service thereof 
has not been made upon said parties, and he prays the same be dis- 
inissed with costs. 

And if the aforesaid exceptions be overruled, and not otherwise 
then said recorder as aforesaid, for answer thereto, pleads general 
denial of all the allegations therein contained and calls for strict 


nyo 
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proof, and he alleges that as a ministerial officer he cannot in any 
event be held liable for the costs of the proceedings, and prays that 
saine be dismissed with costs, or that the court will make such 
order and decree as will accord with right and law and be protective 
to respondent, and he prays for genet ral and equitable re lief 
kb. KL SKINNE R. 
Attorney for Recorder of Mortgages. 


18 Gillin Equity. Filed May 14th, 1885. 


To the Cireuit Court of the United States for the 5th Circuit and 
Ikeast. Dist. of Louisiana. 


Tue Rio GRANDE RAILROAD COMPANY ) 
rs. » No. 11013 


A. J. GomIca and THe Recorvper or MortTGAGES. 
In equity. 


The bill of complaint of the Rio Grande Railroad Company, a 
corpor ition established and created under the laws of the State of 
Texas, a citizen of the State of Texas, now filed in tals cause, re- 
moved from the civil district court for the parish of Orleans in order 
to reframe the pleadings “unew so as to conform to the oyeng pro- 
ceedings of this court, shows— 

Ist. het on the Sth Janu: ary, 1S55, judgment was rendered by 
the United States circuit court for the 5th circuit and eastern dis- 
trict of Louisiana In favor of your petitioner and against Gonilla WN 
Co. and Anthony J. Gomila and Larned Torrey in solido tor S2b,- 
T3L.97 (twenty-six thousand seven hundred and thirty-one dollars 
and 97 cents), with interest, at 5 per cent. per annum, from Ist Janu- 
ary, 1554, until paid, for a debt due your petitioner before the Sth 
Ieb'y, LSS4. 

Znd. ‘That on the 17th January, 1585, your petitioners recorded 
sald judgment in the mortgage office for the parish of Orleans, in 
Book 275, fulio 172, and the same became a judicial mortgage on 
all the immovable property of Gomila & Co., Anthony J. Gomila 

& Larned ‘Torrey, in the parish of Orleans. 
19 ord. ‘That at the time said judgment was recorded as afore- 

said and now Anthony J. Gomila was the owner of a cer- 
tain portion of ground situated in the 6th district of this city, In 
the square bounded by Nyades or St. Charles street, Edward or Cal- 
houn, and St. Patrick streets and — Clay avenue, designated 
by the letter A ona sketeh made by J Db Dehe mecourt, deputy 
city surveyor, on the 9th July, 1872, anne ani ‘or reference to an act 
of sale by D. A. Burthe to Mrs. Robert O. Butler, passed in the office 
of James F ahey, a notary public in this city, on the 26th October, 
1872, according to which sketch said portion of ground measures, 
in American measure, 169 feet front on Nay ades street, 366 feet 5 
inches 4 lines in depth and front on Henry Clay avenue, 325 feet 9 
inches 1 line in depth on the line which divided it from the portion 
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of ground designated by the letter B on said sketch, and said por- 
tion A forms the corner of St. Charles street and Henry Clay ave- 
nue, and said above-described property, A & B. forms the whole of the 
certain square of ground which is designated by the No. 90 ona 
plan drawn by Minizzer, surveyor, the 24th January, 1854, deposited 
for reference in the oflice of Achille Chiappella, late a notary publie 
in this city,and the portion marked A forms the half towards Henry 
Clay avenue of the above square No. 90, together with the buildings 
and improvements thereon, acquired by Anthony J. Gomila from 
the Hibernian Insurance Company on Feb’y 8th, 1884. 

ith. That there is inscribed in the books of the recorder of mort- 

gages for the parish of Orleans against the name of Anthony J. 
Gomila and against said property an inseription of a mort- 
20 gage made by Anthony J.Gomila in favor of the commercial 
firm of Gomila and Co. by act before Samuel Flower, a notary 
publie, dated 8th Feb’y, 1884, to secure the sum of $18,000. 

Your petitioner shows that by said act the said A. J. Gomila ac- 
knowledged to owe to the firm of Gomila & Co. the said sum of 
$18,000, loaned and advanced to him on the 8th Feb’y, 1884, and 
for said $18,000 made his four several promissory notes, made by 
him and to the order of and endorsed by himself, three for 85.000 
each and one for $3,000, the three notes for $5,000 each payable 
in 1, 2, & 3 years after date, respectively, and the $3,000 note paya- 
ble three vears after date. 

oth. Your petitioner shows that by virtue of an alias writ of exe- 
cution issued in their favor on their aforesaid judgment they caused 
the marshal of the United States for the 5th circuit court and east. 
district of Louisiana to seize the aforesaid described property of 
Anthony J. Gomila; that the seizure and sale of saidproperty are 
obstructed and prevented by the aforesaid inscription of mortgage. 

Now, your petitioners allege that said mortgage is fictitious and 
isa fraud committed by said A. J. Gomila to cover his property and 
to prevent the seizure and sale thereof; that it is not true, as stated 
in said act of mortgage, that on the Sth leb’y, 1884, the said firm 
of Gomila & Co. loaned and advanced to A. J. Gomila the sum of 
$15,000 or any other sum of money; and your petitioners allege 


that — reason of said fraud the aforesaid notes, amounting in all to 
$18,000, are null and void; that after they were made and 
2] received by Larned Torrey, who accepted the act of mort- 


gage, they were surrendered to A. J. Gomila, and thereby 
were cancelled, and they have been ever since in his eustody and 
control — of some confederate, whom, when discovered, your peti- 
tioners pray leave to make a party hereto. 

Your petitioners show that they fear that the said Anthony J. 
Gomila will, during the pendency of this suit, part with and dis- 
pose of said promissory notes during the pendency of this suit; 
that said Anthony J. Gomila and Larned Torrey and John J. 
O’Brien, recorder of mortgages for the parish of Orleans, are all 
residents of the city of New Orleans and citizens of the State of 
Louisiana. 

‘The premises considered, your orator and complainant prays leave 
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to file this bill of complaint to conform to the equity proceedings 
of this court; that this cause be put on the equity side of the court; 
that the preliminary injunction issued by the State court be con- 
tinued in force, and for judgment as prayed for in the original pe- 
tition eancelling and annulling and erasing from the books of the 
mortgage office of the parish of Orleans, State of Louisiana, the 
mortgage granted by Anthony James Gomila in favor of Gomila & 
Co., composed of said A. J. Gomila and Larned Torrey, per act 
before Samuel Flower, notary public, dated Feb’y Sth, 1884, to se- 
cure the sum of $18,000 (eighteen thousand dollars), and recorded 
in Book 273, fo. 353, on Feb’y 18th, 1884; that the preliminary in- 
junction be made perpetual, and that the said Anthony J. Gomila 
: be ordered to surrender the aforesaid promissory notes, 
22 And that your orator may have such further and other 
relief in the premises as the nature of this case shall require 
and as to the court shall seem meet. 
GEO. L. BRIGHT, 


Solicitor for Complainants. 
Order. 


Let this bill of complaint be filed as prayed for. Let this cause 
be put on the equity side of the court. Let the preliminary injune- 
tion issued by the State court be continued in force as prayed for. 

New Orleans, May 14th, 1850. 


DON A. PARDEE, Judge. 


92 Replication. filed May 14th, 1885. 


aw 


United States Circuit —, 5th Cireuit and East. Dist. of La. 


Rro GRANDE RAILROAD CoMPANY 
vs. LLOLS. 
A. J. GomILa et al. 


The replication of the Rio Grande Railroad Company to the answer 
of A. J. Gomila, defendant. 


These repliants, saving and reserving to themselves all and all 
manner of advantage of exception which may be had and taken to 
the manifold errors, uncertainties, and insufliciencies of the answer 
of the said defendant, for replication thereto say that they do and 
will aver, maintain, and prove their said bill to be true, certain, and 
suflicient in the law LO be answered unto by the said defendants. and 
that the answer of the said defendants is very uncertain, evasive, 
and insufficient in the law to be replied unto by these repliants, 
without that, that any other matter or thing in the said answer éon- 
tained materially or effectually in the law to be replied unto, and 
not herein and hereby well and sufficiently replied unto, confessed 
or avoided, traversed or denied, is (rue; all which matters and things 
these repliants are ready to aver, maintain, and prove as the hon. 
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court shall direct, and humbly pray as in and by their said bill they 
have already prayed. 
GEO. L. BRIGGT, 
Solicitor for Complainants. 


24 Amended & Sup. Bill. Filed May 15th, 1885. 


To the United States Circuit Court for the East. Dist. and 5th Cir- 
cuit of Loulsiana. 


Tue Rro GRANDE RAILROAD Co. ) 
A. RE GFOMILA et al. 


The supplemental and amended bill of complaint of the Rio 
Grande Railroad Company shows that the defendant, A. J. Gomila, 
has put in his answer to the petition filed in the State court and to 
the bill of complaint herein; that complainants have replied thereto; 
that said A. J. Gomila has failed and neglected in his answer to state 
to whom he delivered the notes the subject of this suit; that it is 
necessary, in order that complainants may have the remedy prayed 
for by them, that the name of the person to whom they were deliv- 
ered, if they were so delivered, and the name of the person now in 
possession thereof should be disclosed in order that he be made a 
party defendant herein. 

Wherefore complainants pray leave to withdraw their replication 
and to amend their bill by filing this amended and supplemental 
bill, and that Anthony J. Gomila be ordered to answer under oath 
and within a time to be fixed by the court the annexed interrogations, 
and for general relief. 

GEO. L. BRIGHT, 
Att'y for Solicitor. 


Interrogations to Anthony J. Gomila. 


To whom did you deliver the notes deseribed in the original 
25 bill on file, and when did you do so? Give his full name 
and address. 
In whose possession have said notes been at all and at any time 
up to the present time? Who is now the holder of said notes? Give 
his name and address. 


Affidavit. 


Chas. Maduell, sworn, says he is the duly authorized agent of 
the complainants, who reside out of the jurisdiction of this court ; 
that this application to file this supplemental and amended bill is 
not made for the purpose of vexation or delay. 


CHAS. MADUELL, 


Sworn to and subscribed before me, notary, at New Orleans, La., 
this May 15th, 1885. 


[ SEAL. | ANDREW HERO, JR., Not. Pub. 
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Order. 


Let the complainants have leave to withdraw their application. 
Let this amended and supplemental bill be filed, and let the de- 
fendant, A. J. Gomila, answer under oath and within the rule day, 
after the service on him of this supplemental and amended bill, the 
interrogatories thereto annexed, 

New Orleans, May loth, 1SS3. 

DON A. PARDEE, Judge. 


Received May 15th, 1885, by the U.S. marshal, and on the 16th 
day of May, 1885, served a true copy of the within supplemental 
and amended bill on A. J. Gomila by handing the same to him in 
person. 

J. R. G. PITKIN, U.S. Marshal, 
By JNO. H. SIMONDS, Deputy. 


26 Answers of A. J. Gomila to Interrog. Propounded, &c. Filed 
June Ist, 1885. 


Circuit Court of the U.S. for the 5th Cir. & East. Dist of La. 


Rio GRANDE RAILROAD Co. ) 
vs. > No. 11018. 
A. J. Gomita et als. 


Answers of A. J. Gomila to the interrogatories propounded to him 
herein by the amended and supplemental bill of complaint, filed 
May 15th, 1885. 


To the first of said interrogatories, which reads as follows, viz: 

“To whom did you deliver the notes described in the original bill 
on file, and when did you do so? Give his full name and address.” 

He answers, viz: 

Ans. The notes were all delivered to Larned Torrey, the other 
member of the firm of Gomila & Co., when they were made or ex- 
cuted, eb’y Sth, 1884. 

To the second of said interrogatories, which reads as follows, viz: 

“In whose possession have said notes been at all and any time up 
to the present time?” 

Ile answers, viz: 

Ans. The said notes were immediately thereafter delivered to J. 
Ward Gurley, Jr, of this city, from whom Gomila & Co. received 
the following sums of cash, viz., on 6th, Feb’vy, ISS4. (83.496.50) 

three thousand four hundred and ninety-six and °°. dollars; 
27 on Feb'y Lith, 1884, (81,498.50) one thousand four hundred 

and ninety-eight and 455 dollars; on 20th Feb’y, ISS4, ($1,000) 
one thousand dollars, besides Sone city bonds at Varlous dates just 
before and subsequently, other small sums of money for costs in 
ditferent suits, e[e.., all of which is still due said Gurley, with interest 
thereon ; that $0,000 of said sums of money was obtained from said 
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Gurley for the purpose and used to pay the balance of the purchase 
price of the property in question to the Hibernia Ins. Co. 

That some months after the said notes were so delivered to said 
Gurley two of them—viz., the note for $5,000, due in 2 years after its 
date, and the note for $5,000, due in 3 years after date—were with- 
drawn from the said Gurley by Gomila & Co., through the said Tor- 
rey, and pledged on the 2Zlst Aug., 1884, with and to the Teutonia 
Ins. Co. of this city to secure a loan then made by said ins. Co. to 
Gomila & Co. of $5,000 in cash; that on the 3rd Sept., 1SS4, the said 
loan was renewed with said ins. Co., and on the 10 Oet., 1884, the 
said loan of 85,000 was renewed in the State Nat'l Bank of this city, 
aud said two mortgage notes were withdrawn by Gomila & Co., 
through the said ‘Torrey, from said ins. Co. and pledged with and 
to the said State Nat’! Bank to secure said loan. 

Subsequently Gomila & Co., through said Torrey, withdrew said 
two notes from the State Natl Bank and placed them with C,. D. 
Barker, of this city, on or about 3rd November, 1584, from whom 
said firm of Gomila and Co. received, through said Torrey, the sum 
of two thousand dollars in cash November 3rd, 1884, and the addi- 

tional sum of one thousand dollars in eash Nov. Sth, 1884, 
28 and the additional sum of one thousand dollars in cash Novy. 
7th, 1884. 

And, so far as deponent knows, the said last two mentioned notes 
are still held by said Barker and the other two notes, one for $5,000, 
due in one year after its date, and one for $5,000, due in 3 years after 
its date, are now and have always been held by said Gurley since 
they were first delivered to him as aforesaid. 

‘To the 3rd of said interrogatories, which reads as follows, viz: 

“Who is now the holder of said notes? Give his name and ad- 
are ss,” 

He answered, viz: 

Ans. This interrogatory is answered by the answer just given 
above. 


A. J. GOMILA. 


Sworn to and subscribed before me this Ist June, 1885, 
T. McC. HYMAN, D’y CPk. 


pat Replication. Filed July od, 1885. 


Cireuit Court of the U.S. for the East. Dist. and the 5th Circuit of 
La. 


‘Tne Rro GRANDE RAILROAD Co. ) 
Ng >» No. 110138. 
A. J. GomIna et al. j 


The replication of the Rio Grande R. R. Co. to the answer of A. J. 
Gomila and Larned Torrey. 

These repliants, saving and reserving to themselves all and all 

manner of advantage of exception which may be bad and taken to 
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the manifold errors, uncertainties, and insufficiencies of the answer 
of the said defendants, for replication thereunto sayeth that they do 
and will aver, maintain, and prove their said bill to be true, cer- 
tain, and suflicient in the law to be answered unto by the said de- 
fendants, and that the answers of the said defendants are very 
uncertain, evasive, and untrue, and insufficient in the law to be re- 
plied unto by these repliants, without that, that any other matter 
or thing in the said answers contained materially or effectually in 
the law to be replied unto, and not herein and hereby well and suf- 
ficiently replied unto, confessed or avoided, traversed or denied, 1s 
true; all which matters and things these repliants are ready to aver, 
maintain, and prove as this hon. court shall direct, and humbly 
prays iis in and by his | thie in| said bill they have already prayed, 
GkO. L. BRIGHT, 


('ounsel lor Plaintiffs. 


30 Supp. and Ame nded Bill. Filed July 25, LSS5. 


To the Cireuit Court of the L'nited States for the 5th Circuit and 
keastern District of Loutsiana. 


THe Rio Granpe RAILROAD Co. ) 
Ps. - No. 11013. 
A. J. GomIca ef al. 


In equity. 


The supplemental and amended bill of complaint of the Rio 
Grande Railroad Company, filed with the leave of the court first 
obtained, shows— 

That in their original bill of complaint they charge that the mort- 
gage granted by Anthony J. Gomila to secure certain notes, amount- 
ing to $18,000, is fictitious and is a simulation and a fraud com- 
mitted by said Gomila to cover his property and prevent seizure 
and sale thereof by his creditors, and especially by your complain- 
ants, and that the notes described in the original bill of complaint 
are in his possession, custody, and control, or in the custody and 
control of some of his confederates, whom, when discovered, COlli- 
plainants reserve the right to make parties to this sult. 

Now, complainants show that it appears by the answers of Gomila 
that J. Ward Gurley, Jr., a citizen of Louisiana and a resident of 
New Orleans, and C. D. Barker, also. a citizen of Louisiana and a 
resident of New Orleans. claim Lo be the owners ot the said notes 
and assert the sufliciency and legality of the mortgage by which 
thev are pretended to be secured. 

The premises considered, your orators pray leave to file this 
amended and supplemental bill of complaint, that J. Ward Gurley, 

Jr, and C. D. Barker be made defendants. 
ol May it please the court to grant unto the plaintiff a writ of 
subpcena, to be directed to the said J. Ward Gurley, Jr., and 
C. D. Barker, thereby commanding them and each of them, at a cer- 


s. 
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tain time and under certain penalty therein to be limited, personally 
to appear before this hon. court and then and there full, true, direct, 
and perfect answers make to all and singular the premises, the 
original bill of complaint and this supplemental bill of complaint, 
and further to stand to and perform and abide such further order, 
direction, and decree therein as to this honorable court shall seem 
meet and shall seem agreeable to equity and good conscience; that 
the said defendants answer the premises, but not upon oath or 
i firmation, the benefit whereof is expressly waived by the plaintiffs, 
and for judgment in favor of your orators and against them and the 
other parties to this suit, cancelling and annulling and erasing from 
the books of the mortgage oflice the mortgage granted by Anthony 
James Gomila in favor of the commercial firm of Gomila & Co., 
composed of A. J. Gomila and Larned Torrey, per act before Sam- 
uel Flower, not pub., dated Feb’y 8th, 1884, to secure the sum of 
$158,000, and recorded in Book 275, fo. 353, on Feb’y 18th, 1884, and 
that they be ordered to surrender the aforesaid promissory notes ; 
and your orators pray that they may have such further and other 
relief in the premises as the nature of their case shall require and 
as — this honorable court shall seem meet. 
GEO. L. BRIGHT, Solicitor. 


Orde - 


Let this and amended bill be filed. Let J. Ward Gurley, Jr., and 
C. D. Barker be made defendants, and process issue, all as prayed for. 
July 25th, 1885. 


DON A. PARDEE, Judge. 
32 Demurrer of C. D. Barker. Filed Oct. 5th, 1885. 


Cireuit Court of the United States for the Fifth Circuit and Eastern 
District of Louisiana. 


Tue Rio GRANDE RAILROAD Co. ) 
rs - No. 11013. 
A. J. GomiLa et als. j 


The demurrer of Caleb D. Barker, defendant, to the bill of complaint 
and supplemental bill of the Rio Grande Ra:lroad Company. 


This defendant, by protestation, not confessing all or any of the 
matters and things in plaintiffs bill of complaint and supplemental 
bill contained to be true in such manner and form or [as] the same 
are therein set forth and alleged, to [doth] the demurrer to said bill 
and supplemental bill, and for cause or demurrer showeth— 

That the plaintiff doth [hath | not in and by its said bill and supple- 
mental bill made and stated such a case as entitled it in a court of 
equity to any relief against this defendant or to the matters con- 
tained in the said bill and supplemental bill or any of such mat- 
ters. 


J—3588 
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And for further cause of demurrer this defendant showeth that 
there are not proper parties to the said bill and supplemental bill, 
inasmuch as under the allegations of said bill and supplemental 
bill the firm of A. J. Gomila & Co. or its representatives and Larned 
Torrey are both necessary parties to the suit. 

And for further cause of demurrer this defendant showeth 

Oe that the said bill and supplemental bill are contradictory and 

Inconsistent in or under, as it is alleged, that the mortgage 

therein attached is wholly fictitious, and also that the notes were 

once issued and were returned to the maker,and thereby became 

eancelled; which last allegation is all allegation; that when origi- 
nally issued they were valid. 

Wherefore, and for divers other good causes of demurrer appear- 
ing in theseid bill and supplementat bill, this defendant doth demur 
theretoand humbly demands that | the] judgmentof thiscourt whether 
he shall be compelled to make any other or further answer to 
said bill and supplemental bill, and prays to be hence dismissed 
with his costs and charges in this behalf most wrongfully sustained. 

JONAS & NIXON, 
Solicitors for C. D. Bark r. 


[ certify that, in my opinion, the above demurrers are well founded 
in law. 


J. O. NIXON, JR., Solicitor. 


Caleb D. Barker, being sworn, says that he is a defendant herein, 
and that the above demurrers are not interposed for delay. 


C.D. BARKER. 


Sworn to and subseribed before me this fifth day of October, anno 
Domini 1885, at New Orleans, in said district. 
M. M. COHEN, 
United States (ommassione ;° for thre 
Fitth Cire’t and East. Dist. of La. 


o Answer of eA Ward Gurley, Ji. riled Oct. 5, LSS5. 


Cireuit Court of the United States for the 5th Cireuit and Eastern 
District of La. In Equity. 


Rio GRANDE RAILROAD Co. ) 
vs. > No. 11015. 
A. J. Goma ef als. 


The separate answer of J. Ward Gurley, Jr., one of the defendants, 
to the bill of complaint and supplemental bill of plaintiff. 


This defendant, now and at all times hereafter saving to himself 
all and all manner of benefit or advantage of exception or otherwise 
that can or may be had or taken to the many errors, uncertainties, 
and imperfections in the said bill and supplemental bill contained, 
for answer thereto, or to so much thereof as this defendant is advised 
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it is material or necessary for him to make answer to, answering, 
saith— 
Ist. That this defendant admits that plaintiff recovered a judg- 
ment against Gomila & Co. as alleged in the 1st article of its bill. 
2nd. That this defendant is not advised as to the truth of the 
allegations of the 2nd article of said bill, and denies the correctness 
thereof, and denies that the acts alleged, even if done, would pro- 
duce the legal effect alleged in said bill. 
ord. That this defendant admits and alleges the truth to be that 
the said A. J. Gomila was, and his estate or succession now is, the 
owner of the certain property described in the 3rd article 
OO of said bill, subject, however, then and now to all legal and 
just mortgages, liens, and encumbrances thereon. 
ith. That this defendant admits the making of the certain mort- 
gage and noies as described in the 4th article of said bill and the 
inscription of said mortgage in the office of the recorder of mort- 
gages, as alleged in said bill. | 
oth. That this defendant admits that the plaintiff attempted to 
seize the said described property, as alleged in the Sth article of 
said bill; and this defendant avers that the said mortgage and 
notes were and are true, real, legal, and Jona fide; that the said 
mortgage and notes were executed and issued, as aforesaid, for a 
valuable consideration, in the due course of business, and that the 
said notes, at least those which this defendant owns, as hereinafter 
stated, are not now and have not any time since the issuance: thereof 
been in the possession or under the control of the said A. J. Cromila, 
as alleged in said bill, nor*in possession nor under the control of the 
said Gomila’s estate or its representatives; and this defendant spe- 
cially deniesthe charge thatthe said mortgage is fictitious and a fraud 
committed to cover the said Gomila’s property and prevent the 
seizure and sale thereof; and this defendant avers that the said 
notes are-not, nor are either of them, null and void, nor have any 
of them been cancelled, as alleged by plaintiff, but that, on the con- 
trary, the notes are still due and unpaid. 
oO 6th. Further, this defendant, answering the first part of the 
said supplemental bill, specially denies that thesaid mortgage is 
fictitious and a simulation and a fraud committed by said Gomila to 
cover his property and prevent seizure and sale thereof by his ered- 
itors, and especially by said complainant, as is alleged in said bill 
and supplemental bill; and this defendant also specially denies that 
the said notes are or were in the possession, custody, or control of 
said Gomila or some of his confederates, as alleged; and this de- 
fendant avers that all and [of ! said allegations were and are untrue, 
and that the truth is as herein stated. 
7th. And, further answering the said supplemental bill, this de- 
fendant avers that the answers made and filed herein by the said 
Gomila, and which are referred to in said supplemental bill, are true 
and correct, and that the said notes are held as stated—at least those 
stated to be held by this defendant—and that the said mortgage is 
true, real, legal, and sufficient. 
Sth. And, further answering, this defendant avers that on the day 
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said mortgage was made or executed, Ieb’y 8th, 1884, or thereabouts 
all of the said four notes described in said bill were delivered to this 
defendant by Larned Torrey, a member of the said firm of Gomila 
& Co.; that part of said notes were then entirely acquired by this 
defendant in consideration of the money hereinafter stated, which 
this defendant paid to the said firm of Gomila & Co. in eash, 
od and the rest of said notes were left in possession of this de- 
fendant as security for further sums which this defendant 
expected to advance to said Gomila & Co.; that this defendant paid 
to and advanced for said Gomila & Co., in consideration of the two 
of said mortgage notes now held by him and hereinafter more spe- 
cially designated, the following sums in cash, viz., on 6th Feb’y, 
1854, three thousand four hundred and ninety-six and ,°,°, dollars 
(83,496.50): on the 11th leb’v, 1SS4, (81,498.50) one thousand four 
hundred and ninety-eight and °° dollars; on the 20th Feb’y, 1884, 
($1,000) one thousand dollars, besides some New Orleans city bonds, 
and at various dates just before the date of said mortgage and sub- 
sequently, other sums of money for costs in different suits, which, 
together with interest due on all said sums of money, and the taxes 
paid by this defendant upon said mortgaged property, and the fees 
which were due to this defendant by said Gomila & Co. and said 
Gomila at the time of the execution of said mortgage, and which 
said mortgage and notes were intended in part to secure, amount In 
all to more than the amount of the said notes now held and owned 
by this defendant. Further, this defendant avers that five thousand 
dollars of said sums of money were advanced by this defendant to 
enable the said A. J. Gomila to pay the Hibernia Ins. Co. the balance 
due it for the purchase price of said property; and this defendant 
is informed and believes that said $5,000 were so paid to the said 
Hibernia Ins. Co. for said balance of purchase price, and for that 
portion of his said advances this defendant’s claim is in the nature 
of a vendor’s lien, and he has the same rank and privilege 
38 upon said property for said sum as a vendor has for the 
purchase price. 
9th. Further answering, this defendant avers that some months 
after said four mortgages were so delivered to him as aforesaid the 
said Gomila & Co. applied to this defendant for further advances 
of money in addition to the sums hereinbefore mentioned, and this 
defendant being unable to furnish any more money, the said Gomila 
& Co. requested this defendant to return to them two of said notes, 
viz., one for $5,000, due in 2 vears after its date, and one for $5,000, 
due in 3 years after its date, in order that they might obtain more 
money upon said notes from some one else; and this defendant did 
so return and deliver the said two notes to Gomila & Co. through 
Larned Torrey, one of the partners; and this defendant retained the 
other two of said mortgaged notes, viz., one for $5,000, due in one 
vear after its date, and one for $3,000, due in three vears after its 
date: and this defendant is the true, legal,and sole holderand owner 
of said two last-mentioned notes, and has never parted with them 
or allowed them to get out of his possession and control since they 
were first delivered to him, Feb’y Sth, 1884, or thereabouts. 
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And this defendant avers that said notes were so acquired by him 
for a valuable and full consideration, as aforesaid,in the due course 
of business, and that the same were issued in the interest and for 
the benefit of the said Gomila & Co. and their creditors to enable 
them to continue business, and no part of this defendant’s said ad- 

vances have ever been returned or paid, and the said notes 
39 and the full amount thereof are still justly and truly due this 
defendant. 

10th. Further, this defendant avers that even if the said mortgage 
was executed and the said notes issued to this defendant for the sole 
purpose of securing a just debt, although the debtor were [ was] insol- 
vent to the knowledge of the creditor with whom he contracted, and 
although the other creditors are injured thereby, the said mortgage 
and notes could not be set aside and cancelled because said mort- 
gage and notes were exeeuted and issued and said contract of pay- 
nent was made more than one vear before the bringing of any suit 
to avoid the same, as provided by article 1987 of the Civil Code of 
Louisiana: and this defendant avers that, to the extent and for the 
amount in which said mortgage notes now held and owned by him 
as aforesaid may be and are in excess of his advances as aforesaid, 
thev were Issued and given to him on or about the said Sth day of 
leb’y, 1884, to and for the purpose of securing a just debt then due 
this defendant of a greater amount than said balance or excess of 
said notes over and above said advances. 

And this defendant therefore specially avers and pleads the said 
article 1987 of the Civil Code of Louisiana in bar to the said bill 
and supplemental bill relative to and so far as concerned said con- 
tract and the said balance or excess of said two mortgaged notes over 
and above defendant's said cash advances. 

And this defendant denies all and all manner of unlawful com- 

bination and confederacy wherewith he is by the said bill and 
i) supplemental bill charged, without this, that there is any other 

matter, cause, or thing in the said complainant’s said bill and 
supplemental bill of complaint contained material or necessary for 
this defendant to make answer unto and not herein and hereby 
well anid sufficiently answered, confessed, traversed, and avoided or 
denied is true to the knowledge or belief of this defendant: all of 
which matters and things this defendant ts ready and willing to 
aver, maintain, and prove, as this honorable court shall direct, and 
humbly prays to be hence dismissed with his reasonable costs and 
charges in this behalf most wrongfully sustained. 

J. WARD GURLEY, Jr., 
Def't in Person. 
ROUSE & GRANT, Of Counsel. 


J. Ward Gurley, Jr., being sworn, says that he has read the above 
answer subscribed by him and knows the contents thereof, and that 
the same is true of his own knowledge except us to matters which 
are therein stated to be on his information and belief, and as to those 


matters he believes them to be true. 
J. WARD GURLEY, Jr. 
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Sworn to and subscribed before me this 5th day of October, 1885. 
H. J. CARTER, 
Dy CTL U.S. Cireuit Court, East. Dist. of La. 


4] Bill of Revivor. Filed Oct. Sth, 1885. 


‘To the — Court of the United States for the 5th Circuit and East. 
Dist. of Louisiana. 


THe Rio GrRanDE RAILROAD Co. ) 
vs. >No. 110138. 


A. J. Gomina and Others. 
In chancery. 


Your orator, The Rio Grande Railroad Company, shows that on 
or about the — , 1885, your orators filed their bill in this 
hon. court against A. J. Gomila and others for the purposes in said 
bill and supplemental biil set forth. 

And your orators show that A. J. Gomila, one of the defendants, 
being duly served with process, appeared to said original and sup- 
plemental bills and put in his answer thereto. 

And, further, that on or about the — day of Sept., 1885, the said 
A. J. Gomila, one of the defendants, departed this life, leaving Mrs. 
Gomila, his widow in community under the laws of Louisiana, and 
leaving children, the issue of his marriage with said Mrs. Gomila; 
that by the laws of Louisiana Mrs. Gomila is the natural tutrix of 
said children, and the said children are the heirs of said A. J. Go- 
mila. 

And your petitioners show that the civil district court for the 
parish of Orleans has appointed P.S. Wiltz, Jr.,the publicadministra- 
tor, the dative testamentary executor of the last will and testament 
of A.G.Gomila,and he has qualified as such, and letters of executor- 
ship have been delivered to him. 

And your orators furtber show unto your honor that this suit 

having became abated, so far as A. J. Gomila is concerned, 
Lz by the death of said Gomila, vour orators are, and they have 

been advised, entitled to have the suit revived against the 
said Mrs. Widow Gomila individually,as widow in community and 
as natural tutrix of her minor children, and against P. S. Wiltz, Jr., 
the publie administrator, who is the dative testamentary executor 
of the last will and testament of A. J. Gomila, and to have the pro- 
ceedings had therein prosecuted and carried into effect against the 
said Widow Gomila individually, as widow in community and as 
natural tutrix of her minor children, and against P. 8S. Wiltz, Jr., 
the public administrator, who is the dative testamentary executor 
of the last will and testament of said A. J.Gomila, in like manner 
as they could or might have had if the said A. J. Gomila, defend- 
ant, had been still living. 

To the end, therefore, that the said Widow Gomila individually, 
as widow in community and as natural tutrix of her minor children, 


“ 
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and P.S. Wiltz, Jr., public administrator and dative testamentary 
executor of the last will and testament of A. J. Gomila, may show 
cause, if they can, why the said suit and proceedings therein should 
not stand and be revived against them, as the representatives of 
said late defendant, A. J. Gomila, and be in the same plight and 
condition as the same were in at the time of the abatement thereof, 
and that the said suit and proceedings had therein may stand and 
be revived accordingly— 
May it please the court to grant unto your orators the writ of sub- 
poena,as allowed by the 56th rule of equity, issuing out of and under 
the seal of this hon. court,to be directed to the said Mrs. 
13 Widow Gomila individually, as widow in community of A. 
J. Gomila and as natural tutrix of her minor children, and 
to P.S. Wiltz, Jr., public administrator and dative testamentary ex- 
ecutor of the last will and testament of A. J. Gomila, thereby com- 
manding them and each of them to appear and show cause, if any 
they have, why the cause should not be revived and the proceeding 
therein had should not stand and be revived against them and each 
of them and be in the same plight and condition as the same were 
at the abatement thereof, and further to stand to and abide such 
orders and decree in the premises as to this hon. court may seem 
meet. 
And your orators will ever pray. 
GEO. L. BRIGHT, 


Solicitor for Complainants. 


4A Replication to Answer of J. Ward Gurley, Jr. Filed Oct. 19th, 
1585. 


THe Rio GRANDE RAILROAD Co. 
vs. » No. 11018. 
A. J. GomiLa and Others. 


United States Circuit Court for the 5th Cireuit and Eastern Dist. 
of Louisiana 


These repliants, The Rio Grande Railroad Co., saving and re- 
serving to themselves ail and all manner of advantages and excep- 
tions which may be had and taken to the manifold errors and 
uncertainties and insufficiencies of the answer of the said defendant, 
J. W. Gurley, Jr., for replication thereunto say that — do and will 
aver, maintain, and prove their said bill to be true, certain, and 
sufficient in the law to be answered unto by the said defendants, 
and that the answer of said defendants is very uncertain, evasive, 
and insufficient in the law to be replied unto by these repliants, 
without that, that any other matter or thing in the said answer 
contained materially or effectually in the law to be replied unto, 
confessed or avoided, traversed or denied, is true; all which mat- 
ters and things these repliants are ready to aver, maintain, and 
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prove as the honorable court shall direct, and humbly pray as in 
and by their said bill they have already prayed. 

GEO. L. BRIGHT, 


Solicitor for Complainants. 


45 Supplemental Bill Making the Firm of Gomila & Co. Parties. 
Filed Oct. 26th, 1885. , 


Rio GranvE RAILRoap Co. 


's. \ No. LLOLS. 
A. J. Gomina and Tue Recorper or MorrGaces. J 


To the Cireuit Court of the United States for the 5th Cireuit and 
Eastern Dist of La. 


The supplemental and amended bill of the plaintiffs, filed with 
the leave of the court first obtained, shows that Caleb D. Barker, 
one of the defendants, has filed a demurrer pleading that there are 
not proper parties to the original and supplemental bills herein filed, 
for the firm of Gomila & Co. and Larned Torrey are necessary par- 
ties ané have not been made parties. 

The plaintiffs show that the firm of Gomila & Co. was composed 
of A. J. Gomila, who is already a party to this suit, and of Larned 
‘Torrey, and that said firm has been long since dissolved. 

Now, in order to satisfy the demurrer of said Caleb D. Barker, 
the plaintiffS pray for leave to file this amended and supplemental 
bill, that Larned Torrey, a citizen of Louisiana, be made il defendant: 
and that said Larned Torrey may answer, may it please the court 
to grant unto the plaintiff a writ of subpeena, to be directed to the 
said Larned Torrey, thereby commanding him, at a certain time 
and under certain penalty therein. to be limited, personally to 

appear before this hon. court and then and there full, true, 
46 and direct and perfect answers make to ali and singular the 

premises, the original bill of complaint and the supplemental 
bills of complaint, and further to stand to and perform and abide 
such further order, direction, and decree therein as to this honor- 
able court shall seem meet and shall seem agreeable to equity and 
good conscience ; that the said Larned ‘Torrey answer the premises, 
but not upon oath or affirmation, the benefit whereof is expressly 
waived by the plaintiffs, and for judgment in favor of your orators 
and plaintiffs and against him and the other parties to this sult, can- 
celling and annulling and erasing from the books of the mortgage 
office the mortgage granted by Anthony James Goniula in favor of 
the commercial firm of Gomila & Co., composed of the said A. J. 
Gomila and Larned Torrey, per act before Samuel Flower, notary 
public, dated Feb’y Sth, 18584, to secure the sum of $18,000, and re- 
corded in Book No. 273, fo. 353, on leb'y Sth, 1SS4, and that he, 
individually and as a member of the late firm of Gomila & Cg., be 
ordered to surrender the aforesaid promissory notes; and the plain- 
tiffs pray that they may have such further and other relief in the 
premises as the nature of their case shall require and as — this hon. 
court shall seem meet. GEO. L. BRIGHT, Solicitor. 
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Order. 
Let the prayer of this bill of complaint be granted as prayed for. 


DON A. PARDEE, Judge. 
October 23, 1885. 


47 App’r’ce of Mrs. Gomila. 
4 Extract from Chancery Order Book. 


Rio GRANDE RAILROAD Co. 
vs. No. 11018. 
A. J. GoMILA ef al. ( 


‘Monpay, November 2nd, 1885. 
And now comes Mrs. Gomila, party defendant herein, through 
her solicitor, J. Ward Gurly, Jr., and enters her appearance to the 
bill of revivor herein. 


Demurrer of C. D. Barker Overruled. 


Tue Rio GRANDE RarILrRoaD Co. ) 
vs. -No. 11018. 
A. J. Gom1na and Tue Recorper or MortTGAGES. 


Extract from Minutes. 


New ORLEANS, SATURDAY, November 7th, 1885. 

Court met pursuant to adjournment. 

Present: Hon. Aleck Boarman, district judge. 

This cause came up to be heard on the demurrer of C. D. Barker 
to the bill herein, and was argued by the counsel for the parties 
respectively ; whereupon, and upon consideration thereof, it was 
ordered that the demurrer be overruled, with leave to the defendant 
to answer on or before the 17th day of November, 1885. 


18 Answer of C. D. Barker. Filed Nov. 17th, 1885. 


Circuit Court of the United States for the Fifth Circuit and Eastern 
District of Louisiana. 


Tue Rro GRANDE RAILROAD Co. 
versus >In Equity. No. 11013. 
A. J. GomIia et als. { 


The separate answer of Caleb D. Barker, one of the defendants, to 
the bill of complaint and supplemental bill of complaint of plain- 
tiff. 

This defendant, now and at all times saving and reserving to him- 
self all benefit and advantage of exception which can or may be had 

4—388 
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or taken to the many errors, uncertainties, and other imperfections 
in said complainant’s said bill of complaint and supplemental bill 
of complaint, for answer thereto, or unto so much thereof as this 
defendant is advised is material or necessary for him to make an- 
swer unto, this defendant, for answer, saith— 

l‘irst. That this defendant is not advised as to the truth of the 
allegations in the first article of plaintiff’s bill or as to the validity 
of the judgment therein set out. 

Second. That this defendant is not advised as to the truth of the 
allegations of the second article of the said bill, and denies the alle- 
gations thereof, and denies that the acts alleged, even if done, would 
produce the legal effect alleged in said bill. 

Third. This defendant alleges the truth to be that the real prop- 
erly described in the third article of plaintiff’s bill belonged to A.J. 

Gomila, and did belong to him previous to the execution of 

49 the mortgage hereinafter described,and now belongs to the sue- 

cession of the said A. J. Gomila, subject, however, then and 

now to the mortgage held by this defendant, as hereinafter set out. 

fourth. This defendant admits that there is a mortgage inscribed 

in the books of the recorder of mortgages for the parish of Orleans— 

a certain mortgage for thesum of eighteen thousand dollars, as de- 
scribed in the fourth article of plaintiff’s bill. 

Fifth. This defendant is not advised as — the truth of the allega- 
tions in the fifth article of plaintiff's bill regarding the :ssuance of 
the writ of execution out of this court, and your defendant denies 
the allegations contained in the said fifth article, to the effeet that 
the said mortgage above described is fictitious, or is a fraud com- 
mitted by said Gomila to cover his property, and denies that the 
notes herein described and the mortgage security is null and void, 
and denies that they were surrendered by Larned Torrey to A. J. 
Gomila, and were thereby cancelled, and denies that they have ever 
since been in the custody and control of the said A. J. Gomila or of 
some of — confederates; and defendant avers that the said mort- 
gage was made for the sum of eighteen thousand dollars, which was 
represented by four notes, to wit: | 

‘Three notes each for five thousand dollars and one note for three 
thousand dollars; that, as far as concerns one of the notes for five 
thousand dollars and the note for three thousand dollars, defendant 
is not advised as to the disposition thereof made by A. J. Gomila & 
Co. or by Larned Torrey; but, as far as the two notes each for five 

thousand dollars, due, one in two years after date and one in 
DU three years atter date, defendant avers the truth to be that 

on or about the 6th Nov., 1884, the said two notes were 
pledged and deposited with this defendant by Larned Torrey to se- 
cure a loan made on that date in cash for the sum of two thousand 
dollars, which sum in cash was paid to the said Larned Torrey, at 
that time a member of the firm of A. J. Gomila & Co.; that subse- 
quently, to wit, on the 10th Novy., 1884, this defendant loaned the 
said Torrey one thousand dollars more in cash, and on the 13th 
Nov., 1884, this defendant loaned the said Torrey one thousand dol- 
lars in cash; the repayment of all of which sums were, by agreement 
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at that time, te be secured by the pledge of the said two above- 
described notes, and that the above-described notes have been, ever 
since 6th Nov., 1854, in the actual possession of this defendant, ex- 
cept at one time, for a few hours, on a day in the month of Nov. or 
Dec., 1884, when they were placed in the possession of said Torrey, 
as agent of this defendant, for the purpose of endeavoring to se- 
cure an advance upon them for the purpose of repaying this de- 
fendant. 

That the said efforts were unsuccessful and the said notes were 
immediately returned to this defendant and have been in his pos- 
session ever since; that the said Torrey, finding that he was unable 
to negotiate the said notes elsewhere and unable to raise the loan 
upon them, for the purpose of repaying this defendant, agreed with 
this defendant that if the said loan was not repaid on or before the 
Ist of January, 1885, the notes should become the property of this 
defendant, and the said loan was not repaid on or before the Ist 

January, 1885, or any portion thereof, and has not been re- 
ol paid at any time since, or any portion thereof, and the said 
notes are now the property of defendant. 

This defendant further avers that the said notes were negotiable 
paper ; that this defendant took them before maturity, hona fide, for 
«a valuable consideration, in due course of business, without any In- 
tention to defraud the creditors of the said Torrey or of the said 
Gomila & Co. 

This defendant avers that the consideration paid for the said 
notes was only a fair consideration, as there was a concurrent mort- 
gage on the property for eight thousand dollars, and the property was 
not, in the opinion of this defendant, worth that sum of money, and 
this defendant did not believe that upon the sale of the said prop- 
erty more can be realized than enough to pay this defendant, as the 
holder of the said mortgage notes, considering the existence of a 


— 
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concurrent mortgage more than the said amount of four thousand 
dollars, with interest, costs, and expenses to which this defendant 
has been and will be put. 

Sixth. This defendant avers that in the said transaction with 
Larned Torrey he does not know whether the said Torrey was act- 
ing for himself or for the firm of Gomila & Co., but that the said 
Torrey had the possession of the said mortgage notes, which were 
negotiable paper, and that the four thousand dollars above set forth 
were advanced and loaned by this defendant, as above set forth, 
upon the faith and security of the said mortgage notes. 

And that defendant denies all and all manner of unlawful com- 
bination and confederacy wherewith he is by the said bill and sup- 

plemental bill charged, with- this, that there is any other 
52 matter, cause, or thing in the complainant’s said bill of com- 

plaint contained material or necessary for this defendant to 
make answer unto and not herein and hereby well and sufficiently 
answered, confessed, traversed, avoided, or denied is not true to the 
knowledge or belief of this defendant; all of which matters and 
things this defendant is ready and willing to aver, maintain, and 
prove as this honorable court shall direct, and humbly prays to be 
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hence dismissed with his reasonable costs and charges in this behalf 
most wrongfully sustained. 
C. D. BARKER. 


JONAS & NIXON, 
Solicitors for Def’t. 


Caleb D. Barker, being sworn, says that he has read the above 
answer subscribed by him; that he is the defendant therein 
named: that he has read the same and knows its contents, and that 
the same is true of hisown knowledge except as to the matters 
therein stated on information and belief, and as to those matters he 


verily believes it to be true. 
C. D. BARKER. 


Appearance of Larned Torrey. 


Rio GRANDE R. R. Co. 
VE. No. 11015. 
GOMILA & Co. ( 


WepNESDAY, Dec. 9th, 1885. 
And now comes Larned Torrey, one of the defendants herein, and 
enters his appearance to the complainant’s bill of complaint and 
supplemental bill. 


53 Order for Production of Books of the Late Firm of Gomila & Co. 
Entered & Filed Dec. 22, 1885. 


United States Circuit Court, 5th Circuit and East. District of 
Louisiana. 


Ture Rio GRANDE RAILROAD Co. ) 
Us. No. 11018. 
A. J. GomILa e€ als. i 


On motion of Geo. L. Bright, solicitor for the complainant, it is 
ordered by the court that the defendant, Larned Torrey, produce and 
deposit with the clerk of this court, Edward R. Hunt, who is also 
the examiner appointed herein to take testimony, all the commer- 
cial books of the late firm of A. J. Gomila & Co. used by said firm 
from and after the first dav of January, 1884, to the present time, 
and especially the bills receivable book, the bills payable book, the 
eash book, the journal, the day book, the ledger, and all check books 
with any and all banks; that he leave them with the said exami- 
ner until the further order of the court; that the plaintiffs, their 
solicitors and agents, be at liberty to inspect them and take copies 
from them ; and it is ordered thatsaid Larned ‘Torrey do produce said 
books within 24 hours after the service of this order, and that he make 
a full and sufficient affidavit whether he has or has not said books 
in his possession, and accounting for the same. 
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Charles Maduell, being sworn, says he is the duly authorized agent 
of the complainants; that the books of A. J. Gomila and Co. men- 
tioned in the foregoing motion are relevant and material to the 
cause of the complainants and are necessary to the question to be de- 


cided. 
CHAS. MADUELL. 
Sworn to and subscribed before me this 22nd day of Dec., 
o4 1885. 
~ [SEAL. | EDWARD J. BLANCHARD, Not. Puh. 


Marshal's Return. 


Received Dec. 25rd, 1885, by the U.S. marshal, and on the 23rd 
day of December, 1885, | served a true copy of the within motion 
and order on Larned Torrey by leaving same at his domicil, No. 
1579 St. Charles street, in the hands of Lizzie Smith, a person over 
14 years of age, he, Larned Torrey, being absent at the time of 
service. 

Returned the same day. 

R. B. PLEASANTS, 
U.S. Marshal, 
By WM. Bb. LOGAN, 
Dy U.S. Marshal. 
Order Vacating. 


ee . 
Extract from Minutes. 


New Or.eans. SaturbDay, Dec. 26th, 1885. 
Court met pursuant to adjournment. 
Present: Hon. Aleck Boarman, district judge. 


Rio GRANDE RAILROAD Co. 
rg. >» No. 110138. 
A. J. Gom1ita & Co. 


This day, on oral motion of Mr. Wm. Grant, counsel for J. Ward 
Gurly, Jr., the court orders that the order made on the 22nd De- 
cember, 1885, directing Larned Torrey to produce certain books, be 
racated as having been improvidently granted, so far as to order the 
Rio Grande Railroad Co. to take rule on the said Torrey to show cause 
why the order should not be made. 


3 Order to Show Cause. 
| uu. Circe 


THe Rio GRANDE RatILroap Co. 
VS. No. 11013. 
A. J. Gom1ta & Co. 


On motion of Geo. L. Bright, solicitor for the plaintiffs, the court 
having ordered the suspension of the order herein made on the 22nd 
Dec., 1885, ordering Larned Torrey to produce certain books, and 
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that the plaintiffs take a rule on him to show cause why said order 
should not be granted, it is now ordered that the said Larned 

5O Torrey show cause on Monday, 28th Dee., 1885, why said 
order as made on Dec. 22 should not be made. 


Order to Produce Books. Ent'd & Filed Dee. 28th, 1885. 


Rio GRANDE RAILROAD Co. 
ps. . No. 11013. 
A. J. GomILa ef als. 


The rule taken by the plaintiffs on Larned Torrey on the 24th 
Dec., 1885, came on for trial this day. 

Present: G. L. Bright, counsel for plaintiff; Rouse and Grant, for 
Larned Torrey. 

After hearing the parties, it is ordered that Larned Torrey produce 
and deposit with E. R. Hunt, appointed herein examiner, all the 
commercial books of the late firm of A. J. Gomila and Co. used by 
said firm from and after the lst Jan., 1884, to the present time, and 
especially the bills receivable and payable book, the cash book, the 
journal, the day book, the ledger, and all check books with any and 
all banks; that he leave them with said examiner until the further 
order of the court; that the solicitors and agents of the plaintiffs 
be at liberty to inspect them and take copies from them. 

And it is ordered that the said Torrey produce and deposit said 
books within 24 hours from service hereof, and that he make a full 
and sufficient affidavit whether he has deposited all the books which 
he is ordered to produce and which are in his possession or under 
his control. 

[It is not intended by this order that any examination or inspec- 
tion of the books when produced shall be made by anybody present 

beyond that which is necessary to enable the examiner to 
56 verify the statement of such witnesses as may be examined 

with reference to the items or statements in the books relating 
to the subject-matters of the suit in which the testimony is to be 
used ; nor is it intended that the books shall be left with the .ex- 
aminer from day to day, but that they shall be after each examina- 
tion in the possession of defendant or counsel for defendant; that 
the books shall be examined only in the presence of the parties or 
attorneys. 

Dec. 28th, 1885. 

(Signed) ALECK BOA RMAN, Judge. 


Marshal’s Return. 

Received Dec. 28, 1885, by the U.S. marshal, and on the same 
day, month, and year I served a true copy of the within decree and 
order upon Rouse & Grant by handing same to Mr. Grant in per- 
son, and unon G. L. Bright by handing the same to him in person. 

R. Bb. PLEASANTS, 
U. 8. Marshal, 
By J. WOOD COLEMAN, 
Dep'ty U. S. MM. 
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o7 Return of L. Torrey to Order to Produce Books. Filed January 
2, 1886. 


UL. S. Cir. Court. 


Rio GRANDE RaILroap Co. 
vs. No. 11018. 
A. J. GomILa ef als. 


Now comes Larned Torrey and, for return to the order herein 
served on him requiring the production of certain books, says that 
in obedience to and according to said order he now produces the fol- 

| lowing books of said late firm of Gomila & Co., viz: 
| One cash book. 
| One journal. 
One ledger. 
| Three check books—two on the Union Nat'l Bank and one on the 
State Nat'l Bank. 

One bills receivable book. 

One bills payable book. 

And, further, this respondent returns and says that the above-de- 
scribed books are all the books which he has or knows of included 
in the terms of said order, except a day book or blotter, which re- 
=? spondent can’t find, the contents of which are in the journal pro- 


duced. 


LARNED TORREY. 


Subscribed and sworn — before me Jan. 2nd. 1886. 
EK. R. HUNT, 


Commissioner U. S. Cir’t Court, East. Dist. of La. 
5S Pro Confesso as to Larned Torrey. 
Extract from Chancery Order Book, Jan’y 27th, 1886. 


210 GRANDE RAILRUAD Co.) 
vs. No. 110138. 
GomMILa et al. ( 


On motion of Geo. L. Bright, solicitor for the complainants 
herein, and it appearing that Larned Torrey, one of the defendants 
herein, has been duly served with process of subpcena and entered 
appearance by solicitor, and that he has failed to demur, answer, or 
plead to the bill of complaint within the time required by law, it 
is ordered that said bill, as to the matters and things therein con- 
tained, charged, and set forth, be, and the same is hereby, taken as 
confessed against the said Larned Torrey, defendant. 
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Motion and Order for Publication, &c. 
Iixtract from the Minutes, November Term, 1885. 


New Or veans, Monpay, February 22, 1886. 
Court met pursuant to adjournment. 
Present: Hon. Edward C. Billings, district judge. 


Rio GRANDE R. R. Co.) 
US. No. 11018. 
A. J.GomiLa & Co. et al. 


On motion of Rouse & Grant and Jonas & Nixon, solicitors for 
defendants, and suggesting that the delays for taking evidence have 
eiapsed, it is ordered that publication of testimony do now pass, and 
that the cause be assigned for hearing on the 12th day of March, 
1886, at 11 a. m., and that complainant’s counsel be notified. 

59 Order to Geo. C. Layfaye to Produce Copy of Bank Account. 
Entered & Filed Feb’'y 25rd, 1886. 


U. S. Cireuit Court. 


THe Rio GRANDE RAILROAD Co.) 
Vs. - No. 110138. 
GoMILA et al. j 


[In equity. 


On motion of Geo. L. Bright, solicitor for the plaintiffs, it is 
ordered that George C. Layfaye, book-keeper for the Louisiana 
National Bank, do produce before the examiner in this cause, on 
Saturday, 27th Feb’y, 1886, at 11 a. m., a true and correct copy of 
the account of deposits made and checks drawn by C. D. Barker 
from the Ist day of October, 1884, to the present time, and showing 
what balance, if any, the said Barker had to his credit on Ist Oc- 
tober, 1884, and Ist November, 1884. 


Marshal’s Return. 


Received Feb. 24th, 1886, by the U.S. marshal, and on the 24th 
day of Feb., 1886, I served a true copy of the within order to produce 
copy of bank account on Geo. C. Lafaye by handing the same to him 
in person, 


R. B. PLEASANTS, 
U7. S. Marshal, East. Dist. of La. 
JNO. BAKER, 
Deputy U.S. Marshal. 


. 


| 
|. 


\ 


| 
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60 Order to C. D. Barker to Produce, &c. Ent’'d & Filed Feb’y 23d, 
1586. 


U.S. Cireuit Court. 


THe Rio GRANDE RalLRoapD Co. 
us. No. 110138. 
GOMILA et al. 


On motion of Geo. L. Bright, solicitor for the plaintiffs, it is or- 
dered that Caleb D. Barker, one of the defendants, produce before 
the examiner in this cause, on Saturday, 27th Feb’y, 1886, at 12 
o'clock m., his bank book with the Louisiana National Bank, and 
especially the book in which were entered the deposits made by him 
in October and November, 1584; and also his check book with the 
said bank from October and November, 1884. 

And it is ordered that these books remain with the examiner 
until the following Monday, at 12 m. 


Marshal's Return. 


Received Feb. 24th, 1886, by the U.S. marshal, and on the 24th 
day of Feb., 1886, I served a true copy of the within order to produce 
on Caleb D. Barker by leaving the same at his domicil, 193 Thalia 
St.,in hands of Kate Linagan, servant for said party; Mr. Barker 
absent at service. 

R. B. PLEASANTS, 
U.S. Marshal. 
JNO. BAKER, 
Dep'ty U. 8. Marshal. 


Continuance. 
Extract from Minutes. 


New ORLEANS, FRipAy, April 16th, 1886. 
Court met pursuant to adjournment. 
Present: Hon. Edward C. Billings, district judge. 


Tne Rio GRANDE RAILROAD Co. 
U8. No. 11018. 
A. J. Gom1La ef al. 


This cause came on at this term to be heard on the bill, the su 
plemental bills, the answer, replications, and other proceedings in 
the cause. 

Whereupon the complainant offered the following evidence in 
support of its bill, to wit: 4 

1. Testimony of Larned Torrey, Exhibit A. 

, A. P. Noll. 
Thomas P. Rouche. 
Chas. Maduell. 
Louis M. Avendano. 
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6. Petition of Rio Grande Railroad Company v. Gomila & Co. 
and the ac. annexed to it, filed July Ist, 1884, in the suit No. 10628 
of this court. 

Marshal’s return of service of the petition and citation on Gomila 
& Co. and on A. J. Gomila and Larned Torrey, and the judgment 
rendered in the same suit on Sth Jan., 1885; also the exception filed 
in the suit on Oct. 22nd, 1884, and the answer, filed on 17th Nov., 
1854. 

And the plaintiffs offer and file in evidence— ‘ 

7. The mortgage certificate, dated Jan’y 20th, 1885, marked 
Plaintiffs’ Exhibit B. 
62 Stb. The deed of sale to Gomila, dated 7th Feb’y, 1884, 
marked Plaintiffs’ Exhibit C. 
The act of mortgage made by A. J. Gomila to Gomila & Co., 
dated Feb’y Sth, m: arked Exhibit D. 

10. The writ of execution, issued on the 22nd Jan’y, 1885, nied the 
return of the marshal thereon, in suit 10628. 

11. The alias writ of execution, issued in the same suit on April 
Sth, 1885, and the return of the marshal thereon. 

12. Letter of Gomila & Co. to A. Wessbriski, president of the Rio 
Grande Railroad Co., dated 9th June, 1881, now marked Exhibit E. 

13. Protests of drafts, marked Exhibits T & G, H, N, & I. 

14. Testimony of Larned Torrey, taken Jan. 16th, 1885. 

17. ‘Testimony of Larned Torrey, taken Jan. 23, 1886. 

18. Petition of Mrs. b. H. Bullitt against P. S. Wiltz, Jr., No. 11210 
of the docket of this court. 

20. ‘Transcript from circuit court, city of St. Louis, suit Breedlove 
Smith vs. Gomila & ‘Torrey, marked Exhibit Z. 

21. The check book — C. D. Barker, marked L. 

22. Copy of the bank aceount of C. D. Barker with the La. State 
Bank, furnished by Geo. C. Lafaye and marked Exhibit X, Y, Z. 

23. The srd opposition of J. Ward Gurley, Jr., filed in the suit of 
The Rio Grande Railroad Co. the [vs.] Gomila & Co. , No. 10628 of the 
docket of this court. 

24. The bank book of C. D. Barker with La. State Nat'l Bank, 
marked Exhibit L. 

25. ‘The testimony of Owen Gernon. 
b 26. Proceedings before the examiner of Feb’y 27th, 1885, 
wherein C. D. Barker produced the bank book L, and wherein 
Geo. C. Lafaye produced account marked X, Y, Z. 

And the defendants offered the following evidence in support of 
their answer, viz: 

Evidence and deposition of Caleb D. Barker and exhibits. 

2. Documents X, Y, Z, filed 27th Feb’y, 1886. 

3. Deposition of J. Ward Gurley, Jr., and exhibits. 

4. rg “ G. C. Lafaye. , 

And the cause was partially argued by the counsel for the com- 
plainants, and was continued for further hearing until to-morrow, at 
12 m. 
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COMPLAINANT'S EVIDENCE. 
64 Testimony of Larned Torry for Plaintiff. 


United States Circuit Court, Eastern District of Louisiana, Fifth Judi- 
cial Circuit. 


THe Rio GrRanpe Raitway Co. 
vs. No. 11018. 
A. J. Gomita et als. 


Testimony taken in the office of the clerk of the circuit court of the 
United States, eastern district of La., before the Honl. E. R. Hunt, 
examiner, Saturday, December 5th, 1885. 


Appearances: George L. Bright, Esq., for plaintiff; J. O. Nixon, 
Jr., Esq., for C. A. Barker; Wim. Grant, Esq., for J. W. Gurley, Jr. 


Testimony of Larned Torry. 
LANED Torrey, Esqr., sworn and examined, says: 
By Mr. Brieur: 
65 Q. Are you any relation to A. J. Gomilla? 
A. Yes, sir; brother-in-law. 
Q. Are you any relation to J. Ward Gurley, Jr.? 
A. Yes, sir; brother-in-law. 
Q. Are vou any relation to Mr. Barker? 
A. No, sir. 
Q. What business relations have you had with Mr. Barker? 
A. He has done business with the firm of Gomilla & Co., of which 
was a member, for several vears. 
Q. He has done business with Gomilla & Co. ? 
A. Yes, sir. 
Q. What business ? 
A. Commission business—buying and selling grain for us. 
@. Broker? 
A. Yes, sir. 
Q. For what length of time ? 
A. Ever since there was a firm existing, 1 think. 
Q. From what time to what time? 
A. From 1882-1885. 
Q. Who composed the firm of Gomilla & Co.? 
A. A. J. Gomilla and myself. 
Q. When was that firin formed ? 
A. I think, in the latter part of 1581. 
Q. And it lasted to what time? 
A. To the beginning of 1885. 
66 Q. When did it become insolvent and unable to meet its 
obligations ”? 
A. About the middle of 1884, I think. 
Be sure of that; give us the exact date. 
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A. I don’t know the exact date. 

Q. Was it not before February, 1884, that they failed to meet their 
obligations ? 

A. Some of its obligations; yes, sir. 

Q. Was it not in the commercial world reputed to have failed in 
February, 1884? 

A. Well, about that time, I think. 

Q. Had it not for a good while before that failed to pay the debt 
of the Rio Grande Railway Company ? 

A. Not fora good while. I think that the drafts were presented 
in December, 1883; that’s my recollection of it. Iam not positive 
about it. 

Q. Did they not go to protest on those drafts ? 

A. Yes, sir. 

. They were unable to pay the drafts ? 

A. Gomilla & Co. did not go to protest. 

Q. But they were unable to pay the drafts ? 

A. Yes, sir. 

Q. What was your interest in the firm of Gomilla & Co.? 

A. Twenty-five per cent. of the net earnings. 

Q. Did you put any capital in it? 

A. Not a dollar. 
67 Q. Were you indebted to the firm at the end of the partner- 
ship? 

A. Yes, sir. 

@. Who was the book-keeper of that firm ? 

A. Mr. Lazurtegue at one time and Mr. Leon Labatt at another. 

Q. Who was the first book-keeper? 

A. Mr. Lazurtegue. 

Q. Who succeeded him? 
A. Labatt. 

Q. Were they the only two book-keepers ? 

A. Yes, sir. I don’t know but what I kept the books for a short 
time during the existence of the firm. 

Q. Did Gomilla & Co. keep a regular set of books? 

A. Yes, sir. 

(). Where are those books now ‘ 

A. They are in my possession. 

Q. At what place ? 

A. 63 Magazine street. 

(). What books did they keep? 

A. A regular set of books. 

(). Please name them. 

A. Cash book, journal, ledger 

(). Check book ? 

A. Check books. . 

QM. On what banks? 

A. Union and State National. 

Q. Up to what time were those books kept ? 
68 A. I cannot say. 
Q. They will show for themselves ? 


}) 
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A. Yes, sir; up toa short time before the dissolution. 

Q. Who did the other three-quarters of the firm of Gomilla & Co. 
belong to? 

A. Mr. Gomilla. 

Q. You know that Mr. Gomilla made a mortgage in favor of Go- 
milla & Co., before Flower, notary public, for eighteen thousand dol- 
lars ? 

A. Yes, sir. 

Q. You accepted the mortgage? 

A. Yes sir. 

Q. Did you receive the notes ? 

A. Yes, sir. 

@. From whom? 

A. I received them from Mr. Gomilla. 

(). When did he give them to you? 

A. I think it was in February, 1854. 

Q. At what place? 

A. At the office, I think. 

(). What office? 

A. Our office. 

QQ. That — your business office? 

A. Yes, sir. 

Q. Did he bring them to you there? 

A. Yes, sir. 
69 Q. What did you do with them? Where did you put them 
the very moment that he gave them to you? 

A. I placed them in the hands of Mr. Gurley, I think. 

Q. Before that did you put them in any place in the office? 

A. I don’t know. 
‘Q. Tell us exactly now what did vou do with these notes when 
you reed them ? 

‘A. I placed them in the hands of Mr. Gurley—borrowed money 
on them—gave them to him as collateral. 

. Go on and tell us how much you borrowed on them. 

A. On February 6th I borrowed ($5,496.50) thirty-four hundred and 
nitjety-six & ,°,°, dollars; February 11th,($1,498.50) fourteen hundred 
and ninety-eight & °°, dollars; May 20th, ($1,000.00) one thousand 
doliars. I wanted some more and Mr. Gurley could not give it to 
me, and I took the two last notes and I borrowed some money on 
the m by placing them in the Teutonia Insurance Company. August 
21st, 1884, I withdrew them from the Teutonia Insurance Company 
udl placed them in the State National Bank, and also borrowed 
money on them there. I withdrew them from the State National 
Bank in November some time—I have'nt got the exact date—and 
placed them with Mr. Barker, and borrowed four thousand dollars 
from him on them. ‘Two of the notes, one of five thousand and one 
of three thousand dollars, I believe, are in the hands of Mr. Gurley at 
present, and the other two, of five thousand each, are in the hands 

of Mr. Barker, as far as I know. 
70 Q. Who delivered the notes to Gurley ? 
A. I did. 


\ 
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(. How many of them did you deliver? 
A. Four; three of five thousand each and one of three thousand. 
Q. Did you deliver them all at the same time? 
A. Yes, sir. 
Q. Did he give you the money at the time that you delivered 
= to him? 
. He gave me $3,496.50 on the 6th of February, and he gave me 
$1,498.50 on the 11th, and $1,000.00 on the 20th May. 
Q. When he gave you this money you delivered him the notes? 
A. Yes, sir. 
Q. Did you sign any pledge to him of those notes at that time? 
A. No, sir; I think not. 
(). State the conversation that you had with him at the time. 
A. I don’t remember it. 
Q. What did you tell him that you gave him the notes for? 
A. Because | wanted to borrow some money on them. 
(). Did you apply to him to lend you the money on them ? 
A. Yes, sir. 
Q. Did Mr. Gomilla send you there? 
A. I think that he advised me to go there. 
Did he tell you to give the notes to Gurley ? 
A. I knew that I would have to give them if I borrowed his 
money. 
Q. Did he tell you to hand them to Gurley ? 
71 — [ don’t remember. 
. They were Gomilla’s notes ? 
A. Ther were the mortgage notes on his house; yes, sir. 
©. They did not be long to you: 
A. They belonged to the firm. 
Q. But not to you individually ? 
A. No, sir; to the firm. 
Q. You have no interest in them ? 
. They were the property of the firm; that’s the only interest 
that I knew of. 
Q. How was this $5,496.50 given to you—in cash money or by 
check ? 
A. I don’t remember; I think it was a check. 
@. On what bank ? 
A. I don’t know that. 
Q. How were the $1,498.50 given to you; check or cash ? 
A. I don’t remember, but I presume it was a check. 
Q. How was the $1,000 given to you? 
A. I don’t remember that. 
(). Cash or check ? 
A. I presume it was a check. 
(). Can youstate upon what bank any of those checks were drawn? 
A. No, sir; I cannot. 
(. What did you do with the money ? 
A. I deposited it and used it in our business. 
(. It went into your books? 
A. Yes, sir. 
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Q. To whose credit? 
72 A. It went to the credit of loan account. 
Q. It went into your cash book? 

A. Yes, sir. 

(). How many days after you got the note did you make this 
transaction with Mr. Gurley ” 

A. I don’t know that; I don’t know that there was any time that 
intervened or not. 

Q. Did Gurley know at the time that Gomilla & Co. were insolv- 
ent? 

A. He knew that they had refused to accept some drafts that were 
presented of the Rio Grande Railroad Company. 

Q. Did he know that they were unable to meet their obligations, 
and that they had lost their credit? 

A. I don’t know that he did. I could not say. 

(). Was it not a fact? 

A. They were unable to meet that obligation. 

Q. That they were unable to meet a great many other obligations ? 

A. Well, yes, sir; they were, I think. 

Q. What was the amount of the obligation that they were unable 
to meet—about how much ? 

A. I don’t know that. 

(). The obligations that they were unable to meet, did not those 
obligations am’t to over eighty thousand dollars ($80,000.00) ? 

A. I presume they were as much as that. 
Q. Did Mr. Gurley know that fact? 
3 A. I don’t know. 
(. Did he know that they were unable to meet any of their 


‘ 


debts? 

A. He knew that they had refused to accept some drafts. 

Q. We know all that. We wantsomething else besides that from 
you ? 

A. I don’t know that he knew it at that time. 

(). Was he not counsel of the house of Gomilla & Co.? 

A. Yes, sir. 

Q. Were you in the habit of consulting him before you took the 
notes from him ? 

A. Yes, sir. 

Q. Did you not consult with him relative to the business of Gomilla 
& Co.? That would have given him to understand that that firm was 

: insolvent firm ? 

A. I don’t know that I ever did. 

Q. You say that you withdrew some of these notes from Mr. 
Gurley ? 

A. Yes, sir. 

Q. State the conversation that you had with him at the time of 
withdrawing them. 

A. I don’t remember that. 

Q. Did you not give him any reasons for withdrawing them ? 
A. I think that | told him that | wanted some more money. 
Q. You are not positive of that? 
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A. No, sir. 
Q. What did he say to you? 
A. He said that he did not have it, or something of that 
74 kind, or that he could not spare it. 
(. Did you ask him for the notes ? 
A. I told him to give me back the notes and | would try to get 
the money somewhere else. 
Q. He gave them back to you”? 
A. Yes, sir. 
(). Hlow manv did he give back to you? 
A. ‘Two of five thousand each. 
(). What did you do with those two ? 
A. What did we do with them ? 
(. Yes. 
A. I placed them in Teutonia Insurance Company. I borrowed 
money on them. 
Q. Who was the individual of the Teutonia Insurance Company 
that you transacted the business with ? 
A. I think it was with Mr. Hall, the secretary ; it may have been 
with Mr. Rickert; [ am not sure. 
(). Did you sign any document with them ? 
A. I signed a note. 
@. Pledge? 
A. Yes, sir. 
Q. In what name did you pledge them ? 
A. Gomilla & Co. 
(). Ilow much did you receive from them ? 
A. live thousand dollars, I think. 
Q. What did you do with the money ? 
70 A. I used it in business. 
(). It went into your books? 
A. Yes, sir. 
(). ‘The books will show what became of it? 
A. Yes, sir. 
Q. When was that loan made by Teutonia Insurance Co.? 
A. In August. 
Q. Of what year? 
A. August 21st, 1554. 
Q. When was it paid back ? 
A. My recollection of it is that we had it for about ten days. 
(). Where did you get the money to pay it with? 
A. I got it from the State National Bank. 
(). State National Bank ? 
A. Yes, sir. 
@. Describe that transaction. 
A. It was a loan similar to the Teutonia Insurance Co. I with- 
drew it from the Teutonia and placed it with the State Bank. 
Q. Did you not have to pay the Teutonia the cash before they 
would — you up the notes? 
A. Yes, sir. 
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Q. Did you not have to pay the Teutonia the cash before you 
could pledge the notes to the other bank ? 
A. I went in there and arranged it with them. No, I would not 
have to do it with them. Ordinarily they would give me the notes 
until I could place them somewhere else. 
76 Q. Did they do that? 
A. Yes, sir. 
Q. They gave you the notes? 
A. Yes, sir. 
Q. And you went around to the State Bank and placed them 
there? 
A. Yes, sir. 
Q. That’s the way that it oceurred ? 
A. Yes, sir; I think that’s the way that it occurred. 
Q. With what officer in the State National Bank did you have 
that transaction ? 
A. Mr. Roach, the cashier, I think. 
Q. Did you sign a pledge to him? 
A. Yes, sir. 
©. What date? 
A. I don’t know, sir. 
. About what time? 
A. October 10th, I think. 
(). October 10th ? 
A. Yes, sir. 
Q. Did you give them a note pledging these mortgage notes to 
them ? 
A. Yes, sir. 
Q. Did you pay that note? 
A. Yes, sir. 
Q. And they returned you the mortgage notes? 
A. Yes, sir. 
(). When you got these notes from the State National Bank 
what did you do with them ? 
A. I placed them in the hands of Mr. Barker. 
(). All of this was done with the advice of Mr. Gomilla ? 
A. No, sir. 
(). How was it done? 
A. The Teutonia asked me to take up the loan and I placed it 
with the State Bank. I presume that Mr. Gomilla knew of it. I 
don’t know whether he did or not. The State Bank asked me to 
take up the loan. They said that they did not like to loan money 
on mortgage paper, and I placed it with Mr. Parker. Mr. Gomilla 
did not know where the money was gotten from for several months 
after I placed it there. 
(). What day was it that you put it with Mr. Barker? 
A. In November some time. 
Q. Parker gave you the money at that time? 
A. Yes, sir. 
Q. By check? 
A. No, sir. 
6—3385 
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@. How—cash ? 
A. Cash. 
Q. Wheredid he get it from ? 
A. I don’t know; I presume that he got it from the bank. 
(). — that money go into your books” 
A. No, sir. 
Q. Why did it not? 
78 A. Our book-keeper had left then and we were keeping no 
books. 
Q. Did it go into any books? 
A. None whatever. 
Q. Can you tell what date that was? 
A. It was in November some time; I don’t know when ; I can- 
not tell the date exactly. 
Q. Hey? 
A. I don’t know what date exactly. 
(). Did you keep any memoranda of the transaction ? 
A. No, sir. 
. None at all? 
A. No, sir. 
Q. And you entered it in no book of any kind? 
A. No, sir. 
Q. Neither in the commercial books nor in memoranda books ? 
A. No, sir. 
Q. Nor in any bank book? 
A. No, sir. 
Q. Did you deposit in the bank ? 
A. No, sir. 
Q. Did you give it to Mr. Gomilla? 
A. No, sir. 
Q. What did you do with it? 
A. I paid the note at the State National Bank. 
Q. How much of it did you pay to the State National Bank ? 
A. Two thousand dollars. 
79 Q. What did you do with the balance? 
A. The balance, the other two thousand dollars, I paid to 
Mr. Dillingham. 
Q. What Dillingham ? 
A. Mr. Charles Dillingham. 
(). For what? 
A. A deal that we had with him. 
Q. That appeared by your books? 
A. No, sir. ' 
Q. Don’t appear by your books at all? 


A. No, sir. 
Q. Did you have any papers to show the deal? 
A. Fou ae. ’ 


). What papers did you have to show the deal ? 
A. There was a memoranda of purcliase of some cotton and a 
sale—I have forgotten exactly which; it was a future deal. 

Q. What day was that? 
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A. When I paid the money to him, you mean? 

. Yes? 

A. In November some time. 

Q. How much did you pay him? 

A. Two thousand dollars. 

(). And three thousand to the bank ? 

A. No, sir; two thousand. 

@. That made four thousand ? 

A, Yes, sir. 
80) (). And the other thousand ? 
A. There was uo other thousand. Four thousand dollars 

was all that I got from Mr. Parker. 

Q. Did you get it from Parker all at one time? 

A. No, sir; at three different times. 

Q. What time did you get it from Mr. Parker? 

A. What time? 

(. Yes, sir. 

A. In the month of November, 1884; I have forgotten the date. 
All of it was gotten in the month of November, 18384. 

(). No date? 

A. No; I don’t remember the date. 

(). No memoranda kept of dates? 
A. He kept a memoranda of the dates. 
Q. But you have got none? 
A. No, sir. 
Q. Did he give vou any receipt for the mortgage notes? 
A. None whatsoever. 
Q. Did you give him any note for the money that he loaned you? 
A. No, sir. 
Q. Did you give him any receipt for the money that he loaned 


A. No, sir. 

Q. You gave him nothing ? 

A. No, sir; I gave him the notes. 

Q. How much did he give you the first time? 
81 A. Two thousand dollars. 
Q. It was then that you gave him what? 

A. I gave him both notes. 

(). Describe the notes. How much were the notes? 

A. Two notes of five thousand dollars each. 

Q. In what place was the transaction made? 

A. Produce Exchange, I think. 

Q. It was there that you gave him the notes and there he gave 
you the money? 

A. Yes, sir. 

Q. Who was present? 

A. Nobody. 

Q. Did that money go into your books? 

A. No, sir. 

Q. Gomilla & Co. were then doing business ? 

A. Yes, sir. 
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Q. Why did it not go into your books? 
A. We had no book- keeper, ‘and I knew that the transaction would 
show for itself at any time. We rec'd the money and paid it out. 
Q. Did you have an account with Dillingham ? 
A. An account? 
@. Yes, sir. 
A. No, sir. 
Q. With Dillingham ? 
A. No, sir; we had a deal with him. 
82 Q. No account on the books of that deal? 
A. No, sir. 
Q. Your books do not show that you owed him any money? 
A. Not a dollar. 
Q. They do not show that you paid him any money ? 
A. No, sir. 
Q. What is Dillingham’s first name ? 
A. Charles. 
©. After this transaction were not entries made in the books of 
Gomilla & Co. for anybody ? 
A. No, sir; I think not. I think that the last entries made in 
those books were in October. 
Q. Of what year? 
A. 1884; that’s my recollection of it. 
Q. Did Gomilla tell you to borrow this money from Parker ? 
A. No,sir; Mr. Gomilla was in St. Louis when [ got the money. 
Q. Did you deposit the money in bank yourself? 
A. No, sir; I never deposited it at all. 
@. Then, there is no written record of that transaction at all ? 
A. No, sIr. 
Q. There is no evidence of or witness to it but yourself? 
A. No, sir. 
(. What else did you borrow from Mr. Parker ? 
| 3 Nothing. 
Do you say that you borrowed $2,000.00 at one time, and how 
much at another 
A. One ae 
83 Q. What day did you borrow the one thousand ? 
[ don’t know. 
Q. What day did you borrow the other one thousand ? 
A. I don’t know. 
Q. And all of the amounts were paid to you in cash ? 
A. Yes, sIr. 
Q. In bills? 
A. Yes, sir. 
Q. Of what denomination ? 
A. I don’t know; fives, tens, twenties, ete., I suppose. 
Q. Did Mr. Parker take it out of his pocket and hand it to you ? 
A. He went to the bank and drew it and came out and handed it 
to me. 
Q. Where? 
A. Louisiana National Bank, I think. 
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Q. Where did he hand it to you at? 

A. Outside of the bank; somewheres on the street or in the en- 
trance there. 

Q. What bank do you say that it was? 

A. The Louisiana National Bank, 1 think it was. 

@. Are you sure of it? 

A. No, sir. 

Q. But you went to the bank with him ? 

A. Yes, sir. 

(). And he went inside of the bank, got the money, brought it 
out, and gave it to you? 

A. Yes, sir. 
S4 Q. Where did he give it to you at? 
A. Somewheres on the street, near the bank. 

Q. Can you make certain of what passed ? 

A. No, sir; I am not positive of it. My recollection of it is that 
it was the Louisiana National Bank. 

(). What street is it on? 

A. Common between Camp and St. Charles. 

@. What conversation did you have with him at the time that 
you gave him the mortgage notes? 

A. That I don’t remember. I presume I told him that I wanted 
to borrow some money on them. 

Q. Well, what did he say? 

A. He said that he could lend me some. 

Q. What else? 

A. And he loaned me two thousand dollars ($2,000.00). I went 
to him another day and I told him that I wanted one thousand dol- 
lars and he gave me that. Another day I went to him and I told 
him that I wanted one thousand dollars and he gave it to me. 

Q. What else was said? That’s what you have already told us. 

A. I don’t remember the conversation. 

Q. What bargain did you make with him about it? 

A. I gave him the notes as collateral. 

(Q). What verbal understanding or bargain did you make with 
him ? 

A. I don’t remember that I made any bargain. 

Q. Did you not say for how long you would have the money ? 

A. I told him that probably I would not want it but for a 
85 few days. 
Q. How much interest was you to pay him? 

A. We did not agree upon a rate of interest at all. 

Q. Did you give him any note to represent what you borrowed ? 

A. No, sir. 

Q. Did you give him any receipt for the money? 

A. No, sir. 

(. And nowhere entered it on the books? 

A. No, sir. 

Q. Did you ever account to A. J. Gomilla about this transaction ? 

A. I told him that I had borrowed the money. 

@. He was in St. Louis? 
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A. He was in St. Louis, as I told you, when I borrowed the money, 
and when he got home I[ told him that I had borrowed four thou- 
sand dollars ($4,000.00). 

(). Did you tell him from whom ? 

A. No, sir; he did not ask me. I told him what I had done with 
it. 

(). What did he say? 

A. I don’t remember what he said. 

Q. Had you any interest in those mortgage notes that you handed 
to Parker, except the fact that you were interested in the firm of Go- 
milla & Co. ? 

A. None whatsoever. 

(). The debt to Dillingham, whose debt was it? 

A. Gomilla & Co.’s. 

(). And you had no moneys coming to you from that firin of Go- 

milla & Co.? 
86 A. I had any which? 
(). Assets. 

A. None at all. 

(). None atall? 

A. No, sir. 

Q. It was altogether Gomilla’s business ? 

A. Yes, sir. 

(. These mortgage notes were altogether Gomilla’s business ? 

A. They were the property of Gomilla & Co. 

(). But they were in reaiity Gomilla’s notes ? 

A. No, they were not; they were the property of Gomilla & Co. 

(). You had no interest in that firm ? 

A. Yes, sir; one quarter. 

(). Nominal ? 

A. In the earnings. 

©. Nominal ? 

A. In the earnings, I tell you. 

Q. Therefore if anybody had loaned money to Gomilla & Co. it 
would have all gone to Gomilla ? 

By Mr. Nixon: I object as leading; and, second, its asking the wit- 
ness for an opinion on a question of law. 


(. At that time was not Gomilla fixing himself to avoid his 
creditors ? 

A. No, sir. 

Q. Did he not talk to you and tell you that he would start busi- 
ness in some other name to avoid them ? 

A. No, sir. 
87 Q. Did you ever know him to write a letter to that effect ? 
A. What effect ? 

Q. That he would go into business in some other name if his cred- 
itors did not accept his terms. 

A. No, sir. 

Q. Did you write any letters for him ? 

A. No, sir. 
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Q. Whose handwriting is that? (Document shown witness.) 
A. Mr. Labatt’s. 


By Mr. Nixon : 


@. What Labatt? 
A. Leon Labatt. 


By Mr. Bricur: Witness being shown letter dated 9th of June, 
15584, states that it is in the handwriting of Mr. Labatt. 

By Mr. Nixon: Counsel for the defendant objects to the test’y of 
the witness in regard to the handwriting and signature to the letter 
in question unless the letier is identified in some way by the person 
taking the testimony. 

By Mr. Grant: I object further because counsel refuses to exhibit 
to respondents’ counsel. 


By Mr. Bricut: 


Q. Did Mr. Gomilla have some furniture and some wagons? 
A. Yes, sir. 
88 Q. Did he not make a transfer of them to somebody ? 


By Mr. Grant: I object as ir- and not pertinent to the issue. 
By Mr. Bricur: 


Q. Do you refuse to answer the question Mr. witness? 
A. Yes, sir. 


By Mr. Nrxow: 


Q. If the court should rule that the question was a proper ques- 
tion would you answer it? 
A. Yes, sir. 


By Mr. Brieur: 


(. Do you know Mr. Breedlove Smith ? 

A. Yes, sir. 

Q. Do you know that there was a judgment rendered in favor of 
Gomilla & Co. against Keeler Bros.’ 

By Mr. Nixon: I object to that on the ground that thé judgment 
is the best evidence of its contents. 


By Mr. Bricut: 
Q. Against Keeler Bros. ? 


By Mr. Nixon: I object to any testimony in regard to the judg- 
ment unless a copy of the judgment be produced. 
By Mr.Grant: I object as being impertinent and not relevant to 
this suit. 
89 By Mr. Grant: We donot object to the witness answering 
the question, but we reserve our objection to the evidence. 


A. Yes, sir. 
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By Mr. Bricnr: 


Q. Do you know that since it was rendered that Gomilla & Co., 
either Mr. Gomilla or vou or both, went before Hero, notary public, 
and prepared documents to enable Breedlove Smith to attach that 
property in St. Louis? 

By Mr. Grant: We object to that because it is not involved in 
this suit, irrelevant, and impertinent, and we advise the witness that 
he is under no necessity to answer that question. 

By Mr. Bricut: 

Q. What do you say, Mr. Torrey ? 

A. In regard to that question ? 

Q. Yes, sir. 

A. I refuse to answer it. 

(. Was it you or Mr. Gomilla that went to Mr. Hero’s office? 


sy Mr. Grant: I make the same objection to this question. 


By Mr. Bricut: 

Q. Do you refuse to tell us? 

A. Yes, sir. 

Q. Was Breedlove Smith at any time a clerk of Gomilla? 
90) A. Yes, sir. 

(). When he was in St. Louis what business relations did 
he have with Gomilla? 

A. He has been connected with Gomilla for several years; he 
was not a clerk of Gomilla & Co. 

(). Did you ever make a statement of the assets and liabilities of 
Gomilla & Co.? 

A. No, sir; I think not. 

Q. Did you ever sce one? 

A. Did I ever see a statement” 

(. Yes. 

A. No, sir. 

(). Did you not see one that M. J. Gomilla had? 

A. M. J. Gomilla? 

Q. Did you not see one that M. J. Gomilla had ? 

A. I don’t remember that I did. 

Q. Was it not handed to him by the firm of Gomilla & Co., and 
was it not sent to Brownsville by Gomilla & Co., and whilst in 
Brownsville did they not use him for the purpose of effecting a set- 
tlement with their creditors? 

A. Mr. M.J. Gomilla lived in Brownsville; I don’t know whether 
Gomilla & Co. ever sent him a statement of their assets or not; they 
may have done so; I don’t remember that. 

Q. Did you not have correspondence with him relative to .your 
business affairs ? 

A. Yes, sir. 

Q. And about making a settlement with your creditors 
O1 there? 
A. Yes, sir. 
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Q. Did you not give him a list of those creditors there? 

A. Yes sir; I don’t know; I presume that we > did. 

2. Have you got a copy of it in your office’ 

No, sir. 

") Do you say positively that you did not give Mr. M. J. Gomilla 
a statement of your affairs to execute a settlement with the Rio 
Grande Railroad Co. and your other creditors in Brownsville? 

A. No, sir; I don’t say that. 

Q. Did you give him such a document for such a purpose? 

A. I say that I don’t know. 

Q. Do you know that he had one? 

A. No, sir. 

Q. Did any ever issue from your office ? 

A. I don’t know that. 

Q. What do you know about it? 

A. Know about what? 

Q. About what I have been asking you; do you know anything 
about it? 

A. I don’t know anything particularly, except that there may 
have been a statement sent to Mr. Gomilla and there may not have 
been, but it’s likely that there was. 

Q. What day was it likely to have been sent? 

A. I don’t know that. 

Q. Could such a statement be made again from your books? 

A. The amount of our liabilities and assets ? 
92 (. Yes, sir. 
A. Yes, sir. 

Q. Look at the document purporting to be the assets and liabili- 

ties of Gomilla & Co., now handed to you, marked Exhibit “A,” and 


' state whether it is not a statement of the assets and liabilities of Go- 


milla & Co. 

A. I don’t know anything about this document. It did not come 
from our office. There are some am’ts in here that I recognize as part 
of the assets of Gomilla & Co. 

Q. State what amounts you recognize in that document as part 
of the assets of Gomilla & Co. 

A. A. J. Gomilla’s residence, for instance; property in Illinois; 
stocks in elevator ; mortgages, notes of the Phoenix Mill; hull of the 
bark Concordia; steam-engines; steamship Deronda; and these 
other amounts, I do not know whether they are correct or not. 
Shall I call them out? 

Q. Hey? 

A. These amounts here, I do not know whether they are correct 
or not. 

(. But you had such assets ? 

A. Yes, sir. 

(. And the liabilities on that document, do you recognize them ? 
A. I don’t know whether the amounts are correct or not. 

Q. But vou recognize them as being liabilities ? 

A. Yes, sir; I don’t know whether these amounts are correct or 
not, but we did owe these people some money, | know. 

7—v88 
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93 Q. That document must have originated from the office of 
Gomilla & Co.? 

A. I don’t know; I do not recognize the writing. 

(. But the original of this, if that bea copy, must have been origi- 
nally from the office of Gomilla & Co.? 

“ [ expect it did. 

Ilave you any doubt about it? 

4 Well I can’t imagine how anybody could get that information 
unless it had originate d from our office. 

(). Don’t you recognize that as a copy of the original? 

A. No, sir. 

(). gr was sent to Browns sville? 

A. No, si 


By Mr. Nixon: Counsel for Mr. Parker objects to any testimony 
in regard to the said account, or to the account itself, on the ground— 

lirst. That there is no evidence to show the dete of the said ac- 
count: and, seeond, that the declarations of Gomilla & Co. outside 
of the presence of the defendant Parker are not competent testimony 
against Parker. 


By Mr. Brienr: 


(). Is there any item in that document that you wish to say is in- 

correctly stated ? 
A. I don’t know that there is a single item in there incor- 
o4 rectly stated. I don’t know that it is correct. As to the 
amounts, | don’t know anything about that. 

QM. You don’t know that a document like that was ever made out? 

A. No, sir; a document of that — could have been made out in 
the oflice without my knowing anything about it. 

Q. You kept copy-press books during the whole time of that firm’s 


existence ? 


A. Yes, sir. 

(). What has become of the property in Illinois? 

By Mr. Grant: We object to that as irrelevant and impertinent. 
By Mr. Bricur: 

Q. Do you object to answering? 

A. Yes, sir; being so advised by counsel. 

Q. What has become of the stock in elevator, $5,000.00? 


By Mr. Grant: I make the same objection. 
By Mr. Bricur: 


Q. Do you object to answering ? 
. Yes, sir; as I stated, under advice of counsel 
. What has become of each and every item of assets in that 
— ument? 


By Mr. Grant: I make the same seaiten 


A. I object to answering. 
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95 By Mr. Briear: 


Q. Have you any information, certain or uncertain, by which I 
can prove that this is a copy of the original paper that emanated 
from your office? 

A. Have I any information ? 

Q. Certain or uncertain, by which I can prove that this is a copy 
of the paper that emanated from your office? 

A. I don’t know whether I have or not. 

Q. Hey? 

A. I expect that if we sent a document of that kind to Browns- 
ville that there is a copy, but I don’t know anything about it; I 
don’t know that I have ever seen it. 

Q. Have you the letters written back to you by Mr. M. J. Gomilla? 

A. I may have; I don’t know whether I have or not. 

Q. Don’t you keep your letters? 

A. Usually; yes, sir. 

Q. Would there be any reason for not having kept a copy of those 
letters written by M. J. Gomilla? 

A. None in the world. 

Q. Therefore you are certain that you have kept them ” 

A. No; I ain’t. | 

Q. Why are you not certain that you have kept them? 

A. Because the firm has been dissolved two or three years, and 
they may be scattered all over. 

Q. Are you certain that you have got the commercial books of 

the firm ? 
96 A. I have got the cash book, ledger, and journal. 
Q. And you have told us that there were no others. 

A. No, sir; there are the check books and so on. 

Q. Now, tell us all of the books that you have belonging to A. J. 
Gomilla & Co.? 

A. I have not looked at them for two or three years—a couple of 
years anyhow. We have got the ledger, journal, and cash book. 

Q. Did you use any other books ? 

A. Yes, sir; check books. 

Q. Did you have any others? 

A. Yes, sir; we used copy books, letter-press books. 

Q. What kind of copy books? 

A. Ordinary copy books. 

Q. Press copy books ? 

A. Yes, sir; press copy books. 

Q. Did you use any others? 

A. I think not; no, sir. 

(. You are sure of it? 

A. No, sir. 

Q. Were you not a partner in the house? 

A. Yes, sir. 

Q. And you are not sure of what books you had? 

A. Those were the only books that were necessary for the busi- 
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Q. I want to know whether you used any other books than 
97 those that you have specially mentioned ? 
A. I don’t know. 
Q. Will you now state to us what books you have ? 
A. I have the cash book, journal, and ledger. 
Q. Have you any other books? 
A. I don’t know that I have. 
(). Have you ever missed any of your books? 
A. No, sir. . 
(). Have you any reason to think that you have not all that you 
ever had ? 
A. No, sir. 
Q. Have you any property of your own? 
By Mr. Grant: I object to that. You need not answer that, as 
it is impertinent and irrelevant. 
A. I object to answering. 
By Mr. Bricur: 
€. Are you solvent or insoivent? 
sy Mr. Grant: I object for the same reason. 
A. I object to answering. 
By Mr. Bricnrt: 
Q. When Mr. Gomilla made that mortgage did you give Gomilla 
($15,000.00) eighteen thousand dollars cash ? 
A. No, sir. 
Q. Have you ever at any time advanced eighteen thousand dollars 
($15,000.00) to him ? 
98 A. No, sir. 
Q. Did anybody advance eighteen thousand dollars 
($18,000.00) ? 
A. No, sir. 
Q. The mention of that amount in the act of mortgage was really 
a nominal sum—no reality ” 
A. No, sir. 
Cross-examination. 
By Mr. GRANT: 


Q. When did you form the partnership in question with Mr. 
Gomilla? 

A. I think it was in the latter part of 1881. 

Q. Do you remember when be acquired the right to the residence 
property covered by this eighteen-thousand mortgage ? 

A. No, sir; I do not. 

Q. At the time that the property was acquired by Mr. Goniilla 
was it not agreed between you and him that the residence property 
should be used as the basis of credit for the firm? 


By Mr. Bricur: I object to that on the ground that it is a leading 
question. 
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A. Yes, sir; it was money of our concern. 


By Mr. GRANT: 


Q. For what purpose was the five thousand dollars advanced by Mr. 

Gurley on these mortgage notes? What was it used to pay? 

99 A. The Hibernia Insurance Co., the mortgage that they 
had on the property for five thousand dollars. 

Q. Was the money used for that purpose ? 

A. Yes, sir; I paid it myself. 

(. That was part of the purchase price of the property ? 

A. Yes, sir. 

Q. Now, state whether the mortgage was not executed for the pur- 
pose of enabling the firm of Gomilla & Co. to raise money on the 
pledge of these notes as collateral. 

A. Yes, sir. 


By Mr. Bricur: I object to it as leading. 
By Mr. Nrxon: 


Q. Mr. Torrey, you said that you were a member of the firm of 
Gomilla & Co. ? 

A. Yes, sir. 

Q. And your interest in that firm was how much? 

A. Twenty five per cent. of the net earnings. 

Q. And the other three-quarters interest in the firm was owned 
by whom ? 

A. Mr A. J. Gomilla. 

Q. About what time was that firm dissolved ? 

A. About the beginning of 1885, I think. 

(). After that time did you or Mr. Gomilla, or either of you, con- 
tinue to do business ? 

A. After the dissolution ? 

Q. Yes. 

A. Mr. Gomilla continued to do business. 
100 Q. And yourself? 
A. He gave me a position in the new concern. 

Q. You stated that the firm of Gomilla & Co. had a book-keeper? 

A. Yes, sir. 

@. And that the last one was Mr. Leon Labatt? 

A. Yes, sir. 

Q. How long had he been your book-keeper ? 

A. He had been with the firm ever sinee it was a firm; but he 
had not been the book-keeper all of that time. I suppose that he 
had been keeping the books about a year. 

Q. Devoting himself entirely to book-keeping? 

A. He used to write letters and did whatever work was to be done 
around the office. 

Q. When did he cease to be in your employ? 

A. I think it was on the first of November, 1884. 

Q. You had, then, no longer need for a book-keeper? 

A. No, sir. 


54 THE RIO GRANDE RAILROAD CO. VS. P. S. WILTZ, JR., &C. 


Q. Were any books kept after he was discharged ? 

A. No, sir. 

(. So your books only show entries after the first of November, 
1884? 

A. No, sir. 

(. Now, you have testified pretty fully in regard to eight thou- 
sand dollars of this paper—one note for five thousand and one note 
for three thousand dollars—which was left with Mr. Gomilla? 

A. Yes, sir. 
101 (). Now, I desire to call your attention to the two notes of 
five thousand dollars each. 

A. Yes, sir. 

(). You said that they were withdrawn from Mr. Gurley and 
pledged where? 

A. Teutonia Insurance Co. 

(). For what amount? 

A. Five thousand dollars, in my recollection. 

(). And that they were withdrawn from the Teutonia Insurance 
Company and pledged with the State National Bank ? 

A. Yes, sir. 

(). Ilow did you come to make that change ? 

A. The Teutonia requested me to take up the loan and I placed 
it with the State Nat’l Bank. 

Q. Did you pledge them for any specific time or demand note? 

A. Demand note. 

(). What was the interest ? 

A. Eight per cent. 

(). Is that the usual interest in New Orieans Banking Institutions ? 

A. Yes, sir. 

(). Then you applied to the State Bank ? 

A. Yes, sIr. 

©. Ilow much did you borrow upon them ? 

A. I think that I borrowed five thousand dollars from them. 

Q. On the pledge of this paper? 

A. Yes, sir. 
102 (). And no other? 
A. No, sir. 

Q. Just this paper? 

A. Yes, sir. 

Q. This ten thousand dollars ($10,000.00) of paper? 

A. Yes, sir. 

Q. What interest did you pay them ? 

A. The same, eight per cent. 

Q. How long did it remain pledged to the State National Bank 
before you pledged them to Mr. Parker ? 

A, I don’t think longer than ten days. ; 

Q. How did you come to take up the note at the State National 
Bank—at whose request ? — 

A. At the request of the officers—either Mr. Kennedy or Mr. Roach. 

(. Did you give a demand note there too? 

A. Yes, sir. 
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Q. Now, you stated that you borrowed altogether ($4,000.00) four 
thousand dollars from Mr. Parker? 

A. Yes, sir. 

Q. And you — that two thousand of this went to the State National 
Bank and the other two thousand to Mr. Dillingham ? 

A. Yes, sir. 

Q. Now, when you transferred the pledge from the Teutonia In- 
surance Company to the State National Bank, who carried the notes 
from one institution to the other? 

A. I did. 
103 Q. Did you pay the Teutonia Insurance Company before 
they gave up the notes, or did they take your word that you 
would either return the notes, or how was it ? 

A. I don’t recollect how that was done. I know 1 got permission 
from the State bank to draw a check upon them with the permis- 
sion of bringing the notes later. 

(). Then the State National Bank permitted you to draw a check 
upon your promise to bring the notes? 

A. Yes, sir. 

Q. And then you did so ? 

A. Yes, sir. 

Q. That is not an extraordinary thing, for an insurance company 
or bank to have that much confidence in a man doing business with 
them ? 

A. No, sir. 

Q. To allow them for a short time to have possession of notes in 
order to place them somewhere else ? 

A. No, sir; not an unusual thing. 

Q. Is that an extraordinary thing? 

A. No, sir. 

Q. When you handed these notes to Mr. Parker you had gotten 
them from the State National Bank ? 

A. Yes, sir. 

Q. How much money did you pay the State National Bank ? 

A. I got originally from the State Bank five thousand dollars 
($5,000.00). I reduced that to ($5,000.00) three thousand dollars. 

I did that with funds that came into the concern. 
104 (). You say that you reduced by three thousand or two 
thousand ? 

A. I reduced it by paying three thousand dollars ($3,000.00) on 
account, and there then remained only two thousand dollars due. 

(). At the time that you borrowed the money from Mr. Parker 
how much was due to the bank where those notes were pledged ? 

A. Two thousand dollars. 

Q. Did the State Bank permit you to atihtn the notes and hand 
— to Mr. Parker previous to your paying the two thousand dol- 

lars ($2,000.00) or did Mr. Parker hand you the two thousand dol- 
lars and then go to the bank and pay them? 

A. He handed me the two thousand dollars and I went and paid 
the notes. 

Q. How long afterwards ? 
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A. Half an hour. 

(). Subsequently you stated that you borrowed one thousand and 
then another thousand ? 

A. Yes, sir. 

(). And at tine the notes were in Mr. Parker’s possession ? 

A. Yes, sir. 

(). Have they been in his possession continuously ever since? 

A. I believe that they have. To the best of my knowledge, they 
have. 

Q. Have you any recollection of at any time trying to place the 
notes elsewhere? 

A. Yes, sir. 

Q. Had you possession of the notes for that purpose ? 
105 A. Yes, sir. 
Q. For how long? 

A. I do not remember. I think I had them over one night once. 

Q.. For what purpose ? 

A. To place them somewheres else. 

Q. Did you succeed in doing so? 

A. No, sir. 

Q. Did you try? 

A. Yes, sir. 

Q. Did you return the notes to him ? 

A. Yes, sir. 

Q. You have already stated the purpose for which they were 
placed in your possession ? 

A. Yes, sIr. 

(. When was that? 

A. Probably in December, 15884. 

Q. That was shortly after he got the notes? 

A. Yes, sir. 

Q. Now, sir, what passed between you and Mr. Parker in regard 
to his retention of these notes? 

A. He told me after he had them for some time that he wanted 
the money, and that if the money was not paid within a certain time 
that he would consider the notes as his. 

Q. What did you say to that? 

A. All right. 

Q. You said, “ All right?” 

A. Yes, sir; I couldn’t raise the money. 

Q. And you agreed to that? 
106 A. Yes, sir. 
(). Could you fix that date, Mr. Torrey ? 

A. No, sir; I could not. 

Q. Could you fix that date accurately ? 

A. No, sir. f 

Q. You are positive that there was such an agreement ? 

A. Yes, sir. 

(). Now, you stated, Mr. Torrey, that two thousand dollars of this 
money that was borrowed from Mr. Parker was paid to Mr. Charles 
Dillingham ? 
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A. Yes, sir. 

Q. Is he doing business in New Orleans ? 

A. No, sir. 

(). Where is he doing business ” 

A. He is over in Texas—over in Houston, Texas. 

Q. Was he doing business here at that time? 

A. He was a future broker here then. 

(. Where was his office ? 

A. Over the Union Nat’! Bank. 

(J. Was this deal in futures in cotton or grain ? 

A. In cotton. | 

Q. On the New Orleans Cotton Exchange ? 

A. New Orleans Cottun Exchange. 

Q. It was a deal for whose account—for the account of Gomilla & 
Co., or account of Mr. Gomilla, or for the account of Mr Torrey? 

A. It was for the account of Gomilla & Co. 

Q. Did that two thousand dollars pay the total claim that you 

owed Mr. Dillingham, or was it on account, or was it a margin? 
107 A. A margin. 
Q. An original margin or a margin that was called for in 
consequence of prices going against you? 

A. It wasa margin that was called for. 

Q. You have stated, Mr. Torrey, that at the time that this mort- 
gage was made by Gomilla & Co., by Mr. Gomilla to Gomilla & Co., 
that there was no money actually passed before the notary ? 

A. No, sir. 

Q. This ($18,000.00) eighteen thousand dollars ? 

A. No, sir. 

Q. What was the purpose of making that mortgage from Gomilla 
to Gomilla & Co.? 

A. So that we could put it in shape and use the money. 

Q. For what purpose ? 

A. Carrying on the business of Gomilla & Co. 

Q. Subsequent to the first of November, 1584, did you make any 
other transactions, besides this one of Parker’s, that was not entered 
in your books? 

A. I don’t know whether we did or not. : 

(). You have stated that there was no entries made after Novem- 
ber first ? 

A. No, sir. 

Q. In this transaction with the State National Bank by which you 
took up the notes after the 1st of November, was it entered in your 
books ” 

A. I did not make it after the first of November; the trans- 
108 action with the State Bank was made before the first of No- 
vem ber. 

Q. I mean the transaction by which you took up the notes there 
and turned them over to Mr. Parker; was that entered in your 
books? 

A. No, sir. 
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A. No, sir. 

(). What I want to get at is as to whether there was anything ex- 
traordinary in this one transaction not being entered in your books 
after the first of November’? 

A. There was no need after the first of November, in my opinion. 

Q. Did you make any effort, after you had borrowed the four 
thousand doliars from Parker, to borrow some more money on the 
same collateral ? 

A. [ think that I did. 

(. What did he say? 

A. That he would not loan any. 

(). And you made an effort to pledge some notes to take up this 
paper? 

A. Yes, sir. 

(. And you could not do it? 

A. Could not do it. 

(). Referring to this document marked “A,” if that represents 
anything that ever came from your office, at what time must it have 
been issued ? 

A. That I could not say; probably the first part of the year 

1SS4. 
109 (). Before the mortgage for ($18,000) eighteen thousand 
dollars was made or afterwards’? 

A. Before. 

Q. Was Mr. Gomilla’s residence mortgaged at any time previous 
to the one that is in controversy here? What I mean is, Was it 
subject to any mortgage when he purchased it? 

A. Yes, sir; he owed the Hibernia Insurance Company five thou- 
sand dollar ($5,000.00). , 

Q. On the property ? 

A. Yes, sir; for the purchase price. 

(. I note that this document “A” states that Mr. Gomilla’s house 
is subject to a mortgage of five thousand dollars. 

A. Yes, sir. 

Q. Was that mortgage for five thousand dollars in favor of the 
Hibernia Insurance Company taken up before this eighteen-thou- 
sand-dollar mortgage was made? 

A. Either on the same day or immediately afterwards. 

(. Do you know whether the mortgage certificate shows that at 
the time that the eighteen-thousand-dollar mortgage was made that 
the property was entirely clear? 

A. No, sir. 

@. You don’t remember ? 

A. No, sir. 

Q. Are you able to state, from your recollection, whether or not 
this five-thousand-dollar mortgage was taken up either before or at 
the same time that the eighteen-thousand-dollar mortgage was made? 

A. No, sir; I don’t remember that; it happened about the same 
time. 
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110 By Mr. Brienr: 


Q. Mr. Torrey, you say that you drew the check on the State Na- 
tional Bank to pay the Teutonia Insurance Company ? 

A. Yes, sir; I believe that was the way of it. 

Q. You must have a check book ? 

A. Yes, sir. 

Q. You say that after you pledged these notes to the State National 
Bank you diminished the amount from five thousand to three thou- 
sand dollars? 


By Mr. Grant: We object as a leading question. 
A. I object to answering. 


By Mr. Grant: You can go on and answer. 

By Mr. Bricur: Put that down. 

By Mr. Grant: I object to having it put down. Put down what 
my conversation with Mr. Bright is. Are you ready, Mr. Bright? 

(Mr. Brigut:) Yes; I am waiting on you. 

By Mr. Grant: State that I made a side remark to the witness, 
who objected to answer after I made my objection, which the wit- 
ness misunderstood. 

By Mr. Bricurt: 
Q. Mr. Torrey, you state that after you pledged these notes 
111 tothe State National Bank for five thousand dollars you re- 


duced the amount by sundry payments to two thousand 
dollars? 


By Mr. Grant: I object to that as a leading question. 
A. Yes, sir; I reduced that loan three thousand dollars. 


By Mr. Bricut: 


Q. What were the amounts of the sundry payments by which you 
made the reductions ? 

A. I did not say that I made them by several payments. I made 
it by one payment. 

(). What was that amount? 

A. Three thousand dollars. 

Q. You must have a check representing that three thousand 
dollars? 

A. Yes, sir. 


sy Mr. Grant: I object as leading. 


sy Mr. Briear: 


Q. You must have had some other books in which you entered 
this three thousand dollars ? 


By Mr. Grant: I object to that as leading. 
A. I don’t know whether I have another book or not. I don’t 


know what kind of a book you mean. 
By Mr. Brieut: I mean any kind. 
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A. I had a check book, and that was the only book that it was 
entered in. It was probably entered in the cash book—prob- 
112 ~=— ably after that. 
(). Then you had a cash book ? 
A. Yes, sir. 
By Mr. Grant: I object as leading. 
By Mr. Bricur: 
Q. And that cash book was after the business of Gomilla & Co. 
had closed ? 
A. No, sir. 
By Mr. Grant: I make the same objection. I did not say that I 
had reduced that loan after the business had closed. 


By Mr. Bricut: 
Q. At the time that you reduced it Gomilla & Co. were keeping 


books ? 
A. Yes, sir. 


By Mr. Grant: Same objection. 
By Mr. Bricur: 


‘ 


Q. These books show these entries ? 


A. Yes, sir. 
Q. Do they show these entries ? 
\. I presume that they do. 


Q. What account in the books must I look to for that entry ? 

A. Look in loan account. 

Q. You say that you tried to place the notes of some one else that 
Parker held? | 

A. Notes ; yes, sir. 

Q. What was that some — else? 
113 A. I have forgotten ; I don’t know. 
(. How many persons did you try ? 

A. I don’t know that I tried more than one. 

@. Who was that one? 

A. I don’t know; I have forgotten. I think it was some friend of 
Mr. Dillingham; that’s my recollection of it. : 

(). This transaction with the State National Bank was in what 
year ? 

A. October, 1884”? 

Q. Up to October, 1884, Gomilla & Co. kept books? 

A. Yes, sir. 

Q. Kept books up to that month ? 

A. Yes, sir. 

Q. And for how long after ? 

A. Nothing written up in our books after October. 

Q. After October, 1884? 

A. Nothing after October, 1854. 
¥. Did Gomilla & Co. have any transactions after October, 1884? 
A. I don’t remember; I believe that they did have a few. 
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Q. Don’t you know that they had? 

A. No, sir; except this transaction that I borrowed money from 
Mr. Parker. 

Q. Don’t you know that they had transactions by which they set- 
tled a claim with Avendano Bros. ? 


By Mr. Grant: Same objection as previously made, and also that 
it Is not pertinent. 


A. I object to answering. 


114 By Mr. Brieur: 

Q. You know that they actually paid Avendano Bros. some 
moneys on account of their previous indebtedness, and must neces- 
sarily have charged and entered those moneys in their books? 

By Mr. Grant: Same objection. 

A. Under advice of counsel, I refuse to answer. 

By Mr. Bricut: 

Q. Don’t you know that after November, 1884, they gave out notes 
of Gomilla & Co.? 

By Mr. Grant: Same objection. 

A. I object to answering. 

sy Mr. Bricur: 

Q. Did you not give out some of those notes yourself? 

sy Mr. Grant: I make the same objection. 

A. I object to answering. 

By Mr. Bricut: 
@. You refuse to answer that? 
A. Yes, sir. 


©. Did you at that time have books in which these transactions 
of which I have inquired of you are entered ? 


By Mr. Grant: I make the same objection. 
A. I object to answering. 


By Mr. Bricut: 
Q. Mr. Torrey, have you got any memoranda, books, or 
115 papers of any kind in which the transactions—some or all 
of them—of Gomilla & Co. have been entered since November, 
1884? 
By Mr. Grant: I object to that question as leading, and also as 
being impertinent. 


A. I refuse to answer. 
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Exuipit “A” Annexed to Testimony of Torrey. 


Assets. 
$20,000 <A. J. Gomila’s residence, subject to mortgage a. ee 
3,000 Property in Illinois, re F 
70,000 Stock in elevators, . pledge ...-- 42,500 


16,000 Mortgage notes, Pheenix mill, subject to pledge. 9,000 


$55,000 
1.200 Hull of bark Concordia. 
1000 One steam-engine. 
24,500 Steamship “ Deronda,” in suit. 
1500 Fulner, Boyce & Co., % 
6,200 John T. Milliken, ° 
6400 Barttell, Kuhn & Co., “ 
2 20) Open accounts. 
2,000 Bank & insurance stocks. 
2,000 Kads Concession Co. stock. 
$161,500 Amount forward. 
$161,500 116 Amount forward. 
1850 Atlantie Milling Co. 
5,200 Cash in bank. 
171,050 
58,000 Amount of pledges. 
$113,550 
Liabilities. 
ene CARES Tis Fes PO ITTI, BOD nie once ctenenanes $26,692 
D. R. Francis & Bro., Saint Louis, Missouri ....... . ..-. 26,000 
Agustin Miralles, Brownsville, Texas. ......-...-.....-. 6,736 
Miguel Fernandez, ” © wlan aendieiidelnaiaaiinls 867 
HH. L.Wiechers, Orizaba. This includes 5. 900 provisionally 
ee te BOE o. ceee cccmitsiccestctines tec 8.992 
ee Oe Sk 0 OE CE. one cen cohctiemnunennionns 1,500 
Sr IIIT, UIT... sersieniadesiteint-ahesinenitiiidneigemamanis ataiaillls 6,500 
i, FIG tritici onwarnes eimai aiaig iinet 370 
Teutonis Insurance Co. (N. Y.), N. Orleans .............- 1,240 
BI facile eecractdseisiletdlids tenivinsndien wecinn i eeiginm eaaies ten aia 1,000 
re es BT FOR oer eects enn nceediennel a 700 


$81,647 
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Testimony of Albert P. Noll, for Plaintiff. 


United States Circuit Court, Fifth Judicial Cireuit, Eastern District 
of La. 


117 Rio GRANDE RaAILRoap Company 


vs. No. —., 
A. J. GoMILLA ef als. 


Testimony taken before the Honl. E. R. Hunt, examiner, at the office 
of the clerk of the U. 8S. circuit court, New Orleans, La., Satur- 
day, December 9th, 1885. 


_ Appearances: George L. Bright, Esq., for plaintiff; Rouse «& 
Grant, for Gurley ; J. O. Nixon, Jr., Esq., for Parker. 


Testimony of Albert P. Noll, p. 2. 
Thomas R. Roach, 10. 


ALBERT P. Not, Esq., sworn on behalf of plaintiff, says: 


By Mr. Brieut: 


9 


). What is your full name‘ 
A. Albert P. Noll. 
(). You are the secretary of the Teutonia Insurance Co. ? 
: A. Yes, sir. 
118 ©. Do you know Mr. Gomilla? 
A. Yes, sir. 

Q. Do you know Mr. Torrey? 

A. Yes, sir. 

(). Do you know Mr. Parker? 

A. I know the gentleman by sight. 

Q. Do you know Mr. Gurley ? 

A. Yes, sir. 

. What family relation exists between them ? 

A. I don’t know. 

Q. You know Mr. Torrey, the partner of Mr. Gomilla? 

A. Yes, sir. 

(). As secretary of the Teutonia Insurance Company did you ever 
make any loan or loans to Gomilla & Co. ? : 

A. Yes, sir. 

= (. State what they were, or upon what dates and what amounts. 
\ A. We made the loan to Messrs. Gomilla & Co. for five thousand 
dollars on August 21st, 1884, with collaterals on two mortgage 
notes. 

(. Describe the mortgage notes. 

A. I have no record of them, but as far as I can recollect they 
were two mortgage notes of five thousand dollars each, upon prop- 
erty known as his residence. I don’t remember the dates of them. 

Q. When was that loan paid to you? 

A. That was paid on August 50th. 


. 
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i 
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Q. By whom was it paid ? 
119 A. It was paid by check to the firm. I don’t remember 
which one of the firm paid it. 

Q. What became of the notes that were pledged to you when the 
loan was paid ? 

A. I don’t know; I turned them over to them. 

). To whom ? 

A. If I recollect right, I think it was to Mr. Torrey. 

(. Have vou got them in your possession now ? 

A. No, sir. 

Q. What next loan did you make? 

A. We made another similar loan on September 3, ’S4. 

@. To whom? | 

A. To Messrs. Gomilla & Co. 

Q. On what? 

A. On the same mortgage notes. 

(). Are you sure that it was on the same mortgage notes ? 

A. Yes, sir. 

Q. When was that loan paid back to you? 

A. That was paid back on October 10th. 

Q. Was the whole am’t paid back to you on 10th Oct.? 

A. Yes, sir. 

@. What did you do with the mortgage notes? 

A. I turned them over to the parties who handed me the check. 

(). Before you were paid the amount of your loans did you part 
with those notes? 

A. That I don’t recollect. 
120 Q. Did you give them to Mr. Torrey before you got his 
check ? . 

A. That I don’t recollect, whether he got them previous to giv- 
ing the check or not. The check was paid that day and the mort- 
gage notes turned over to him. Whether they were delivered pre- 
viously that day or not I don’t recollect. I don’t remember that 
exactly. 

Q. You don’t remember whether you gave him the mortgage 
notes before he had paid you the !oan.? 

A. No, sir; I don’t recollect that. 

(). What became of the act of pledge? 

A. We have an act of pledge and note combined, which the parties 
sign, and we generally return that to them when they pay the note. 

Q. Did you return that to Gomilla & Co. when that note was 
paid ? 

A. Yes, sir. 

By Mr. Nixon: 

Q. You stated that you do not recollect as to whether or not, you 
returned these mortgage notes to Mr. Torrey before the am’t for 
which they were pledged was paid ? 

A. I cannot recollect that positively. It may have been the case. 
We do that often. 


_— 
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Q. Do you or not do so in cases where the collateral is to be placed 


_ elsewhere ? 


A. Yes, sir. 
Q. And where the money is to be raised upon it in another place 
for the purpose of paying you ? 
121 A. Yes, sIr. 

Q. Do you sometimes, in such eases, give the pledger, when 
he is a man in whom you have confidence, the collaterals in order to 
raise the money, and then he comes back and pays you? 

A. Yes, sir; we do that often. 
Q. That is not an extraordinary thing? 
A. No, sir. 


By Mr. Brieut: 


Q. The mortgage notes that you held as security, have they any 
of your marks upon them ? 

A. No, sir; we have no marks upon them. We simply attach 
them to the note. 

Q. They would not have any writing put upon them by you to 
connect them with the transaction ? 

A. No, sir; not when we hold them as collateral. 


Mr. T. R. Roacu, sworn on behalf of plaintiff, says: 


By Mr. Bricur: 


Q. What is your name ? 

A. Thomas R. Roach. 

(. What is your occupation ? 

A. Cashier of the State National Bank. 

Q. Mr Roach, did your bank make a loan te Gomilla & Co., or 
two loans, in 1884 % ? 

A. We made a loan to Mr. Gomilla in October, 1884—October 

10th, 1884. 
122 Q. Of how much ? 
A. Five thousand dollars. 

Q. What did they pledge to you for that loan? 

A. Two mortgage notes of A. J. Gomilla for five thousand dollars 
each. 

Q. When was the note paid ? 

A. On the 28th October, 1884. 

Q. How much did he pay? 

A. On the 28th of October, 1884, he paid three thousand dol- 
lars ($3,000.00) cash and renewed the note fora few days for the bal- 
ance. 

Q. Balance of two thousand dollars was extended ? 

A. Yes, sir; leaving the same collateral in my hands for the final 
payment of that balance. 

(. When did he pay the two thousand dollars? 

A. On the fifth of November. 

Q. Have you got the act of pledge ? 

A. No, sir. 
9—388 
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Q. What has become of it? 

A. The act of pledge was contained in the note itself. 

(). In the note fer the loan ? 

A. Yes, sir; and it was consequently delivered up to him as part 
of the note itself. 

Q. With whom were your transactions ? 

A. With Mr. Torrey, of the firm of Gomilla & Co. 

(). The whole transaction was with Mr. Torrey, of the firm of Go- 

milla & Co. ? 

123 A. Yes, sir. 


By Mr. Nixon: 


Mr. Roach, are you entirely positive about the date on which 
the two thousand dollars was paid—that it was on the date of the 
maturity of the note? 

A. Without having made any special reference to my books as to 
the date of payment, I think it was on the date of the maturity of 
the note. 

(). | would like you to make special reference and see if it was 
paid on 5th November’? 


A. Yes, sir: I will do so. 


(Witness here withdrew, and after a delay of about twenty minutes 
returned.) 


Q. Mr. Roach, have you examined the books of the bank and as- 
certained the day when the two thousand dollars ($2,000) was paid ? 

A. It was paid on the 5th of November. 

(). Was that the date of the maturity of the extended paper * 

A. . es, sir. 

Q | understood you to say that at first three thousand dollars 
was paid ? 

A. Yes, sir; on the 28th of October. 

Q. And then it was thi at the remainder of the paper was extended 
to the Sth of November 

A. Yes, sir. 

Q. And on that day the two thousand dollars ($2,000.00) was paid ? 


A. Yes, sir. 
124 (). And the two five-thousand-dollar mortgage notes re- 
mained in your hands until the 5th of November ? 
A. Yes, sir. 


Q. And then you turned them over to whom ? 
A. Mr. Torrey. 


— » 
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Testimony of Charles Maduell for Complainants. 


United States Circuit Court, Eastern District of Louisiana, Fifth 
Judicial Circuit. In Chancery. 


Rio GRANDE RAILROAD Co.) 
v8. > No. —. 
A. J. GoMILLA ef als. ( 


Testimony taken before the Hon]. E. R. Hunt, examiner, at the office 
of the clerk of the circuit court of the United States, New Or- 
leans, La., January 2d, 1886. 


Appearances: George L. Bright, Esq., for complainant; Wm: 
Grant, Esq., for Gurley ; J. O. Nixon, Jr., Esq., for Parker. 


125 Testimony of Charles Maduell, p. 2. 


CHARLES MADUELL, Esq., sworn on behalf of complainants, says: 


By Mr. Bricar: 


Q. You are a book-keeper ? 
A. Yes, sir. 

Q. How long have you been such ? 

A. I have been keeping books for about twenty-five years. 

Q. You are a nember of what firm? 

A. I do business in my own name. 

Q. But before this with what firm were vou connected ? 

A. Avendano Brothers. 

Q. You kept their books ” 

A. Yes, sir. 

Q. For how long? 

A. Twenty-five years. 

Q. Mr. Maduell, if the firm of Gomilla & Co. on the eighth day of 
February, 1884, loaned and advanced eighteen thousand dollars 
($18, 000.00) to A. J. Gomilla what entries should appear in the 
books ? 

A. It should be in the cash books—a cash entry. 

Q. In what book ? 

A. Cash book. 

Q. Tell us the entries that should have been made. 

A. If the money was rec’d by Mr. Gomilla it would be a cash 

entry in the cash book ; if not 

126 Q. Don’t tell me “if not.” 
A. I mean if it was not a cash entry—if it was an entry to 

the credit of Mr. Gomilla it would be entered in the journal book. 

Q. And if Gomilla gave to Gomilla & Co. four mortgage notes for 
the money, what entries ought to have been made in the books rela- 
tive to those four notes ? 

A. Well, it would be either in the cash book or journal explain- 
ing the transaction. 
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Q. Would it come in the “ bills receivable” book ? 

A. Well, it would be charged to—credited to bills receivable. 

Q. Would it be entered in the “ bills receivable” book ? 

A. It should be. 

Q. Now, look in the cash book of Gomilla & Co. and see whether 
the entry is there made of h: aving paid in advance to him eighteen 
thousand dollars ($18,000.00). 

By Mr. Nixon: I object to that question on the ground that the 
books of Gomilla & Co. are not admissible in evidence against Mr. 
Barker, one of the defendants in this case, and that consequently 
any testimony in regard to the books or about the books is not ad- 
missible in evidence as against Mr. Barker. 

By Mr. Grant: I make the same objection on behalf of Mr. Gurley. 

(Here counsel repaired to his honor Judge Boarman (in chambers) 
and, the objection being submitted, the court ruled as follows :) 


127 By the Court: Let the evidence be taken subject to the 

objection of the defendants, and let any further objections to 
testimony to be taken in the future be noted by the examiner, and 
the decision upon them reserved for the court. 


A. I have examined the books and find no entry made to that 
effect. 

By Mr. Nixon: February, 1SS4, that you looked at? 

A. Yes, sir; February, 1554. 


By Mr. Briaur: 


(. Examine the bills receivable book and see whether or not the 
notes for eighteen thousand dollars are there entered. 

A. I have examined the bills receivable book and therg is no 
entry to that effect. . 

Q. Examine the cash book, of date 6th February, 1884, and of 
date the 11th of February, 1884, and of date the 20th February, 
1884, and see whether the books show whether any moneys were 
rec'd from J. Ward Gurley, Jr. : 

A. I find, on the 6th of February, 1884, a credit to loan account 
check from J. Ward Gurley, Jr., $3,496.50; on the 11th of February, 
1884, | found a eredit to loan account from J. Ward Gurley, Jr., 
$1.498.50; and there is no entry on the 20th of February. 

(). Look at the account of J. Ward Gurley, Jr., and tell us what 
are the debits and credits on that account. 

A. I find on the 20th of May eredit to loan account of 
128) =. $1,000.00; T find this entry in the cash book. 

(). Examine those books and ascertain whether any of 
those amounts have ever been paid to Mr. Gueley. | 

A. There is an entry on 3d of May of $566.65 paid to Mr. Gur- 
ley; there is no individual account of J. Ward Gurley, Jr., om the 
books. 

(). Examine tle books and tell me how this money to the credit 
of Gurley was used. 

A. That is very difficult to say; striking a balance on that day, it 
is very difficult to say what payments were made with that money. 
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Q. Well, examine the books and tell me how that money was 
used. 

A. It’s impossible for me to say; on the 6th of February cash is 
debited $24,537.19 and it is credited $35,427.20; so, therefore, it ap- 
pears that they paid $10,890.01 more than they had in eash. 

(). Examine the check book of February 8, 1884, and see whether 
there is a check drawn there by Gomilla for the payment of this 
house. 

A. There is only three checks in the eash book on the Union 
Bank—one for 8100.00, one for $11.55, and one for $25. 

(). Examine check book of the State National Bank. 

A. In the check — of the State National Bank there is no check 
on the 8th of February. 

Q. Look on August 50, 1SS84, and find out what payments were 
made to the Teutonia Insurance Company. 

A. There is a charge in the cash books, credited to the loan 
129 account, $5,000.00 paid to Teutonia Insurance Company on 
the 30th day of August. 

(). Look on August 21, 1884, and see whether any money was bor- 
rowed from the Teutonia Insurance Co. 

A. Yes, sir; that same am't from the Teutonia Insurance Com- 
pany, $5,000.00, on the 21st of August, 1884. 

Q. Look — September Sd, 1884, and see whether any money was 
borrowed from the Teutonia Insuranee Company. 

A. On the 3d of September, 35,000.00 was borrowed from that 
company. 

Q. Look on October 10th, 1884, and see if it was paid to that com- 
pany. 

A. October 10, 1884, paid to the Teutonia Insurance Company 
$5,000.00. 

(). Look on sixth of November, 1884, and see whether Barker 
loaned $2,000.00 to Gomilla & Co. 

A. There is no entry in Nov’r. The books stop on the 31st day 
of October. There are no entries in November. 

(. Look on 10th of November, 1884, and see whether Mr. Barker 
loaned to Gomilla & Co. 

A. | make the same answer. There are no entries made in No- 
vember. The books stop on the 3lst of October. There are no en- 
tries, either in the journal or cash book, after the 31st day of October. 

©. Look on October 10th, 1884, and see whether Gomilla & Co. 
borrowed money from the State National Bank, and how much. 

A. They borrowed from the State National Bank on the 
130) =. 10th of October, 1884, 85,000.00. 

Q. Look in the book and see whether it appears any pledges 
were given to the bank. 

A. “ Ree’d from State National Bank on our note, at fifteen 
days’ date, due October 25th, 1584.” It does not appear from that 
that any collaterals were given. 

Q. Ought it to appear anywhere in the books that pledges were 
given’ 


A. It is sometimes entered and sometimes not. It is a matter 
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optional with the book-keeper; but generally if you have collaterals 
that you give out you enter them in the bill book as you issue them, 
so as to know where they are. 

(. Look in the bill book and see whether the pledges were given 
to the bank. 

A. No, sir; it does not appear. 

(). Does it appear that that loan was paid to the bank on the 28th 
October, 1884? 

A. Yes, sir: $5,000.00. 

(). Hlow was it paid? 

A. Paid to the State National Bank five thousand dollars. 

(J. How was the five thousand dollars paid? 

A. Well; it is an entry in the cash book. 

ry Well, look. 

Perhaps a check was given; I don’t know; it was paid ina 

on for five thousand dollars (3: 5,000.) 

(. Look on the fifth November and see if anything was paid to 

the State National Bank. 
15 A. The books stopped on the 31st of October; there is no 
entry after that date. 

(). Look on the 28th October. 

A. Five thousand dollars; three thousand dollars cash and two 
thousand renewal. 

(). Find out on those books whether that renewal is there. 

A. “ Ree’d from the State National Bank two thousand dollars.” 

By Mr. Nixon: 

Q. On what date ? 

A. 28th of October. ) 

(). Look for the account of Caleb B. Barker in the books. 

A. There is no account with Caleb P. Barker in the books. 
(). Examine the real-estate account and tell us how it stands. 


A. “Dr. Jane 1b, SZ. BY CONGNED anno cnen $12,000 
( ‘ook a 1,000 
36 lots Idaho spr’gs- -- 1,200 


$17,200” 
These entries occur on the statement made at the beginning of the 
books, showing assets of A. J. Gomilla. There is also an entry of 
July Ist, $50. I don’t know what that is. Then, in 1883, “ Feb’y 
loth, $1,645 paid to Thomas Gragg, secretary.” 
7,” 
May 15, ’84, $566.65, which were paid to Mr. Gurley for sale of lots. 
(). Will you examine this exhibit marked No. 2, which is identi- 
fied with Torrey’ s testimony, and state at what date it must have 
been made. 
132 By Mr. Grant: I object to that, as the opinion of the Wit- 
ness is not admissible in evidence; he can only testify to facts. 


It would be very difficult to find out, Mr. Bright. 
Do vour best; I want the latest date at which that could have 
becu made. : 


! 
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A. It appears to have been made after the first and between the 
first and tenth of March, 1884. 

(). Examine that exhibit in connection with the books and state 
whether it corresponds with the books. 

A. It cannot be examined correctly. 


Cross-examination. 
By Mr. Nixon: 


(). Mr. Maduell, in examining these books, you find it to be a 
fact that they extend no further than the 3lst day of October? 
A. That’s all. 
(). They cease there? 
A. Yes, sir; on the 3lst of October. 
(). All of the books? 
A. Yes, sir: all of the books. 
Q. What knowledge had the Rio Grande Railroad Company of 
these mortgage notes having been pledged ” 
A. What is the question? 
Q. Are you the agent of the Rio Grande Railroad Company here? 
A. Yes, sir. 
30 (. Did you have any communications with Mr. A. J. Go- 
milla on the subject of this mortgage’? 
A. No, sir. 
(). You never did ? 
A. No, sir. 


By Mr. Grant: 


Q. You don’t know anything about this case at all? 

A. I don’t; nothing but what I see now. 

(). Nothing but what you find in the books or have been told ? 
A. Exactly. 


By Mr. Nixon: 


Q. Mr. Maduell, what induced you, then, to make an affidavit and 
to swear to the fact that this was a fraudulent mortgage? What in- 
duced you to swear tothat? What induced you to swear that these 
mortgage notes were fraudulently issued ? 

A. What induced me to co what? 

Q. In the original petition filed in this cause there is an affidavit 
annexed in which you swear, to the best of vour knowledge and be- 
lief, that the allegations of the petition are true, and that the peti- 
tioner charges that these eighteen thousand dollars of mortgage 
notes was a fraudulent and fictitious mortgage. Iask you how you 
came to make an affidavit of that sort if you knew nothing at all 
about it? 

A. By examining papers and documents that Mr. Bright had? 

Q. What documents? 
134 A. I can’t state positively now what they were. 
Q. Give me an idea what they were. 
A. I bave seen letters from Brownsville. 
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Q. From Brownsville? 

A. Yes, sir. 

(. Krom whom ? 

A. I can’t state. 

®. You can't state? 

A. No, sir; I have seen them and Mr. Bright has shown me his 
papers and I examined them and [ found that mortgage. I did 
make the affidavit because I was satisfied, from the best of my knowl- 
edge, that the mortgage was fraudulent. 

(). What were those facts on which you based your information ? 

A. I cannot recollect now. 

Q. How long ago was this since you made that affidavit? 

A. I don’t know. I cannot tell. 

). Was it not less than a year ago? 

A. I can’t tell. 

(). Was it not on the 8th of April, 1885? 

\. I could not tell you. I don’t recollect. 

). And that’s the only answer that you can give, Mr. Maduell ? 
A. Yes, sir. 

(). This is a matter where you come into court and swear that to 
the best of your knowledge and belief this mortgage is a fraudulent 
mortgage, and you make very serious charges against gentlemen of 

this city, and now I ask you on what was that based ? 
135 A. I was satisfied that I was correct. 
(. IT ask you what were the facts ? 

A. On the papers that I saw. I cannot state positively what they 
were now. 

(). Can you give me an idea of some one thing on which you re- 
lied ? 

A. No, sir; I cannot. 

(). You were fully authorized to act for the Rio Grande Railroad 
Company, were you not? 

A. Yeu, Oe. 

(). Fully authorized ? 

A. Yes, sir; I was. 


Testimony of Louis Avendaiio and Larned Torrey for Plaintiff: 
United States Circuit Court, Eastern District of Louisiana. 
Rio GRANDE RAILROAD Co. 
. is. > No. a | 
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Testimony taken before the Hon. FE. R. Hunt, examiner, in the office 
of the elerk of the.cirecuit court of the United States. taken Satur- 


day, January 16th, 1886. : 
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By Mr. Bricut: Plaintiff offers and files in evidence the petition 
of the Rio Grande Railroad Co. vs. Gomilla & Co. and the acc’t an- 
nexed to it, filed July Ist, 1SS4, in suit No. 10628 

Also the marshal’s return of service on the petition and citation 
on Gomilla & Co. and Gomilla and Terrey, and the judgment ren- 
dered in the same suit on the fifth pal January, 1885; also the excep- 
tion filed in the suit on October 22, 1884, and the answer filed on 
the 17th of November, 1884. 

By Mr. Nixon: Counsel for Mr. Barker objects to the introduction 
of this evidence, on the ground that it is a thing done between other 

parties, and that it is not admissible against Mr. Barker for 
137 any other purpose than to show that such a suit was brought, 
and that such a judgment was rendered. 

sv Mr. Bricur: Plaintiff offers in evidence mortgage certificate, 
dated 20th Jan’y, 1885, now marked “ Plaintiff’s Exhibit B.” — - 

By Mr. Nixon: Counsel for Mr. Barker oojects to the introduction 
of the mortgage certificate, so far as it contains the certificate of re- 
cordation of the judgment of the Rio Grande Railroad Co. against 
Gomilla & Co., on the ground that same was recorded after the re- 
cordation of the mortgage in controversy in this suit and after the 
date of the execution and acceptance by Barker of the notes described 
in his answer. 

By Mr. Bricur: Plaintiff offers in evidence deed of sale of Go- 
milla, dated 7th Febr’y, 1884, marked “ Plaintiff’s Exhibit ‘C.” 

Also mortgage of A. J. Gomilla to Gomilla & Co., dated Febr’y 
8th, 1884, marked “ D.” 

Also execution issued on the 22d Jan’y, 1885, and return of the 
marshal thereon, in suit No. 10628. ‘ 

By Mr. Nixon: I object, on behalf of Mr. Barker, on the ground 

that it is immaterial and between third parties. 
138 By Mr. Brigur: Plaintiff offers a/ias writ of execution is- 
sued in the same suit on the Sth April, 1885, and return of 
the marshal thereon. 

By Mr. Nixon: I make the same objection on behalf of Mr. 
Barker, and the further objection that the marshal’s return is not 
proof of the facts set out therein as against Mr. Barker. 

By Mr. Bricur: Plaintiff offers in evidence letter of Gomilla & Co. 
to A. Wersbreski, president of the Rio Grande R. R. Co., dated 9th 
June, a now marked Exhibit “ E.” 

By Mr. Nixon: Counsel for Barker objects to the introduction of 
the evidence on the ground, first, that it is immaterial and between 
third parties; second, that the letter is not admissible to prove any 
facts stated therein. 

By Mr. Bricut: Plaintiff offers in evidence protest of drafts now 
marked T. & G., H. N. 


Louis N. AVENDANO, sworn for plaintiil, says: 


Direct examination by Mr. Brieut: 


Q. Look at these drafis marked Exhibits F,G, & H and state 
whether you had them in your possession. 
10—v85 
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13! A. Yes, sir; these here were presented by me to Mr. Go- 
milla and protested for non-acceptance, and then protested 

for non-payment. 

(). Did you have any conversation with Mr. Gomilla about them? 

A. Yes, sir. 

(). About what time? Give the dates. 

A. Soon after these were protested and for many months after 
they were protested we talked many times about the matter. 


By Mr. GRANT: 


Q. Was Mr. barker or Mr. Gurley present at those conversations? 
A. No, sir; they were between Mr. Gomilla and me. 


iby Mr. Grant: Counsel for defendants object to the introduction 
of evidence of any conversation between witness and Mr. Gomilla 
out of the presence of these two defendants, on the ground that dee- 
larations made by Mr. Gomilla out of the presence of the defend- 
ants cannot bind them. 

By Mr. Bricur: 

Q. What did he say about the payment of these drafts ? 

A. Ile said that he was unable to pay them ; that if these accept- 
ances were brought at any time in court he would confess judgment at 
once, and that he could not deny it, inasmuch as he had rendered 
aun ac. current between himself, the house of Gomilla & Co., & 

the Kh. Rh. Co., and in that account current his indebtedness 
140 was established. 
Q. What was his standing at that time, as to monetary credit 
and business standing in this community ? 

A. I do not know. 

(). What was his ability to pay his debts? 

A. He told me that he was able to pay. 

Q. Told you what? 

A. That he was in a condition to pay, but that he would never 
pay; that there was something in this matter of a private character 
which prevented him from paying; what it was I do not know. 


No cross-exam ination. 


LARNED Torney, recalled, says: 
By Mr. Bricgur: 

Q. Look at this document marked Exhibit A. Have you ever 
seen it before? And tell me whether you ever saw the original, and 
whether the original was in your handwriting. 

A. I have seen this document before. I do not know whether 
the original was in my handwriting or not. I am inclined to think 
that it was not. . 

Q). Mr. Torrey, please produce the copy book of Gomilla & Co. 

A. I have not got it here. 


Nore.—Mr. Torrey is requested to produce it on next Sat- 
141 ~=urday, at 12 o’clock m. 
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By Mr. Bricur: 


Q. Did you ever see the original, Mr. Torrey ” 

A. I do not remember. 

Q. To the best of your opinion, does that copy come from Gomilla 
& Co.? 

A. I presume that the party who drew up that document must 
have got the information from the books of Gomilla & Co. 

Q. Mr. Torrey, Exhibit “A” purports to be copy of an original 
that I wantin evidence. Is it in your power to furnish the evidence 
that it is a copy of an original which was issued by Gomilla & Co. ? 

A. I can prove some of these amounts. I do not know whether 
they are all correct or not. 

Q. Was Mr. M. J. Gomilla a brother of A. J. Gomilla ? 

A. Yes, sir. 

Q. Was he authorized in Brownsville, Texas, to make settlements 
for Gomilla & Co.? 

A. I do not remember that. 

Q. Did he not try to make any? 

A. I think that he did. 

Q. Did the firm of Gomilla & Co. furnish him with any informa- 
tion or documents to effect settlements at Brownsville ? 

A. I presume that they did. 

Q. What information or documents did they furnish him with? 

A. I do not know. 
142 (). Did M. J. Gomilla write back to the firm of Gomilla & 


Co. the results of his endeavors? 

A. I do not know positively, but I presume that he did. 

By Mr. Briagnt: You are requested on next Saturday, at 12 
o'clock, to produce his letters. 

Q. What time was this that Gomilla,in Brownsville, was instructed 
to make settlements? 

A. I do not know that; you say that it was in March. 

Q. Of what year’? 

A. You say that it was 1884; I presume it was about that time. 

Q. You use the words “I presume it was about that time;” can 
you give us any more definite and certain answer? 

A. No, sir; Ido not know that I can without referring to the 
letters, ete. 

By Mr. Bricnr: You are requested to refer to those letters and 
give proper answer on next Saturday, at 12 o'clock. 


Q. Have you a copy book for January, February, & March, 1884? 


A. Yes, sir. | 
Q. You are requested to produce it on next Saturday, at 12 o’clock. 
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Testimony taken before the Hon. E. R. Hunt, examiner, in the office 
of the clerk of the circuit court of the United States, taken Satur- 
day, Jan’y 23d, 1886. 


Appearances: George L. Bright, Esq., for plaintiff; Rouse & 
Grant, for Gurley ; J. Oscar Nixon, Jr., Esq., for Barker. 


LARNED TorRREY recalled. 


By Mr. Bricur: 

Q. Mr. Torrey, have you got the copy book of Gomilla & Co. 
which you were requested to produce to-day ? 

A. Yes, sir. 

Q. Have you found a copy of that document marked Exhibit A? 

A. No, sir: itis not in the book. 

Q. This is the letter book ? 

A. Yes, sir. 

144 Q. Have you another letter book of that kind? 

A. Those are the Mexican letters and documents of that 
sort which were sent to that section of the country; they were all 
copied in this book. 

Q. Have you any other copy book used at that time than the one 
that you produce now? 
A. Yes, sir; there are other copy books, but the document referred 
to is not in either one of them. 
Q. How many have you? 
A. Five or six. 
Q. Have you examined them all? 
A. Yes, sir. 
Q. You do not find it copied in this book ? 
A. No, sir. 
Q. Or in any of the others ? 
A. No, sir. 
Q. You have not produced any copying book except this one 
which you now find before you ? 
A. Yes, sir; that is all. 
By Mr. GuRLEY: 
Q. What do you need ? . 
A. This is the letter book that we use for our Mexican correspond- 
ence that was sent to that section of the country, Brownsville, Mata- 
moras, and other places; all of them were copied in this book. It 
is labeled “ Mexican correspondence ;” you will see it on the 
book. 
145 Q. Have you produced the letters of M. J. Gomilla giving 
the results of his endeavors ? 
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Witness does not produce the letters which he was requested to 
produce, of M. J. Gomilla to A. J. Gomilla & Co., relative to his en- 
deavors in making settlements at Brownsville. 


By Mr. Gurtey: Why did you not produce them? 

A. Because I cannot find any such correspondence. M. J. Gomilla 
was an invalid at that time, and I do not know that he wrote any 
letters. 

By Mr. Brien: 

Q. Did Gomilla & Co. write any letters to him? 

A. Yes, sir; there are some letters here relative to the defendants 
in Brownsville, Texas. I do not see any such letters as are asked 
for; youcan Jook through yourself. Here isa letter to M. J. Gomilla, 
dated July 26, 1854. Ilere is another letter to A. Wersbriski, of the 
Rio Grande R. R. Co., dated 2d July, 1884. 

Q. Mr. Torrey, who is Mrs. B. H. Bullet, of Indiana? 

A. I do not know, sir. 

Q. Hey? 

A. I do not know, sir. 

Q. Mr. Torrey, did not Mr. Gomilla make a transfer of his furni- 
ture and other personal property to anybody? 

A. I do not know anything about it. 
146 @. Did he not make such a transfer to Camors? 
A. I do not know. 

Q. Did not Gomilla & Co. permit judgment rendered in their 
favor against Keelor Bros. & Millican to be attached by Breedlove 
Smith ? 

A. I did not know that Breedlove Smith had attached a judgment 
of that kind. 

Q. Didn’t you and Gomilla, or either of you, get him to do it? 

A. No, sir; I did not do it. 

(). Did not Gomilla get him to do it? 

A. I do not know that he did. 

Q. What aid did you and Gomiila give Breedlove Smith in this 
attachment suit ? 

A. None at all that I know of. 

Q. Did not you and Gomilla confess judgment before Hero, notary 
public? 

A. [know that I did not; Mr. Gomilla himself may have done so. 

®. Was not Breedlove Smith a clerk of Gomilla & Co.? 

A. Breedlove Smith ? 

©. Yes. 

A. No. 

(. What business relations did he have with them ? 

A. Transacted all our business in St. Louis. 

Q. And when in New Orleans what did he do for you ? 

A. When in New Orleans? 

Q. Yes; before he went to St. Louis. 
147 A. He was a clerk for Gordon & Gomilla. 

Q. Gordon & Gomilla was composed of Gordon & A. J. 
Gomilla ? 
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A. Yes, sir. 

(. He was a clerk of Gordon & Gomilla ? 

A. Yes, sir: he was Gordon & Gomilla’s clerk. 
(). Was he ever a clerk for Gomilla & Co. ? 


A. No, sir. 
Q. Do you not know that he attached the property of Gomilla & 
im. T 


A. I heard that he had attached that judgment. 
(). You heard so? 

A. Yes, sir. 

(). You do not — it of your own knowledge ? 
A. Well, he told me so. 


By Mr. Nrxon: We object, on the part of Mr. Barker, to anything 
that was told Mr. Torrey outside of the presence of Mr. Barker. 
By Mr. Bricur: 
Q. You did not help him ? 
A. No, sir: I did not. 
(. You did not help him to attach that thing? 
A. I had nothing to do with it that I know of particularly. I 
may have signed the name of Gomilla & Co. 
(). To what? 
148 A. I do not know; I may have used the name of Gomilla 
& Co. 
©. You had no conversation with Breedlove Smith to induce him 
to make the attachment? 
A. No, sir. 
(). Did he not make the attachment and judgment was rendered ? 
A. Ido not know that he did or not. 
Q. Did you make any defense to that attachment ? 
A. I think not. 
(). Did you permit judgment to go against you ? 


By Mr. Nixon: I object on the ground that the best evidence of 
the judgment against Gomilla & Co. would bea certified copy of the 
transcript. 


By Mr. Brieut: 
Q. Did you permit judgment to go against you without defense ? 
A. I do not know anything about it; [ had nothing to do with it. 
Mr. Gomilla transacted the business, if there was any such business. 
©. Teil me all you know about that transaction and about that 
judgment of Breedlove Smith. 
A. I know that we had a judgment against Millican and against 
Keeler, and I know that Breedlove Smith attached it. 
Q). Is that all that vou know ? 
A. Yes, sir; that is all. 
Q). Ain’t itto your knowledge, Mr. Torrey, that Mr. Gomilla trans- 
ferred his furniture and other effects to Camors ? 
149 A. No, sir. 
Q. Hey? 
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A. No, sir. 

(. Don’t you live at Gomilla’s house ? 

A. Yes, sir. 

(. You lived there when that furniture was his? 

A. Yes, sir. 

. And you never knew of any transfer ? 

A. I never knew of any transfer to Mr. Camors. 

Q. Or anybody else? 

A. No, sir. 

(. Gomilla remained in possession of the furniture all that time? 

A. Yes, sir; and every thing is in his house—all of his furniture 
that I know of. 

Q. Did he never part with the possession of it ? 

A. The furniture is still in the house. 

Q. After the transfer, did you never know him to part with the 
possession of it? 

A. I never knew anything about ; it did not interest me. It was 
none of my business. 

(. And you were living in the house? 

A. No, sir; not at that time. 

(). What time do you mean ? 

A. The time that you speak of. 

Q. What time do I speak of? 
150 A. While he lived, I suppose. 
(). You do not know that it was seized by the marshal ? 

A. Yes, sir; I heard him say that the marshal had seized it. 

Q. You do not know that when it was seized Camors claimed it 
as his own? 

A. No, sir. 

(). How leng have you been living at the house of Mr. Gomilla? 

A. Since the 11th of Sept. 

By Mr. Nixon: What vear? 

A. 1885. 


By Mr. Bricurt: 
Q. Do vou know of any transfers whatever made by Gomilla of 
his rights, credits, or property ? 
By Mr. Nixon: I object on the ground that it is irrelevant to the 
inquiry now being made. 
By Mr. Bricut: 


Q. Do you know of any transfer whatever made by Gomilla of 
his rights and credi's, made at the same time as the mortgage, the 
subject of this suit? 


A. No. , 
No cross-exam ination. 
151 By Mr. Brigut: I offer in evidence the petition filed in 


the suit of Mrs. B. H. Bullett against P. S. Wiltz, Jr., No. 
11210 of the docket of this court. 
By Mr. Grant: We object as irrelevant. 
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By Mr. Nixon: I object on the same ground; and, further, that 
this is a transaction between parties not parties to this suit and 
whose action cannot bind or affect Mr. Barker. 


Sale of Prope rly of the [libernia Insurance Company of N. Orleans lo 
A. i Gomilla, Marked exhibit 26 Sa and Annexed lo Testimony. 


No. 12891. 
STATE OF LouIsIANA, Parish of Orleans, City of New Orleans: 
7TH Fep’y, 1884. 
Sale of Property. Hibernia Ins. Co. to A. J. Gomila. 


152 Be it known that on this seventh day of February, in the 

year of our Lord one thousand eight hundred and eighty- 
four, and of the Independence of the United States of America the 
one hundred and eighth, before me, William Joseph Castell, a 
notary public in and for the parish of Orleans, State of Louisiana, 
duly commissioned and qualified, and in the presence of the wit- 
nesses hereinafter named and undersigned, personally came and 
appeared Mr. John ILlenderson, of this city, herein acting in his 
quality of president of the Hibernia Insuranee Company of New 
Orleans, a duly incorporated institution domiciled in this city, and 
also herein acting under and by virtue of the authority in him 
vested by a general resolution of the board of directors of said com- 
pany, a duly certified copy whereof is annexed to an act of sale 
passed in this office on the 22d May, 1SS3, who declared that, acting 
as aforesaid and for the price and sum hereinafter expressed, he 
does by these presents grant, bargain, sell, convey, transfer, assign, 
and set over, with a full guarantee against all troubles, debts, mort- 
gages, claims, evictions, donations, alienations, or other incum- 
brances whatsoever, unto Mr. Anthony James Gomila,also of this city, 
present, accepting, and purchasing for himself, his heirs and assigns, 
and acknowledging due delivery and possession thereof, a certain 

portion of ground situate, lying, and being tn the sixth dis- 
153 ~—s trict of this city, in the square bounded by Nayades or St. 

Charles, Edmund or Calhoun, and St. Patrick streets and 
Hfenry Clay avenue, designated by the letter A on a sketch made 
by J. A. d’Hémécourt, deputy city surveyor, on the ninth day of 
July, 1872, annexed for reference to an act of sale by L. A. Burthe 
to Mrs. Robert O. Butler, passed in the office of James Fahey, a 
notary public, in this city, on the twenty-sixth day of October, 1872, 
according to which sketeh said portion of ground measures in 
American measure one hundred and sixty-nine feet front on Nayades 
or St. Charles street, one hundred and fifty-six feet three inches front 
on St. Patrick street, three hundred and sixty-six feet five inches 
four lines in depth and front on Henry Clay avenue, and three 
hundred and twenty-five feet nine inches one line in depth on the 
line which divides it from the portion of ground designated by the 
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letter B on said sketch, and said portion A forms the corner of St. 
Charles street and Henry Clay avenue, and said above-described 
portions, A and B, form the whole of that certain square of ground 
which is designated by the number ninety on a plan drawn by 
Nemigger, surveyor, on the 24th of January, 1854, deposited for 
reference in the office of Achille Chiapella, late a notary public, in 
this city,and the portion marked A, herein conveved, forms the half 
towards Henry Clay avenue of the above square No. ninety, together 
with all the buildings and improvements thereon, rights, ways, and 

advantages thereunto belonging or in anywise appertaining, 
154 being the same property which said corporation, vendor, ac- 

quired by purchase from Mrs. Emma D. Casey by an act 
passed in this office under date of the first of August, 1878; to have 
and to hold the said property and appurtenances unto the said pur- 
chaser, his heirs and assigns, forever; and the said vendor the said 
property and appurtenances herein conveyed to the said purchaser, 
his heirs and assigns, shall and will warrant and forever defend 
against all legal claims and demands whatsoever. And the said 
vendor, by its said president, moreover transfers unto the said pur- 
chaser all and singular the rights and actions of warranty to which 
it is or may be entitled against any and all of the former owners of 
the property herein conveyed, hereby subrogating to said purchaser 
in and to the said rights and actions, to be by him enjoyed and exer- 
cised in the same manner as they might have been by the said cor- 
poration, vendor, itself. 

This sale is made and aecepted for and in consideration of the 
price and sum of ten thousand dollars ($10,000.00), which amount 
said purchaser has presently paid in ready current money unto said 
John Henderson, president of said Hibernia Insurance Company, 
who hereby acknowledges receipt thereof and grants full acquittance 
and discharge therefor in his aforesaid capacity. 

by reference to the annexed certificate from the register of con- 
veyances in and for this parish, dated the 5th instant, said corpora- 
tion, vendor, does not appear to have heretofore alienated said afore- 
described property, and by reference to the annexed certificate from 

the recorder of mortgages in and for this parish, dated the 4th 
155 instant, there appear to be no other mortgages standing in 

the name of said corporation, vendor, recorded against the 
property herein coveyed than the draining privilege; one mort- 
gage, State taxes 1882, assessed at $5,000, and one mortgage, State 
taxes 1883, assessed at $8,000, all of which are paid and which said 
corporation binds itself to have erased and cancelled. 

The said purchaser hereby assumes and binds himself to pay to 
the acquittance of said corporation the taxes due and exigible in 
1884; and the said purchaser furthermore declares that he has paid 
ali taxes previous to 1884 on said property. 

Thus done and passed, in my office, at New Orleans aforesaid, the 
day, month, and year first above written, in the presence of James 
J. Woulfe and Buissiere Rouen, witnesses of lawful age, domiciliated 


11—388 


ee 


82 THE RIO GRANDE RAILROAD CO. Vs. P. 8S. WILTZ, JR., &€C. 


in this city, who hereunto sign their names with the parties and 
ne, the said notary, after the reading of these presents. 
(Original signed) JOHN HENDERSON, President. 
% " A. J. GOMILA. 
¥ 3 JAS. J. WOULFE. 
" ‘ BUS. ROUEN. 
vs ' W. J. CASTELL, Not. Pub. 


Registered in the conveyance office, Book 118, fo. 418, and duly 
stamped, 
New Orleans, February 8th, 1884. 


Seal of Ree ster of Convevaner 7 


i 


(Signed) R. D. HUBBARD, Dy Rh. C. 


Lob STATE O] LOUISIANA, Oily or N: ii) Orleans * 


hereby certify the above and foregoing to be a true and correct 
COpy of the original act on file and of record. in the archives of my 
olhice. 
In faith whereof I hereunto set my hand and affix my seai of 
office on this 22d day of December, A. D. 1885. 
[SEAL. ] (Signed) M. VOORHIES, 
Custodian Notarial Records 


Mortgage of A. -!. Gomila to Gomila & C0., Marked Kxhibit “ D” and 
Annexed to Testimony. 


No. 17. 
FepRuARY: 8, 1854. 


Mortgage. A. J. Gomila to Gomila & Co. 


Unxirep States OF AMERICA, 
State of Louisiana, City of New Orleans: 


157 Be it known that on this eighth day of February, in the 

year eighteen hundred and eighty-four, before me, Samuel 
lower, a notary public in and for the city of New Orleans, parish 
of Orleans, State of Loutsiana, aforesaid, duly commissioned and 
qualified, and in presence of the witnesses hereinafter named and 
undersigned, personally came and appeared Mr. Anthony James 
Gomila, of the eity of New Orleans, which said appearer declared 
and acknowledged that he is justly and truly indebted unto the 
commercial firm of Gomila & Co., composed of said A. J. Gomila 
and Larned Torrey, of this city, and herein represented by the 
said partner, Larned Torrey, in the full sum of eighteen thousand 
dollars ($18,000.00), amount loaned and advanced to him in ready 
current money by the said firm, forthe reimbursement whereof he has 
furnished his four promissory notes—three for the sum of five thou- 
sand dollars each and one for the sum of three thousand dollars— 


drawn and subscribed by him, the said A. J. Gomila, to the order of 


and endorsed by himself, dated the date hereof, made payable, to 
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wit, the three notes of five thousand dollars each, respectively, one, 
| two, and three years after date, and the note for three thousand dol- 
lars payabie three years after date, and stipulating to bear interest 
at the rate of eight per cent. per annum from date until paid. 


| Now, in order to secure, in capital and interest, the full and final 
payment of the said herein-furnished promissory notes (which 

| notes after having been by me, notary, duly paraphed “ne varietur ” 

| : in order to identify the same herewith, have been delivered 
3 15S ~—unto the said L. Torrey, who is also here present, acknowl- 
edging the receipt thereof and accepting these presents) for 

a and in behalf of his said firm, the said Anthony J. Gomila did fur- 


ther declare that he does by these presents specially Mortgage and 
hypothecate unto the said Gomila & Co. and such person or persons 
who may eventually be the holder or holders of the said herein- 
furnished promissory notes all and singular the following-described 
property, to wit: 

A certain portion of ground situate, lying, and being in the sixth 
district of this city, in the square bounded by Nayades or St. 
Charles, Edmund or Calhoun, and St. Patrick streets and Henry 


; Clay avenue, designated by the letter A on a sketch by J. A. 
f d’Hémécourt, deputy city surveyor, on the 9th day of July, 1872, 
annexed for reference to an act of sale by L. A. Burthe to Mrs. Rob- 
ert O. Butler, passed in the office of James Fahey, a notary public, 
| in this city, on the twenty-sixth day of October, 1872, according to 


which sketch said portion of ground measures in American meas: 
ure one hundred and sixty-nine feet fronton Nayades or St. Charles 
street, three hundred and sixty-six feet five inches four lines in 
depth and front on Henry Clay avenue, and three hundred and 
twenty-five feet nine inches and one line in depth on the line 
; which divides it from the portion of ground desiguated by the let- 
7 ter 6 on said sketch, and said portion A forms the corner of St. 
Charles street and Henry Clay avenue, and said above-described por- 
tions, “A” and “ B,” form the whole of that certain square of ground 
which is designated by the number “ ninety” on a plan drawn by 
Nomigger, surveyor, on the 24th day of January, 1854, de- 
159 posited for reference in the office of Achille Chiapella, late a 
notary publie, in this city, and the said portion marked “A,” 
herein mortgaged, forms the half toward Henry Clay avenue of the 
above scuare No. ninety, together with all the buildings and improve- 
nents thereon, rights, ways, aud advantages thereunto belonging 
or in anywise appertaining, being the same property which was 
rn 2 acquired by the said A. J. Gomila by purchase from the Hibernia 
[Insurance Company yf this cILy, as per act passed before W. J. Cas- 
tell, notary public, on the seventh day of the present month and year, 
the said property so to remain mortgaged and hypothecated until 
the full and final payment of the aforesaid promissory notes in 
capital and interest, the said A. J. Gomila hereby binding himself 
and his heirs not to sell, alienate, mortgage, or encumber the same 

to the prejudice of these presents. 
And the said Anthony J. Gomila further declared that he does 
by these presents bind and obligate himself and his heirs to cause 


84 THE RIO GRANDE RAILROAD CO. VS. P. S. WILTZ, JR., &C. 


all and singular the buildings and improvements on the property 
aforedescribed to be insured and kept insured against the risks of 
fire by one of the good and solvent Insurance companies up to the 
full amount and until the full and final payment of said aforede- 
scribed promissory notes in capital and interest, and to transfer and 
deliver, until then, unto the said mortgagee or any other holder or 

holders of said promissory notes the policy or policies of 
160 = such Insurance or insurances, in default whereof said mort- 

gagee and any and all such holder or holders of said prom- 
issory notes is and are hereby authorized to cause such insurance 
or insurances to be made and effeeted at the cost, charge, and ex- 
pense of said mortgagor, who shall refund and reimburse to them 
all premiums of insurance so paid or advanced on his default. 

And the said A. J. Gomila further declares that he does by these 
presents consent, agree, and stipulate that, in event of the said 
promissory notes not being punctually paid at their respective ma- 
turity, it shall be lawful for, and he does hereby authorize, the said 
mortgagee or any other holder or holders thereof to cause all and 
singular the said hereinbefore-described and herein-mortgaged prop- 
erty to be seized and sold under executory process (issued by any 
competent court), without appraisement, to the highest bidder, pay- 
able cash, hereby expressly dispensing with all and every appraise- 
mentthereofand by these presents waiving and renouncing the benefit 
of appraisement and of laws or parts of laws relative to the ap- 
praisement of movable or immovable effects, etc., seized and sold 
under executory or other legal process, hereby confessing judgment 
in favor of said mortgagee and such persou OF persons who hay be 
holder or holders of said promissory notes for the full amount 
thereof, capital and interest, together with all premiums of insur- 
ance, attorney's fee, and legal costs and charges herein stipulated. 

And the said A. J. Gomila further declared that he does by these 
presents bind and obligate himself and his heirs to pay and reim- 

burse unto the said mortgagee and such person or persons 
LO] who may be the holder or holders of said promissory notes 

all such lawyer’s or attorney’s fees, together with all such 
costs, charges, and expenses as said mortgagee or any such holder 
or holders shall or may incur or pay, in the event of the non-pay- 
ment of said promissory notes at maturity, said attorney’s fees, 
however, to be fixed at five per cent. on the amount sued for. 

Now, to secure the faithful performance of the foregoing obliga- 
tions and the reimbursement and payment of the said lawyer’s or 
attornes 's fees, charges, and expenses aforesaid, and the reimburse- 
ment and payment of all premium or premiums as shall be paid by 
said mortgagee or any other holder or holders of the aforesaid 
promissory notes in causing Insurance to be effected on the default 
of the mortgagor as aforesaid, the said Gomila does by these pres- 
ents further specially mortgage and hypothecate the hereinbetore- 
described property unto and in favor of said mortgagee and holder 
or holders of said promissory notes, 

The said mortgagor declares that all State and city taxes on the 
above-described property exigible against the above-described prop- 
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erty to date have been paid, with which declaration the said Torrey, 
on behalf of his said firm, the mortgagee herein, expresses himself 
satisfied and relieves me, notary, from all liability or responsibility 
for the non-production of the tax receipts, as also for the non-pro- 
duction of a mortgage certificate, which is likewise waived by all 
parties hereto. 


162 


Thus done and passed in my office, at the city of New 
Orleans, on the day, month, and year herein first above 
written, in the presence of Messieurs Thomas J. Keane and 


Joseph J. Stooper, competent witnesses, who hereunto signed their 
names,t ogether with the said parties and me, the said notary, after 
reading the foregoing. 


Rex 


A. J. GUMILA. 


(Original signed) 
‘< “6 GOMILA «& CU., 


és rr Per L TORREY. 
“ “ T. J. KEANE. 
a 6 JOS. J. STOOPER. 


SAM’L FLOWER, 
Notary Public. 


‘corded in the mortgage office, Book 273, folio 353. 


New Orleans, February eighteenth, 1884. 


[Seal of Recorder of Mortgages. | 


STATE 


| H. A. ANTZ, CVE. 
: GEO. GUINAULT, D’y R. 


(Signed) 


> or Loutstana, City of New Orleans: 


I hereby certify the above and foregoing to be a true and correct 
copy of the original act on file and of record in the archives of my 


othe. 


In 


faith whereof I bereunto set my hand and affix my seal of 


office on this the 3lst day of December, A. D. 1885. 


[ SEAL. | 


1638 


M. VOORHIES, 
Custodian Notarial Records. 


(Signed) 


Letter of Gomila & Co., Marked Exhilit “E,” Annexed to Testimony. 


New Orveans, 9th June, 1884. 


A.Werbiski, Esq., pres’t Rio Grande Ruilroad Co., Brownsville, Texas. 


Dear Str: In reply to your valued favor of 2nd inst. we beg to 
say that our other creditors have agreed to accept in settlement our 
notes at 1, 2, & 3 years for equal amounts, subject to your accepting 
the same conditions as proposed to you through Mr. M. J. Gomila 


some time since. 


We had at first proposed 12, 18, & 24 months, 


but the delay in acting on our proposition and the publicity given 


our difficulties by your New Orleans correspondents forced an un- 
favorable change in our affairs. 


We may add, that further delay in 


accepting our proposition can only do harm to the general interest, 


and unless there is some speedy decision we are advised by our 
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friends to give up and start in some other name without further 
delay. We appreciate and understand the difficulties your board 
has had in arriving at a prompt decision, but at the same time we 
iook Upol you as interested In our situation, and we are bound to 
tell you that the delav has been expensive and injurious. We have 
a hard contract to work out, and when we look at our resources 
wasting away we sometimes feel less hopeful. You must judge 

for yourselves what you wish to do, but if you intend 
l64 to give us an extension, your own Interest should be to give 

it without further delay. 

Very respectfully, 
(Signed) GOMILA & CO. 


Draft, Annered lo Ti stimony. 


$2,200.00, GROWNSVILLE, Texas, Dee’ber 51, 1885. 

Atsight, three days, pay to the order of F. San Roman, Esq., twenty- 
two hundred ,°°; dollars, value received, and charge the same to 
account of— 


No. 366. M.J. GOMILA, Ree’r. 
To Mess. Gomila & Co., New Orleans, La. 


I;ndorsed on face: Protested for non-aceeptance. Fee, $3.50. New 
Orleans, January 12,1584. Jas. Fahey, notary public. 
‘Eudorsed on back: Pay to the order of José San Roman, 
165 Sob’s. I. San Roman. Pay to the order of Avendano 
brothers. José San Roman, Sob’s. No. 6295. 


Protest, Marked “ I,” Annexed to Testimony. 


[James Fahey, No. 162 Common St., Notary Public for Union National Bank 
and Mutual National Bank, ] 


STATE OF LOUISIANA, 
City of Ne if Orleans. } 


By this public instrument of protest be it known that on this 
eighteenth day of January, in the year one thousand eight hundred 
and eighty-four, at the request of Messrs. Avendano Brothers, of this 
eity, holders of the original draft, whereof a true copy is on the re- 
verse hereof written, I, James Fahey, a notary public in and for the 
parish of Orleans, State of Louisiana, aforesaid, duly commissioned 

and qualified, residing in the city of New Orleans. by my 
166 deputy, Michel V. Dejan, presented said draft to A. J. Go- 

milla, of the firm of ——, the drawees thereof, at their office, 
in this city, and demanding of him payment therefor, was refused. 

Whereupon I, the said notary, at the request aforesaid, did pro- 
test, and by these presents do publicly and solemnly protest, as well 
against the drawer or maker of the said draft as against all others 
whom it doth or may concern, for all exchange, re-exchange, dam- 
ages, costs, charges, and interest suffered or to be suffered for want 
of payment of the said draft. 
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Thus done and protested in the presence of Michel V. Dejan and 
Michel V. Abas, witnesses. 
In testimony whereof I grant these presents under my 
[seAL.] signature and the impress of my seal of office, at the city 
of New Orleans, on the day and year first above written. 
(Signed) JAS. FAHEY, 
| Notary Public. 


$2,200.00. Brownsvitie, Texas, Dee’ber 31, 1882. 

At three days’ sight pay to the order of F. San Roman, Esq., 
twenty-two hundred °°; dollars, value received, and charge the 
same to account of— 


No. 366. M. J. GOMILA, Ree’r. 
To Messrs. Gomila & Co., New Orleans, La. 


(Endorsed :) Pay to the order of José San Roman, Sob’s. 
167. FF. San Roman. Pay to the order of Avendano brothers. 
José San Roman, Sob’s. 


[On margin. | 


Protested for non-acceptance. 
ees, 5,°,°, dollars. 
New Orleans, January 12, 1884. 
JAS. FAHEY, 
3 Notary Public. 
(On margin :] “ Twenty-two hundred dollars.” 


Draft and Protest, Marked Exhibit “H,” Annexed to Testimony. 


($8,000.00.) BRowNSVILLE, Texas, December 31, 1883. 

At three days’ sight pay to the order of Simon Celaye, Esq., eight 
thousand ,°°, dollars, value received, and charge the same to account 
of— 


No. 365. M. J. GOMILA, Ree’r. 
To Mess. Gomila & Co., New Orleans, La. 


Endorsed across face: Protested for non-acceptance. Fees, 3.50 
dollars. New Orleans, January 12, 1884. Jas. Fahey, not. pub. 
Endorsed on back: Pay to the order of José San Roman, 
168 Sob’s. Simon Celaya. Pay to the order of Avendano 
Brothers. José San Rotman, Sob’s. No. 6292. 
[On margin:] “Eight thousand dollars.” 


[James Fahey, No. 162 Common St., Notary Public for Union National Bank and 
Mutual National Bank. } 


STATE OF LOUISIANA, | 
City of New Orleans. | 

By this public instrument of protest be it known that on this 
eighteenth day of January,in the year one thousand eight hundred 
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and eighty-four, at the request of Messrs. Avendano Brothers, of 
this city, holders of the original draft, whereof a true copy is on the 
reverse hereof written, I, James Fahey, a notary public in and for 
the parish of Orleans, State of Louisiana aforesaid, duly commis- 
sioned and qualified, residing in the city of New Orleans, by my 
deputy, Michel V. Dejan, presented said draft to A. J. Gonnila, of 
the firm of ——, the drawees thereof, at their office, in this city, and 
demanding of him payment therefor, was refused. 
Whereupon I, the said notary, at the request aforesaid, did 
169 protest, and by these presents do publicly and solemnly pro- 
test, as well against the drawer or maker of the said draft as 
against all others whom it doth or may concern, for all exchange, 
re-exchange, damages, costs, charges, and interests suffered or to be 
suffered for want of payment of the said draft. 
Thus done and protested in the presence of Michel V. Dejan and 
Michel V. Abat, witnesses. 
[In testimony whereof I grant these presents under my 
[sEAL.] signature and the impress of my seal of office, at the city 
of New Orleans, on the day and year first above written. 
(Signed) JAS. FAHEY, 
Notary Public. 


$8,000.00. BROWNSVILLE, TEXAS, December 31, 1885. 

At three days’ sight pay to the order of Simon Celaya, Esq., eight 
thousand dollars, value received, and charge the same to account 
of— 


No. 365. M. J. GOMILA, Ree’r. 


To Mess. Gomila & Co., New Orleans, La. 
[On margin. | 


Protested for non-acceptance. 
lees, 5,59, dollars. 
New Orleans, January 12, 1884. 


JAS. FAHEY, Not. Pub. 


(Endorsed:) Pay to the order of José San Roman, Sob’s. Simon 
Celaya. Pay tothe order of Avendano Brothers. José San Roman, 
Sob’s. 


[On margin:] “ Eight thousand dollars.” 


170 Draft and Protest, Marked Exhibit“ G.” Anneved to Testimony. 


($700.00.) BROWNSVILLE, Texas, Dec. 31, 1883. 
At sight pay to the order of F. San Roman, Esq., seven hundred 
“°; dollars, value received, and charge the same to account of— 


No. 368. M. J. GOMILA, Ree’r. 


To Mess. Gomila & Co., New Orleans, La. 
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Endorsed: F. San Roman. 


[On margin:] “Seven hundred dollars.” 


STATE OF LouIstIANA, Parish of Orleans: 


By this public instrument of protest be it known that on this 
twenty-third day of January, in the year one tiousand eight hun- 
dred and eightyefour, at the request of Messrs. Schmidt & Ziegler, 
of this city, holders of the original draft, whereof a true copy is en 

the reverse hereof written, I, Andrew Hero, Jr., a notary 
171 public in and for the parish of Orleans, State of Louisiana 

aforesaid, duly commissioned and sworn, by my deputy, John 
J. Ward, presented said draft to Mr. Labat, a clerk in charge of the 
ottice of Gomila & Co., the drawees, at their said office, in this city, 
and demanded payment thereof, and was by him answered that the 
same would not be paid. 

Whereupon I, the said notary, at the request aforesaid, did pro- 
test, and by these presents do publicly and solemnly protest, as well 
against the drawer or maker of the said draft as against all others 
whom it doth or may concern, for all exchange, re-exchange, dam- 
ages, costs, charges, and interests suffered or to be suffered for want of 
payment of the said draft. 

Thus done and protested in the presence of Messrs. John J. Ward 
and Achilles J. Ferran, both of this city, witnesses, who have signed 
with me, the notary. 

(Original signed) JNO. J. WARD. 
A. J. FERRAN., 
ANDREW HERO, Jr., Not. Pud. 


A true copy of the original on file and of record in my notarial 
archives. 
In testimony whereof I grant these presents under my 
[sear.] signature and the impress of my seal of office, at the city 
of New Orleans, on the d: ay and year first above written. 


(Signed) ANDR ke W HERO, JR. Not. Pub. 
172 $700.00. BROWNSVILLE, TEXAS, Dee. 31, 1883 


At sight pay to the order of F. San Roman, Esq., seven 
hundred dollars, value received, and charge the same to account 
Cp fane M. J. GOMILA, Ree. 

To Mess. (iomila NX 2.. La. 


Endorsed: Seven hundred dollars. F. San Roman. 


Drait and Protest, Marked Eechibit " Annered to Testimony. 


($11.763.84.) BROWNSVILLE, Texas, Dec. 31, 1883. 

At three days’ sight pay to the order of r.S San Roman, Esq., 
eleven thousand seven hundred sixty-three 5 dollars, value re- 
ceived, and charge the same to account of— 


No. 370. M. J. GOMILA, Ree. 
To Mess. Gomila & Co., New Orleans, La. 
12—388 
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Endorsed on face: Protested for non-acceptance. Fees, 3.50 dol- 
lars. New Orleans, January 12, 1884. Jas. Fahey, not. pub. 
73 Endorsed on back: Pay to the order of José San Roman, 
Sob’s. FF. San Roman. 
Pav to the order of Avendano Brothers. Jos¢ San Roman, Sob’s. 
No. 6294. 
(On margin:| “ Eleven thousand seven hundred sixty-three A 
[James Fahey, No. 162 Common St., Notary Public for Union National Bank 
and Mutual National Bank. | 


STATE OF LOUISIANA, ) 
City of New Orleans. | 


By this publie instrument of protest be it known that on this 
eighteenth day of January, in the year one thousand eight hundred 
and eighty-four, at the request of Messrs. Avendano Brothers, of this 
city, holders of the original draft, whereof a true copy is on the re- 

verse hereof written, I, James Fahey, a notary public in and 
174 for the parish of Orleans, State of Louisiana, aforesaid, duly 

commissioned and qualified, residing in the city of New Or- 
leans, by my deputy, Michel V. Dejan, presented said draft to A. J. 
G;omila, of the tirm of ——, the drawees thereof, at their office, in this 
city, and demanding of him payment therefor, was refused. 

Whereupon I, the said notary, at the request aforesaid, did pro- 
test, and by these presents do publicly and solemnly protest, as well 
against the drawer or maker of the said draft as against all others 
whom it doth or may concern, for all exchange, re-exchange, dam- 
ages, costs, charges, and interests suffered or to be suffered for want 
of payment of the said draft. 

Thus done and protested in the presence of Michel V. Dejan and 
Michel V. Abat, witnesses. 

In testimony whereof I grant these presents under my 
[SEAL.]| signature and the impress of my seal of oftice, at the city 
of New Orleans, on the day and year first above written. 
(Signed) JAS. FAHEY, 
Notary Public. 


$11,763.84. BROWNSVILLE, Texas, Dee. 31, 1883. 

At three days’ sight pay to the order of F.San Roman, Esq., 
eleven thousand seven hundred sixty-three ,84; dollars, value re- 
ceived, and charge the same to account of— 


No. 370. M. J. GOMILA, Ree’r. 


To Mess. Gomila & Co., New Orleans, La. 


[On margin. ] 


Protested for non-acceptance. 
lees, 3.50 dollars. 
New Orleans, January 12, 1884. 


JOS. FAHEY, Not. Pub. 


SS 


mri ln - 


~) 
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175 (Endorsed :) Pay to the order of José San Roman, Sob’s. 
F. San Roman. Pay to the order of Avendano Brothers. 

José San Roman, Sob’s. 
[On margin :] “ Eleven thousand seven hundred sixty-three ,'j'y.” 


Petition and Account. Filed July 1, 1884, in Suit No. 10628. 


Rio GRANDE RAILROAD COMPANY ) 
v8. . No. 10628. 
GomMILA & Co. j 


To the cireuit court of the United States for the 5th circuit and 
eastern district of Louisiana: 

The petition of the Rio Grande Railroad Company, a corporation 
established under and by virtue of the laws of the State of Texas, 
residing in the State of Texas, and a citizen of Texas, shows that 
the commercial firm of Gomila & Co., composed of Anthony J. 
Gomila and Larned Torrey, residents of New Orleans and citizens 
of the State of Louisiana, are in solido indebted unto your petitioner 

in the sum of $26,731.97, twenty-six thousand seven hundred 
176 ~~ and thirty-one dollars and 97 cents, with interest, at 5 per cent. 

per annum, from Ist January, 1884, until paid, for this, to 
wit, that M. J. Gomila, the receiver of the Rio Grande Railroad 
Company, acting for and in behalf of said railroad company, de- 
posited at various times, for safe-keeping, with Gomila & Co. large 
sums of money between the 16 of July, 1883, and the 31 Dee’r, 1883, 
aggregating $31,094.61, and during said dates Gomila & Co, dis- 
bursed out of said sum the sum of $2,521.48, leaving a balance due 
to your petitioner, on the Ist Jan., 1884, of $28,573.15, as will appear 
by the account rendered to petitioner by Gomiia & Co., hereto an- 
nexed and made a part of this petition. 

Your petitioner shows that said Gomila & Co., since rendering 
said account, have paid the following drafts for and on account of 
your petitioner, viz: 


One for.... $441 16 
“ a 400 
2 8 ee 


1,841 16, which, deducted from 
$28,573.15, leaves $26,751.97 still due to your petitioner, and which 
said Gomila & Co. acknowledge to owe to your petitioner and prom- 
ised but neglect to pay. 

Your petitioner shows that the aforesaid monies were deposited 
with the defendants, Gomila & Co., by M. J. Gomila, receiver of the 
Rio Grande Railread Company, but since then the said M. J. Go- 
mila, receiver, has been removed from the office of receiver and his 
appointment vacated and all things restored tothe Rio Grande Rail- 
road Company by the United States circuit court in and for the 

western district of Texas. 
77 The premises considered, your petitioner prays that Go- 
mila & Co. and Anthony J. Gomila and Larned Torrey be 
cited to answer this petition, and for judgment against them in 
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solido for $26,731.97, twenty-six thousand seven hundred and thirty- 
one dollars and 97 cents, with interest, at o per cent. per annum, 
from Ist January, 1884, until paid, and costs, and for general relief. 
(Signed) GEO. L. BRIGITT, 
© . . . 
Counsel for Pl lz 
July, 1884. 


17S Copy of Pencil M morandum Atlached lo Account. 


explanation : 
Balance due M. J. Gomilla, recelver, by Gomila & Co., 
Jan’y 1, ’S4, as per ac. current hereto annexed ------ S25,010 15 
Less following drafts drawn by M. J.G., receiver, against 
Gomila & Co. and by them paid: 


#367, favor of F. San Roman_.--.-- bt] 16 
250%). a 4 ae ee eee . bony OM) 
#oil, . a, eee. CUE ee 


True bal. Jan‘y 1, 84, U. 8S. currency........-. $20, 
Account Filed with Petition. 


M. J. Gomila,. receiver, in account current & interest account with 
(romtla & Co. 


DR. 


ISS:} 

July 10 To am't paid Francis Johnson, 1 carriage 5 OO rey a3 

ls fo am't funded | n b’k ford’t ir 
A ‘ vith pl ic 14 oft ly rT ) 

0 “Poam’ te ously credited M. J. Gomila 
rec 1 , beth OM) lier 204 40 
Aug. 10. To sundry bills, Gimble & Frederickson 0) 25.6 «144 US SO 
Invoice t lat 4 15 4 as 
) Po paid fH. B. Steve pv Ow L334 S.) US 

24 To protested d’ft on H. Marquardt, & pro 
est I 194 74 Oo p45 oO 
vy lo draft fay a 3 (ol Ft 125 wee 

ep ; To am't para M. J. Gon , Chas. H 
Miller 15 OO 116 i?) SO 
he lo am’'t nmVvelk i i om ff lle $4 SH 
7 draft favor C. Trumpy in OL ie 106 oe be 
Ph is Deck 162 4 1M) wg ee 
a | Ht. B. Steve ‘ ‘nM ‘ye sep «64D 
‘ ( | mp : an Ae " hy 4 
Oct . Whitney Iron Works ¢ 145 55 s.) 121 5+) 
Verde this i 1 O8 Ss.) | 4.) 
ls lratt favor The is Deck iso oc fa 120 Ge 
[der lj amit paid +. Gareia Martinez 1 Ow l7 1 «0 
7 $e "8 ! ‘ é‘ yb ow i | ®,, «fd 
| nvolce this date 4a | ty 
bauianee of num! + 1 160) OF 

balance vit 0 SY] 


~— RG ee a ee ae - ee 


SOL.004 6] 15 AnT 
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179 Cr. 
} RS. 
July | By balance nr ' 11,7;01 60 184 , 21,5381 68 
1¢) By Various checks, am't e to 1004.27 @ 
Sg SE sa ‘ ) 1094 27) = «169 1,848 86 
24 By draft on H. Charnock , eee 376 86 | 161 HOM, a7 
' oe 4 Ass’t U.S. Treasurer on 28604 «161 462 OF 
2%) “ a ‘ Woodward & Stillman. S81! 
ae v4 ‘« Fred. Probst & Co. . 1,000 
Slit OO 160 ? 897. 60 
Aug. 10 oi é‘ ‘“ Woodward & Stillman. ..- 2U2S0 50 144 3,284 64 
1% P. Harmony Nephew __. 740 11 - 1.065 60 
21 ‘ ‘* Wm Spacktnan, treasurer ‘ais 6400 OO 133 >, 280 OO 
Sept. s By draft on Wm Spaekman, treasurer, 
S1.005.76 (4, 590 G5 en 1S OO 115 1.158 75 
27 | By draft on Wm. Spaekman, treasurer, 
$° 338 (a, 1% 4 9 235 78 (} 2.942 56 
Oct, S By draft on Schmidt & Zeigler sine 1.0) 0) at SOO OO 
‘i ‘6 ‘i es - Too Oo us myo 
29 os bs ‘* Flast. Preston & Co " Hho O5 4 410 S84 
‘is ‘ sé 4 sé ‘ —) iM) 7 tr i”) 
i 7 ‘ é 10) iM) sé 75 Mi) 
Interest on numbers, 42,160.67 O56 OO 
51.004 6] $5,007 37 
ISS 
Jan'y | By balance - ..-. a 28 573 13 


* . 
« « 
ae ae 


New Orleans, January Ist, 1SS4. 


| Written across the face in blue pencil:] Examined and found 
correct. W.N. V. 


ISO) (ilation. Issued to Gomila and Company and Anthony J. Go- 
mila July Ist, 1884. 


UNirep Srates oF AMERICA. 
astern District of Louisiana. | 


Circuit Court of the United States, Fifth Cireuit and Eastern District 
of Louisiana. 


Rio GRANDE RAILRoapD COMPANY ) 
ns. - No. 1062S. 
GOMILA & Co. 


The President of the United States of America to Gomila and Com- 
pany and Anthony J. Gomila, Greeting: 


You are hereby summoned to comply with the demand contained 
in the petition, of which a copy accompanies this citation, or to de- 
liver your answer to the same in the office of the clerk of the cir- 
cuit court of the United States, fifth circuit and eastern district of 
Louisiana, in the city of New Orleans, in ten days after the service 
hereof, which delay is increased one day for every ten miles your 
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place of residence is distant from New Orleans, the place where the 
court is held. 

Witness the HLlonorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States of America, at the city 
1S] of New Orleans, this ist day of July, A. D. one thousand 
eight hundred and eighty-four, and of the Independence of 

[seau.] the United States of America the 108th year. 

Teste : 
(Signed) E. R. HUNT, Clerf. 


Marshal’s Return. 


Received July 2, 1884, by the U.S. marshal, and on July 2, 1884, 
| served a true copy of the within citation and the accompanying 
petition of pl’tfls on the within-named Anthony J.Gomila individ- 
ually and as a member of the commercial firm of Gomila & Co., de- 
fendants herein, by delivering the same to him in person and leav- 
ing the same in his hands, in the city of New Orleans. 

(Signed) . 2. PITKIN, 
U.S. Marshal, 
By E. S. CURRY, 
Dy U.S. Marshal. 


Citation. Issued to Gomila and Company and Larned Torrey July Lsé, 
1SS4. 


UNITED STATES OF AMERICA, | 
Eastern District of Louisiana. j 
18? Cireuit Court of the United States. Fifth Cireuit and Eastern 
District of Lousiana. 
Rio GRANDE RAILROAD COMPANY ) 
rs. » No. LOO?S. 
CAOMILA & Co. 


The President of the United States of America to Gomila and Com- 
pany and Larned Torrey, Greeting : 
You are hereby summoned to comply with the demand contained 
in the petition, of which a cOpy accompanies this citation, or to de- 
liver your aliswer to the same in the office of the clerk of the cir- 


euit eourt of the United States, fifth circuit and eastern district of 


Louisiana, in the city of New Orleans, in ten days after the service 

hereof, whieh delay Is Increased one day for every ten miles your 

place of residence is distant from New Orleans, the place where the 
court Is held. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 

Supreme Court of the United States of America, at the city 

[seaL.| of New Orleans, this Ist day of July, A. D. one thousand 


eight hundred and eighty-four, and of the Independence of 


the United States of America the 108th vear. 


‘Teste: 


(Signed) KE. R. HUNT, Clerk. 


et 
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183 Marshal's Return. 


Received Jul. 2, 1884, by the U.S. marshal, and on July 3, 1884, 
I served a true copy of the within citation and the accompanying 
petition of pl’t’ffs on the within-named Larned Torrey individually 
and as a member of the commercial firm of Gomila & Co., def’d’ts 
herein, by delivering the same to him in person and leaving the 
same in his hands, in the city of New Orleans. 
(Signed) J. R. G. PICKIN, 
U.S. Marshal, 
By E. 8S. CURRY, 
Dy U.S. Marshal. 
Judgment. 


Extract from the Judgment Book. 


Circuit Court of the United States, Fifth Cireuit and Eastern District 
of Louisiana. November Term, 1884. 


New OrvLeans, Monpay, January oth, 1885. 


Court met pursuant to adjournment. 
Present: Ilon. Edward C, Billings, distriet judge. 


1S4 Rio GRANDE RAILROAD COMPANY : 
vs. > No. 10628. 
GJOMILA AND COMPANY. 


This cause came up for trial this day. Present: Geo. L. Bright, 
counsel for plaintiffs; J. Ward Gurley, Jr., counsel for defendant. 
The parties waived the jury and proceeded to trial before the court 
without a jury. 

By reason of the evidence and the law it is ordered, adjudged, and 
decreed that the plaintiffs, The Rio Grande Railroad Company, do 
have and recover judgment against the defendants, Gomila & Co. 
and Anthony J. Gomila and Larned Torrey, in solido, for the sum 
of ($26,731.97) twenty-six thousand and seven hundred and thirty- 
one ;*;y dollars, with interest, at five per cent. per annum, from Ist 
January, 1854, until paid, and costs. 

Judgment rendered January 5th, 1885. 

Judgment signed January 9th, 1585. 

(Signed) EDWARD C. BILLINGS, Judge. 


Exception. Filed Oct. 22, 1884. 


185 Cireuit Court of the United States for the 5th Cireuit «& 
Eastern District of Louisiana. 


Rio GRANDE RAILROAD COMPANY ) 
v8. No. 10628. 
GomMILA «& Co. 


Now come defendants and except to the action brought against 
them, and to the petition herein tiled, for the reasons— 
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ist. Because the proper persons are not made parties plaintiff. 
The legally authorized parties, who alone can institute a suit in the 
name of the said corporation, the Rio Grande Railroad Company, 
are not joined in the action or even divulged in said petition. 

2nd. Because it does not appear that this suit was ever author- 
ized by the required resolution or other proper action of the duly 
empowered persons. 

Wherefore defendants pray that this exception may be main- 
tained, and that plaintiff's petition be dismissed at its cost. 

(Signed) J. WARD GURLEY, Jr., 
A tty for Def ts. 


Answer. Filed November \7th, 15884. 
U.S. Cireuit Court. 5th Cireuit & East. Dist. of Louisiana. 


Rio GRANDE RaAILRoap Co.- 
V8. . No. 10628. 
GOMILA XW Co. } 


1S6 Now come defendants herein and, for answer to piaintiff’s 
petition, deny all and singular the allegations thereof, reserv- 
ing all benetits of the exception herein filed. 
Wherefore defendants pray that plaintiffs petition be dismissed 
with costs. 
(Signed) ! J. WARD GURLEY, Jr.. 
Att'y for Def’ts. 


The Mortgage (Certificate Dated 20th Jan.. 1SS5. Marked Plaintiff's r- 
hibit B. 


STATE OF LOUISIANA, PARISH OF ORLEANS, 

Orrick OF RECORDER OF MORTGAGES. 
The undersigned, recorder of mortgages for the parish of Orleans, 
State of Louisiana, certifies that in the reeords of this oftiee there 
are no other mortgages standing in the nameof Anthony J. Gomila 
aud recorded against a certain portion of ground designated by the 
letter A on sq. bounded by St. Charles (Navades). Edmond or Cal- 
houn, and St. Patrick streets and Henry Clay avenue, and meas- 
ures 160 {t. front on Navades sSt., 566 ft. 5 4 1. in depth and 
187 ~— fronton Henry Clay avenue, 325 91. 1 1. in depth on the line 
which divides it from the portion of ground designated as 
letter “ B,” than the drainage privilege; the mortgage he granted 
in favor of the firm of Gomila & Co.., composed of A. J. Gomila and 
L. Torrey, &c., per act before Sam’! lower, N. P., dated Keb'y Sth, 
1SS4, to secure the sum of 18,000.00, lnt.. Ws: one State tax ISS4. 

ass'd for $10,000.00— : 

No. 10628. 


—B’k 275, fo. 172, the gen’l one in favor of Rio Grande Railr’d Co., 
recorded on the 17th, resulting from a judgment by the Jan’y 18 


Me RE gOS me 


—— | 


em 
el 
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1885, Sth cire’t court, on the Sth Jan’y, 1885, for the sum of $26,731 
and 97 cents, with interest stipulated in said judgment and costs of 
suit against Gomila & Co. 

9 a. m., New Orleans, Jan’y 17th, 1885. 


[SEAL. ] (Signed) JNO.. GUINAULT, R. 


Petition to Substitute, etc. 
THe Rio GRANDE RaiLtroap Company. 11013. In Equity. 


To the cireuit court of the United States for the 5th circuit and 
eastern district of La.: 


The petition of the complainant shows that the mortgage certifi- 
cate offered in evidence in this cause by them on the trial of said 
cause has been mislaid or lost, and after due, diligent search cannot 
be found. ‘The complainants pray that the ann’x’d mortgage cer- 
tificate, which is a duplicate of the one mislaid or lost, be filed in 
lieu thereof. 

(Signed) GEO. L. BRIGHT, 
Solicitor for Complainant. 


Order. 


Let the annexed mortgage certificate, which is a duplicate of the 
one filed and offered in evidence on the trial of this cause, be filed 
in lieu thereof. 

Sept. 8, 1886. 

(Signed) EDWARD C. BILLINGS, Judge. 


188 The deed of sale to Gomila, dated 7th Feb’y, 1884, marked 
Plaintiff’s Exhibit C, copied at page 151 of this transcript. 
The act of mortgage made by A. J. Gomila to Gomila & Co., dated 
Feb’y 8th, 1884, marked Exhibit D, copied at page 156 of this tran- 
script. 
The writ of execution issued on 22 Jan’y, 1885, and the return of 
the marshal thereon in suit No. 10628. 


Fi. Fa. Issued 22 Jan’y, 1885. 
10628. 
Unrirep STaTes OF AMERICA: 


Circuit Court of the United States for the Fifth Cireuit, Holding 
Sessions in and for the Eastern District of Louisiana. 


The President. of the United States to the marshal of the eastern dis- 
trict of Louisiana or his lawful deputy, Greeting : 

189 You are hereby commanded to demand from the defend- 
ants, Gomila & Co. and Anthony J. Gomila and Larned Tor- 

rey, in solido the sum of $26,751.97, twenty-six thousand seven hun- 

dred and thirty-one dollars and 97 cents, with interest, at five per 
15—38s8s 
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cent. per annum, from Ist January, 1884, until paid, and costs— 
clerk’s costs, $55.15; att’y’s fee, 10—cash, which the plaintiffs, The 
Rio Grande Railroad Company, lately recovered by judgment of the 
circuit court of the United States for the fifth circuit and eastern 
district of Louisiana; and if the same be not paid on demand, that 
then you cause the same to be made out of the personal estate of 
the said defendants, Gomila & Co., Anthony J. Gomila, and Larned 
Torrey, in solido in your district, if sufficient personal estate can be 
found therein; but if sufficient personal estate cannot be found in 
your district, that then you cause the same to be made out of the 
real estate of the said defendants, Gomila & Co., Anthony J.Gomila, 
and Larned ‘Torrey, in so/ido in your district, and that you have the 
moneys before our said court to render to the said plaintiffs for the 
judgment aforesaid on the 70th day from the date hereof, together 
with this writ. 
Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 22 day of Jan’y, 
[seaL.] A.D. 1585,and 109 year of the Independence of the United 


states. 
(Signed) EK. R. HUNT, Clerk. 
190 Marshal's Return. Filed April 1, 1885. 


Received Jan. 22, 1885, by the U.S. marshal, and in obedience to 
Written instructions from the attorney for plaintiffs I did seize the 
following: The claim made by Gomila & Company in the suit of 
Gomila & Co. vs. Culliford & Clark, in admiralty, No. 11965 of the 
docket of the hon. United States district court for the E. D. of La.. 
and also the judgment rend red in sald sult. now on appeal to the 
circuit court of the United States for the fifth circuit and eastern 
district of Louisiana, against Culliford and Clark, a firm composed 
of S. H: W. Culliford and John 8. Clark, for $8,426.25, and the fur- 
ther sum of $954.12, auctioneer’s charges, making altogether the 
sum of $9,360.07 damages, with 5% per annum interest from 30 
June, 1885, until paid, and costs of suit, against Thomas D. Miller 
and Emile Carriere, as sureties on the release bond, in solido for the 
aforesaid Judgment, interests, and costs; and of said seizure I noti- 
fied, in writing, the defendants herein, Mess. Culliford & Clark and 
Thomas D. Miller and Emile Carriere, as will more fully appear by 
reference to the annexed notice of seizures and the returns thereon 
written, which are made a part of this return. 

I also did, on the 25th February, 1885, seize the following: The 
claim made by Gomila & Co. against Culliford & Clark in suit No. 
10965 of the district court of the United States for the eastern dis- 
trict of Louisiana and the judgment rendered in said suit against 
Culliford & Clark & al. for $9,360.97 and interest and costs, and 

appealed to the circuit court, and also the judgment rendered 
191 by the circuit court of the United States for the fifth circuit 
and eastern district of Louisiana on appeal from the district 
court, which judgment was rendered against Culliford & Clark and 
others on 19th lebruary, 1585, for $23,993.76, with 5 % interest from 


“ 
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30 June, 1885, till paid, and costs, and all the right, title, and inter- 
est of Gomila & Co. in and to the suit of Gomila & Co. vs. Culliford 
& Clark and to the judgment rendered in said suit, and of said seiz- 
ure I notified the defendants, through James McConnell, Esq., their 
attorney, and also by giving notice of said seizure — Messrs. De 
Wolf & Hammond, agents of the defendants, the whole as will more 
fully appear by reference to the annexed notice of seizure and the 
return thereon, marked “O” for reference. I also made general 
seizures by garnishee process and notices of seizures duly served In 
the hands of Thos. D. Miller and De Wolf & Hammond and Emile 
Carriere, garnishees, as will more fally appear by reference to the 
annexed notices of seizure and the return thereon written, marked 
X for reference. From said garnishee seizures nothing was as yet 
realized towards the satisfaction of this writ by the U.S. marshal, 
and, this writ expiring, I have made this return, requesting the clerk 
of this hon. court to furnish me with a copy thereof, together with 
all my proceedings thereon, in conformity to law, for the purpose of 
further proceedings if required. No other property found after due 
demand made of plaintiff's attorney and of the defendants under 
this writ. 
Returned April Ist, 1885. 
(Signed) | J. R. G. PITKIN, 
U.S. Marshal, 
By E. S. WURZBURGER, 
Deputy Marshal. 


192 The alias writ of execution issued in same suit on 8th April, 
1885, and the return of the marshal thereon: 


Alias Writ of Fi. Fa. Issued 8 April, 1885. 
Alias writ of fle ri facias. 
UNITED STATES OF AMERICA: 


Circuit Court of the United States for the Fifth Cireuit, Holding 
Sessions in and for the Eastern District of Louisiana. 


The President of the United States to the marshal of the eastern 
district of Louisiana or his lawful deputy, Greeting: 

You are hereby commanded to demand from the defendants, Go- 
mila & Co.and Anthony J.Gomila and Larned Torrey, in solido the 
sum of $26,731.97, twenty-six thousand seven hundred and thirty- 
one dollars and 97 cents, with interest, at five per cent. per annum, 
from Ist January, 1884, until paid, and costs—clerk’s costs, $35.15: 
att’y’s fee, $10—cash, which the plaintiffs, The Rio Grande Railroad 

Company, lately recovered by judgment of the circuit court 
193 of the United States for the fifth circuit and eastern district 
of Louisiana; and if the same be not paid on demand, that 
then you cause the same to be made out of the personal estate of 
the said defendants, Gomila & Co., Anthony J. Gomila, and Larned 
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Torrey, in solido in your district, if sufficient personal estate can be 
found therein; but if sufficient personal estate cannot be found in 
your district, that then you cause the same to be made out of the 
real estate of the said defendants, Gomila & Co., Anthony J. Gomila, 
and Larned Torrey, in solido in your district, and that you have 
these moneys before our said court to render to the said plaintiffs for 
the judgment aforesaid on the 70th day from the date hereof, to- 
gether with this writ. 
Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 8 day of April, A. 
[seAL.] D. 1885, and 109 year of the Independence of the United 
States. | 


(Signed) E. R. HUNT, Clerk. 
Marshal’s Return. Filed June 16, 1885. 


Received Apr. 8, 1885, by the U.S. marshal, and bv virtue of the 
written requests of Geo. L. Bright, Esq., the attorney for plaintiff, | 
did seize, Ist, all the household furniture and other movable effects 
contained in the premises occupied by the defendant, A. Gomila, 

situated at the corner of ITenry Clay avenue and St. Charles 
194 = street, in the city of New Orleans, and inventory was duly 

made of said movable effects, and the same is on file in this 
office. Lalso served the defendant with a copy of the said inventory 
and with notice of seizure in writing, which is evidenced by refer- 
ence to the annexed document, marked A, and the return thereon 
written ; said furniture was, after the legal delay had expired, adver- 
tised for sale; but previous to the day of said sale arriving the said 
furniture and movable effects were released from seizure by direc- 
tion of plaintiff’s attorney, which were also given in writing and 
are on file in this office; defendant, A. Gomila, having paid the 
costs created by reason of the said seizure of the movable effects to 
the U.S. marshal, amounting to the sum of fifty (°,9; dollars, inelu- 
sive of keeping and advertising; the attorney for plaintiff having 
also directed the seizure of certain real estate occupied by the de- 
fendant, A. Gomila, situate in the 6th district of the city of New 
Orieans, being a portion of a certain square of ground bounded by 
St. Charles avenue, Edmond or Calhoun street, and St. Patrick street 
and Henry Clay avenue, forming the corner of St. Charles avenue 
and Henry Clay avenue, together with all the buildings and im- 
provements thereon, said portion of ground being part of square No. 
#0 and is designated as fraction A of said square, as per plan depos- 
ited in the office of Achille Chiapella, late a notary public, a full 
description of which portion of ground, and particularly its measure- 
ment, is fully set forth in the annexed notice of seizure and the re- 

turn thereon written; said notice of seizure is marked B for 
Io reference and is made a part of this return. Of said seizure 

the defendant was notified in writing, and the said seizure was 
duly recorded in the oftice of recorder of mortgages for the parish of 
Orleans and city of New Orleans and in the seizure book of this oftice. 
by direction of plaintiff's attorney the following was also seized and 


«4 
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notice thereof given in writing to the defendants and to Theodore A. 
Beck and to Kehlor Brothers—John T. Milliken could not be found 
to be served with notice of seizare—to wit: Ist, the judgment ren- 
dered on the 27 day of June, 1885, by the civil district court for the 
parish of Orleans, division C, in favor of Gomila & Co. and against 
Jno. T. Milliken, for $6,200.00, with interest thereon, at the rate of 
8 % per annum from 27 February, 1885, until paid, and costs of suit, 
with special lien and privilege on all of the property, credits, rights, 
and moneys attached. 
2d. The claim made by Gomila & Co. against Kehlor Brothers, 

garnishees, in the suit of Gomila & Co. vs. Jno. T. Milliken, No. 7967 
of the civil district court of the parish of Orleans; the claim made 
is for $6,200.00, interest, and costs; also the judgment rendered by 
the civil district court for the parish of Orleans, division C, against 
Kehlor & Brothers, garnishees, in the suit of Gomila & Co. vs. Jno. 
T. Milliken—Kehlor & Brothers, garnishees— No. 7967 of the docket 
of said court, for $4,442.00, with interest, at 5% per annum, from 
June 8, 1883, until paid, and costs, which judgment was rendered 
on 10 Mareh, 1885, and was signed on 25 March, 1885. Keference 
is made to the annexed notice of seizure and the returns thereon 

written, marked C. The services of notices of seizure were 
196 made on the parties set forth in the return, as directed by 

Geo. L. Bright, Esq., pl’ff’s attorney. I also made a general 
and special seizure, by direction of plaintiff's attorney, in the hands 
of Kehlor Brothers and Dunean M. Keblor, said by plaintiff’s at- 
torney to be a member of the firm of Kehlor Brothers, as will more 
fully appear by reference to the annexed notice of seizure, marked 
D, which, together with the return thereon written, fortins a part 
hereof: from all of which seizures nothing has as yet been realized 
towards the satisfaction of this writ. The real estate seized as above 
set forth was not advertised for sale by order of plaintiff's attorney. 
No other property found after due demand made of both parties. 
This writ expiring, I have made return, and request the clerk of 
this hon. court to furnish me with a copy thereof, together with all 
my proceedings thereon, in conformity with law, for the purpose of 
further proceedings, if required 

Ret’d June 16, 1885. 
(Signed) 5. & @. Pua 
U.S. Marshal. 
EK. S. WURZBURGER, 
Deputy Marshal. 


Letter of Gomila & Co. to A. Wessbriski, president of the Rio 
Grande R. R. Co., dated 9th June, 1881, now marked Exhibit E, 
offered by complainant, copied at page 165 of this transcript. 

Protests of drafts, marked Exhibits T. & (7., H. N. & A 
197 offered by complainant, copied at pages 165, 167, 170, 172 
of this transcript. 


Testimony of Larned Torrey, taken Jan. 16, 1885, offered by com- 
plainant, copied at page 140 of this transcript. 
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Testimony of Larned Torrey, taken Jan. 23, 1886, offered by com- 
plainant, copied at page 145 of this transcript. 

Petition of Mrs. B. H. Bullitt against P.S. Wiltz, Jr., No. 11210 of 
the docket of this court, offered by complainant. 


Petition. Filed January 18, 1SS6. 


To the honorable the judges of the circuit court of the United States 
for the fifth judicial cireuit and eastern district of Louisiana: 
The petition of Mrs. Virginia H. Bullitt, widow, and a citizen of 

the State of Indiana, residing therein, with respect represents that 

she is the holder and owner of a certain promissory note, made by 

A.J.Gomila, for the sum of five thousand dollars, dated the 8th day of 

february, 1SS4, bearing 8 per cent. interest from the date 

198 thereof until paid, and payable, one year after its date, to the 

order of the said A. J. Gomila, and by him endorsed. 

That in order to secure the payment of said note and others, in 
the aggregate sum of $813,000, at maturity, in principal and interest, 
the said A. J. Gomila executed a mortgage in favor of A. J. Gomila 
& Co. on the 8th day of February, 1884 (they being then holders of 
said note and others), in and by which he specially mortgaged and 
bypothecated, by act before Samuel Flower, notary public for the 
parish of Orleans, the following-deseribed real estate, situate in the 
Gih district of the city of New Orleans, viz: 

A certain portion of ground in the square bounded by Nyades or 
St. Charles, Edmond or Calhoun, and St. Patrick streets and Henry 
Clay uve sg rnated “ap the letter Aon a sketch by A.J. D’Heme- 
court, deputy city si surveyor, on the ninth day of — 1S72, annexed 
for reference to an act of sale by L. A. Burthe to Mrs. Robert O. 
Burthe, passed in this city (of New Orleans) on the rth day of October, 
IS72, accordi he to whie h sketch said portion of ground measures In 
American measure one hundred and sixty-nine feet front on St. 
Charles or Nyades street, one hundred and fifty-six feet three inches 
front on St. Patrick street, three hundred and sixty-six feet five 
inches and four lines in de pth and front on Henry Clay avenue, and 
three hundred and twenty-five feet nine inches and one line in depth 
on the line which divides it from the portion of ground designated 
byt the letter“ b’ ‘on said sketch,and sald portion a“ formsthe corner 
of St. Charles street and Ilenryv Clay avenue, and said above-described 

portions, “A” & “5,” form the whole of that certain square of 

1 ground which ts designated by the number ninety (90) ona 

plan drawn by Nemigger, surveyor, on the 24th of Jan- 

uary, 1854, deposited for reference in the office of Achile Chiapella, 
late notary public, in this the city of New Orleans, and the said por- 
tion marked “A,” herein mortgaged, forms the half towards Henry 
Clay avenue of the ; above square No. 90, together with all the buil - 

ings and improvements thereon, rights, ways, advantages there unto 
belonging, being the same property acquired by the said A. J. Go- 
mila by purchase from the Hibernia Insurance Company of New 

Orleans, as per act passed before W. J. Castell, notary public, of said 

city, on the 7th day of February, 1854. 
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And your petitioner avers that said A. J. Gomila bound himself 
not to alienate or incumber said property to the prejudice of said 
mortgage, and confessed judgment in favor of said mortgagees for 
the amount of said notes, aggregating $18,000, as well as in favor of 
any future holder or holders thereof, in capital and interest, to- 
gether with all premiums of insurance, and in the sum of five per 
cent. attorneys’ fees upon the amount of the mortgage, in case said 
notes were not paid at maturity and the Lolder or holders were 
compelled to bring suit to enforce said mortgage; all of which will 
more fully avpear by reference to the duly certified copy of said act 
of mortgage, filed herewith and marked “ Exhibit A” for greater 
certainty, which petitioner prays may be taken as a part of this pe- 
tition. 

Your petitioner further alleges that she is the owner of the said 

note for $5,000, due one year after the date thereof, as well 
200 as the other note for $5,000, concurrently secured in said act, 

not yet due, for value, having acquired the same in due 
course of business, but that the other two notes, for $5,000 each, are 
held by some third person. 

Petitioner files herewith the said note for $5,000, now past due 
and unpaid, and files the same with this petition as a part thereof, 
marked “ Exhibit A®.” 

Petitioner further avers that the said A. J. Gomila has recently 
departed this life, and that bis succession has been duly opened in 
the civil district court for the parish of Orleans, and that P. S. 
Wiltz, Jr., who is a citizen of the State of Louisiana, residing in the 
city of New Orleans, has been appointed by said court as dative 
testamentary executor of the last will and testament of said A. J. 
Gomila, deceased, which has been admitted to probate in due form 
of law, and that as such executor he is the legal representative of 
his succession, having qualified as required by law; that said ex- 
ecutor neglects to pay said note for want of funds for that purpose. 

Wherefore petitioner prays that executory process may issue 
herein upon said mortgage, and that after due proceedings the mar- 
shal may be directed to seize and sell said property for cash to the 
amount due upon said note held by petitioner and attorneys’ fees, 
and upon terms of credit corresponding with the note not yet ma- 
tured, and that your petitioner may be paid the amount due her on 
said note, with five per cent. attorneys’ fees upon the sum secured 

by said mortgage, and all the costs of this suit, by preference 

20i and priority, according to the terms of the said act of mort- 
gage; and she prays for all general relief in the premises. 
(Signed) ROUSE & GRANT, Altorneys. 


Order. 


Let executory process issue as prayed for. 


(Signed) DON A. PARDEE, Judge. 


New Orleans, January 15, 1856. 
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Transcript from Circuit Court. City of St. Louis, Suit Breedlove Smith 
Vs. Gomiula a Torre Yy, Marked Exhibit YA Testimony Filed he bruary 
20, 1SS6. 


| 


‘nited States Cireuit Court, Fifth Judicial Cireuit, Eastern District 
of La. 


Rio GRANDE RAILROAD Co. ) 
vs. . No. —. 


GOMILA & Co. \ 


202 Testimony taken in the office of the clerk of the circuit 
court of the United States, at New Orleans, La., before the 

Honl. kK. R. Hunt, examiner, Saturday, February 13th, 1886, on 

behalf of plam till. 

Appearances: George L. Bright, Esq., for pl’ff; J. O. Nixon, Jr., 
Esq., for Barker; Wm. Grant, Esq., for Gurley. 

By Mr. Briaur: On behalf of plaintiff I offer and introduce in 
evidence transcript from the circuit court of the city of St. Louis, 
in the suit of Breedlove Smith vs. Gomilla and Torrey, duly certi- 
fied to according to law, marked Plaintiffs Exhibit “ Z.” 

By Mr. Nixon: Counsel for Mr. Barker objects to the introduction 
in evidence of the above record on the ground that it is a matter 
between other parties; that Mr. Barker was not a party to that suit, 
and that the record is irrelevant as to the Issues in this case. 

By Mr. Gurtey: I make the same objection on my own behalf. 


909 PLAINTIFF’s Exuipit “ Z.” 


STATE OF Mussourt, | 
City of St. Louis, | 


eve 


Be it remembered that heretofore, to wit,on the 10th dav of 
March, 1885, there was filed in the office of the clerk of the cireuit 
court, city of St. Louis, a petition, affidavit, and exhibit, which are 
respectively in the words and figures following, to wit: 


Petition (Affidavit and Exhibit). 
In the Cireuit Court, City of St. Louis. April Term, 1885. 
STATE OF Missourt, | | 
“- — . - 88. 
( ili of wf. Louis, } 
BREEDLOVE SMITH, Plaintiff, } 
Us. » 
A. J. Gomiira and Larnep Torrey, Defendants. } 


The said plaintiff, for a cause of action against said defendants- 
states that said defendants, as partners under the name of A. J. Go, 


. 


7 
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milla and Co., are indebted to him on account for the sum of 
$13,200.00 for monies paid out by plaintiff for defendants and monies 
had and received. 
BOYLE, ADAMS ann McKEIGHAN, 
PU i's Attys. 
Affidavit. 


204 STATE OF Missourt, | 
co. ~—— - 8s. 
City of St. Louis, | 


Attachment in Civil Action in the Cireuit Court of said County. 


BREEDLOVE Situ, Plaintiff, ) 
against \ 
A. J. Gomtna and Larxnep Torrey, Defendants. } 


This affiant states that the plaintiff in the above-entitled cause 
has a just demand against the defendants therein, now due, and that 
the amount which this affiant believes the plaintiff ought to recover, 
after allowing all just credits and set-ofls, is thirteen thousand two 
hundred dollars — cents, and that this affiant has good reason to 
believe and does believe that the defendatts and each of them are 
non-residents of the State of Missouri and residents of the State of 
Louisiana. 

S. R. FRANCIS (A ffiant). 


Subseribed and sworn to before me this 10th day of March, A. D. 
1880. 
[SEAL. | CHAS. F. VOGEL, Clerk. 


cx HIBIT. 
Sr. Louis, March 10th, 1885. 


Mess. Gomila & Co. in Ac. with Breedlove Smith. 


. - 
0) Dr. Cr. 
1SS4. 1Re4. 
Oct 1] To balance 6.46, ‘O25 Nov 1 By cash , aac ol] iz 
eee tg 800 Dec. 9 | “ redemption #1) — 1,857 06 
is ‘ exyeh = ' 14] OF ‘ halance 13.624 02 
Is a eins 
Oct. 50 . bills pavable y Faw) 
Dec. 9 | “ redemption 22 584 15 
S15. 802 S80 $15,802 80 
Dec. 9 | To balance......_' $13,634 02 


E. X (). ex 


And on the same day, to wit, March 10th, 1885, the following 
bond for attachment was filed in said cause, to wit: 
14—388 . 
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Bond for Attachment. 


Know all men by these presents that we, David R. Francis, as 
principal, and Sidney Kh. Francis and Henry M. Noel, as securities, 
are indebted to the State of Missour! in the sum of twenty-six thou- 
sand four hundred ($26.400) dollars: for the payment whereof we 
bind ourselves, our heirs, executors, and administrators, Jointly and 
severally, firmly by these presents 


Sealed with our seals and dated At St. Louis this 10th day of 


March, eighteen hundred and eighty-five. 
The condition of this obligation is such that whereas Breedlove 
Smith is about to instil 
206 = St. Louis, bv attachment against A.J.Gomilla and Larned Tor- 
rey, defendants, for the sum of thirteen thousand two hun- 
dred dollars ana — CCHS 
Now, if the said plaintiff shall prosecute his action without delay 
and with effect, refund all sums of money that may be adjudged Lo 
be refunded to the defendant or found to have been received by the 
plaintiff and not justly due to him, and pay all damages and costs 
that may accrue to any def ndant or any evarnishee by reasol of the 
attachment or any process or proceeding In the suit or by reason of 
anv judgment or process thereon, then this obligation to be void ; 
otherwise to remain in full foree. 
DAVID R. FRANCIS. [SEAL. | 
HENRY M. NOEL. SEAL. 
S. R. FRANCIS. mers 


Approved this 10th day of Nlareh. iSS5. 
CHAS. F. VOGEL, 


Cl rk: f ircuil Court. 


And on the same day, to wit, March 10th, 1885, a writ of attach- 
ment issued in said cause, which, together with the sheriff's return 
thereon, is in the words and figures bdienibaes to wit: 


1] ri of Attachment. 


THe STATE OF Muissourt., } 
City of St. Louis, 


- * 
ete 


To the sherifl of the city of St. Louis, Greeting: 


We command you to attach A. J.Gomila and Larned Tor- 

%)7 rey by all and singular their lands, tenements, goods, chattels, 
rights, moneys, credits , evidences of debt, and effects, or so 

much thereof as shall be sutlicient to satisfy the plaintiff’s claim as 
sworn to, to wit, thesum of thirteen thousand two hundred dollars and 
— cents, with interest and costs of suit, in whose hands or posse ssion 
soever the same be found in your bailiwick, and that you summon 
the said A. J. Gomila and Larned Torrey to ap pear at the next term 
of the circuit court, before the judges thereof, on the first day of said 


ute a suitin the circuit court, city of 


_ 
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term, to be holden at the city of St. Louis on the first Monday of 
April next, then and there to answer the action of the plaintiff, 
Breedlove Smith, as set forth in the annexed petition, and also that 
you summon as garnishees all persons in whose hands or possession 
soever any personal property, rights, credits,evidences of debt, effects, 
or money of the defendant may be or who may be named by the 
plaintiff or ——, attorney, as garnishees, and particularly 
, that they be and appear before the judges of our said court on 
the first day of the term aforesaid, then and there to answer unto 
what may be objected against them; and have you then and there 
this writ. 


Witness Chas. F. Vogel, clerk of our said court, with the seal 
thereof hereunto aftixed, at office, in the city of St. Louis, 
[skAL.] this tenth day of March, in the year of our Lord eighteen 
hundred and eighty-five. 
CHAS. F. VOGEL, Clerk. 


Return on Writ of Attachment. 


208 No goods, chattels, or real estate found in the city of St. Louis 

belonging tothe defendant whereas[{ whereupon | tolevy this writ 
and make the debt and costs or any part thereof; thereupon, by order 
of plaintiff’s attorney, I executed this writ in said city of St. Louis, at 
the hour of eight o’clock and fifty-five minutes a. m., on the eleventh 
day of March, 1885, by declaring in writing to J. B. M. Kehlor that 
I attached in his hands all debts due from him to the defendant 
and all croods, mOneYsS, ¢ fects, rights, credits, chattels, choses in action, 
and evidences of debt of the defendants, A. J. Gomila and Larned 
‘Torrey, or as much thereof as would be sufficient to satisfy the debt, 
interest, and costs in this suit; and I at the same time, by said di- 
rection, further executed said writ by summoning J. B. M. Kehlor 
as garnishee by declaring to him in writing that I summoned him 
to appear at the return term of said writ, to wit, on the first Monday 
of April next, to answer such interrogatories as might be exhibited 
to him by said plaintiff, and at the same time delivering to him a 
notice in writing of such garnishment. 

HENRY F. HARRINGTON, Sheriff, 
By JOHN A. MEAD, Deputy. 


St. Louis, Mo., March llth, 1885. 
Fee, $1.00. 


And afterwards, on the 13th day of April, 1855, the following entry 
of appearance was filed in said cause, to wit: 
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kntry of 4 L pp araiice, 


STATE OF Missourlt., | 
City of St. Louis, | 


o ~ > 


In the Cireuit Court April Term, 1SS5. 


BREEDLOVE SitH, Plaintiff, 


A. J. Gomita and Larnep Torrey, Defendants. ) 


9Q9 The said defendants hereby enter their appearance in the 

above-entitled action in ead Court, ana sald detendants COll- 
sent that said CAUSC hay be submitted LO the said eourt for trial ut 
any time without a jury. 


A J GOMILA 
LARNED TORREY. 


STATE OF LOUISIANA, ' 
City of New Orleans. j 


+, 


Personally appeared before me, on this Sth day of April, 1885, the 
above-named A. J. Gomila and Larned lorrey, to me personally 
known to be the same persons who executed the foregoing appear- 
ance, and acknowledged the execution of the same to be their volun- 
tary act and deed for the purposes there in stats d. o- 
In testimony whereof | have hereunto set my hand and official 
seal the day and year hereinbefore written, at mv ofttice. it) sald city. 
My term of othee expires in March, A. D. 188s. } 


[SEAI | ANDREW HERO, Not. Pub. 


And afterwards, at a special term of the circuit court, city of St. 
Louls, and being the April term, ISS, thereof, the following pro- 
ceedings were had in said cause, to wit: 


Judament. 
210 Monpay, Apri! 13th, 1885. 


DREEDLOVE SMITH 

8 -(67095.) Judgment. 

A. J. Gomina and Larnep Torrey. } 
ee 
Comes now the plaintiff, by attorney. and defendants come also 
and file their entry of appearance herein and consent that this cause 
may be submitted to the court for trial at any time without a jury. 
Thereupon plaintiff? withdraws from the claim and account sued on 
the item of bills pavable of 85,500.00, dated Octo. 3 sf, ISS4. on delSit 
side of the account sued on, the same furnishing a distinet cause of 
action not properly included in said aceount. Thereupon this cause 
is submitted to the court on the residue of said account and on the 
evidence and proots adduced : and the court, having heard the 
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same and being fully advised of and concerning the premises, doth 
find for plaintiff and doth assess his damages at the sum of seven 
thousand seven hundred dollars; wherefore it is considered by the 
court that plaintiff recover of the defendants the damages aforesaid, 
assessed as aforesaid, and his costs and charges herein expended, and 
have therefor execution. 


STATE OF MussourI. } 
( uly of St. Louis, } 


P “ P| 


[ Charles F. Vogel, clerk of the cireult court, city of St. Louis, 
the same being a court of record in and for said city and 
21) State, certify the annexed to be a true copy of the petition, 
affidavit and exhibit, bend for attachment, writ of attach- 
ment and return thereon, eneuryv of appearance, and judgment In a 
cause wherein Breedlove Smith is p'aintiff and A. J. Gomila and 
Larned Torrey are defendants, being cause No. 67095 of the files of 
this court, as fully as the same remain on file and of record in my 
othice. 
In testimony whereof I hereto set my hand and affix the 
[sEAL.] seal of said court, at office, in the city of St. Louis, this third 
day of February, eighteen hundred and eighty-six. 
(Signed) CHAS. F. VOGEL, Clerk. 


STATE oF Missouri, |} 
‘* _. ' RS 
( ity of Nf. Louis. j 


[, Shepard Barclay, presiding judge of the cireuit court of the 
eighth judicial cireuit of the State of Missouri, which cireuit is com- 
posed of the city aforesaid, certify that Charles F. Vogel, whose Sig- 
nature appears to the fore colng ct rtificate, is and was at the time 
of signing the same clerk of the circuit court, city of St. Louis (the 
same being a court of record in and for said city and State), and 
that the said attestation is in due form. 

Given under my hand this 3d day of February, 1886. 

(Signed) SHEPARD BARCLAY, 
Presiding Judge of the Cireuit Court of the Pighth 
Judicial Circuit of the State of Missouri. 


212 STATE OF MISSOURI, | 
.* . ’ ° ASS 
( ily of St. Louis, } 


I, Charles F. Vogel, clerk of the cireuit court, city of St. Louis 
(the same being a court of record in and for said city and State), 
certify that Shepard Barclay is presiding Judge of the circuit court 
of the eighth judicial circuit of the State of Missouri, duly commis- 
sioned and qualified. 

In testimony whereof I hereto set my hand and affix the 
[sEAL.] seal of said court, at office, in the city of St. Louis, this third 
day of February, eighteen hundred and eighty-six. 
(Signed) CHAS. F. VOGEL, Clerk. 
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214. - The 3rd opposition of J. Ward Gurley, Jr., filed in the suit of 
The Rio Grande R. R. Co. vs. Gomila and Co., No. 10628 of 


the docket of this court, offered by complainant. 
‘elition and Srd Opposition of J. Ward Gurley, Jr. Filed Nov. 4,18S85. 


Rio GRANDE R. R. Co. ) 
is. 4 No. LOG2S. 
CFOMILA & Co. 


‘To the hon. the judges of the circuit court of the United States for 
the 5th circuit and eastern district of Louisiana : 

The petition and third opposition of J. Ward Gurley, Jr., with 
respect represents that the plaintiff in the case of Rio Grande Rail- 
road Company vs. Gomila & Co., No. 106258 of the docket of this hon. 
court, under a judgment by it obtained therein against the said de- 


fendants, has issued writs of fieri facias and caused the marshal of 


this district to seize and advertise for sale asthe property of the said 
defendants the following-deseribed claims and judgments, viz: The 
elaim made by Gomila & Co. against Culliford and Clarke, in suit 
No. 10965 of the docket of the dist. court of the U.S. for the eastern 
dist. of La., and the judgments rendered in said suit against Culll- 
ford & Clarke and others, both in said district court and in this eir- 

cult court; also the jadgments rendered in the civil dist. 
215 court for the parish of Orleans, div. C., in favor of Gomila « 

Co. and against John ‘T. Milliken and against Kehlor Bros., 
garnishees, said suit being No. 7967 of the docket of said court; all 
which, together with other particulars, will more fully appear from 
the said advertisement, a copy of which is hereto attached and made 
part of this petition. 

Your petitionerand third opponentavers that he has a lien and privi- 
lege on the judgments so seized and advertised for sale as aforesaid, 
and on the proceeds thereof should sald sale be made, which ranks 
and is superior to that of said seizing creditor, for this: That your 
petitioner, as attorney and counsellor at law for and on behalf of 
sald Gomila & Co., instituted and prosecuted the said eauses against 
the respondents, defendants and garnishees therein, and obtained 
the judgments which are now under seizure and advertised as afore- 
sald; that for his professional services In said causes the said Go- 
mila and Co. stipulated to pay your petitioner a sum equal to fifty 
per centuim of the amount of such judgments as might be obtained. 

Further, petitioner shows that under the laws of Louisiana he is 
entitled for the payment of his said services te a privilage on the 
said judgment so by him obtained, and that his said services are 
justly and reasonably worth the sum of eightv-two hundred and 
nineteen and ,'7, dollars. : 

This sum represents the amount due him in the case of Gomila «& 
Co. vs. Milliken and Kehlor Bros., garnishees, and } of the fee in the 
Culliford and Clarke case, the other half of which goes to Mess. 
Rouse and Grant. ; 


eR ae 
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216 Wherefore petitioner prays that the said Rio Grande 
Railroad Company, through its attorney, Geo. L. Bright, Esq., 
be cited, and that R. B. Pleasants, marshal of this district, be noti- 
fied of this petition, and that the said marshal be directed to require 
from the purchaser or purchasers of said claims and judgments the 
pavment in cash of the full amount of the adjudication price, and 
to retain the same subject to the further orders of the court herein. 
And, further, petitioner prays that after due proceedings had he 
be adjudged to have a first lien and privilege on the proceeds of the 
sale of said judgment to the amount of eight thousand two hundred 
and nineteen and ,',, dollars, and that he be paid therefrom the 
said sum. Petitioner further prays for costs and general relief. 


(Signed) J. WARD GURLEY, Jr. 
Order. 


Let the marshal be directed to require the purchaser to pay cash 
and to hold the proceeds of the sale subject to the further order, “as 
prayed. 

Nov. 4, 1885. 

(Signed) ALECK BOARMAN, Judge. 


The bank book of C. D. Barker with the La. State National Bank, 
marked Exhibit L, offered by complainants (copied at page 212 of 
this transcript). 


217 = The Testimony of Owen Gernon, Offered by Complainants. 
["nited States Cireuit Court for the Eastern District of Louisiana. 


Rio GRANDE RAILROAD Co.) 
rs. + No. 11015. 
A. J. Goma et al. 


‘Testimony laken on the 6th day of March, 1886, on the part of 
plaintiffs in the above entitled and numbered cause, before E. R. 
Hunt, Esq., special examiner 


Appearances: George L. Bright, Esq., solicitor for pl’ffs; Jonas 
& Nixon, Esqs., solicitors for Barker; Mess. Rouse & Grant, solic- 
itors for J. Ward Gurley, Jr., Esq 


Agreement.—It is agreed between the parties present that the 
oath of Mr. George C. Lafaye to the account marked “ X” “ Y” 
“ 7,” produced by him on the 27th day of February, 1886, and on 
file herein, is waived, and that the same sha!l have the same effect 
as a sworn deposition. 


Witness.—Owen GrerNon, being duly sworn as a witness for plain- 
tiffs and examined by Mr. Bricurt: 


, 


(). What is vour occupation * 

218 A. I am a book-binder. 
. How long have you been acting as such? 
16—o55 
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A. Asa book-binder ? 
(). Yes. 
\ lor over tw nty-five years. 
). You are now engaged in that business * 
A. Y Be sr. 
(). Will you please look at this check book—it is the check book 
of Mr. Barker on file here, marked *L”—and state whether any part 


of it has ever been taken out ? 


> 


(Witness examines thi check book referred to.) 

A. There is no leat fore. A leaf could have been taken out or 
put in by such a person as myself. [ could take them out and put 
them all back again without it being seen 
(). Well, has any part of it ever been ta 


} 
A. No, sir; there has not been any taken out recently taat I can 


see. 

(). There has ay Cll MONE taken Gui, vou Say r 

A. None that Cais SCC. All the leave sin this cheek book are per- 
OS hey are all whole sheets, and there has been no half sheets 
taken out, because that could be readily seen. There could bea 
sheet taken out mn the middie of the book and no person eould 
know it, but that I can't tell, whether there was or not. Let me ex- 
amine the book again. (Witness examines the book.) The first 

section in the book lias Lwe Ive l iVes and SIX sheets. 

219 () And that ts all right” 


4 
A. That I cannot tell. Tf vou will tell me how many 
checks there were in the book at first I could tell you in ease one 
Was taken out. The next seetion of the book has five sheets and 
ten leaves. 
(). Could one sheet have been taken out of that seetion—could it 
be done ” 
A. Certainly it could. 
(). Well, the next seetion 
A. The nextsection has got five sheets, too, and ten leaves. 
(). And the next one? 
A. Thatisall. Nin ty-SIX checks ts as near a hunared that they 
generally put in the book 
(). Could thev hol have be 1) take n out of tiiat book and your not 
being able to detect it? 
A. Yes, sir: two leaves could have been taken out and I would 
not be able to detect 11 
Q. How could that be don 
A. By taking these two 


~ 


} 


leaves in the midd 
two—and tearing them in that manner. 


—) 


e of at section—those 


@. Ilow many checks were originally in this book ? 
A. I dont know, sir. That is something that can’t be answered. 


Famed 


). Hlow many leaves were originally in each section ? 

A. I don’t know, sir. 

). Do you always put the same number of leaves in each section? 
A. Sometimes to make up oa book of a hundred checks we 


_ 
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220 = generally inake it up with so many leaves, and if it is neces- 
sury to put one sheet more in a section or less, we do so. 
(). Those check books are generally put up with one hundred 
checks in a book? 
A. All common check books that are furnished by the banks are 
generally put up with one hundred checks in a book. 
Cross-examination by Mr. Nixon: 
Q. This cheek book contains ninety-six checks, does it not? 
=> Three on each page < 
A. I did not add it up. 
Q. There are three on each leaf, and you have ten, ten, and 
twelve leaves, making thirty-two leaves, and three times thirty-two 


- 
? 


make ninety-six cheeks 


cm i octieeiamaiinemmemnendl 


Q. If you want d to add mor » cheeks to it how would you do it? 
A. 3 would put another sheet in the section. 
(). Whieh would make six more checks? 


d 

A. Yes, sir: six more 
It woul Z make more than one bundred 
Yes, s 


| oneal vou to say that from the middle of these sections 


a 


; 


or signature it would be easy to take a sheet out? 
Yes, s 
() ¥ ou pul a sheet on each side of the signature ? 
_" A. All the same thing—each one 
Q). You can't take out one-half of a sheet without taking out the 
other without being able to find it out? 
22] A. No, sir; you can take out any sheet except the three 


outside shi ets of tne signature. 
) What do you mean, Vou say the three outside sheets? 
A. The three outside shy ets that touches the back of the book ; 
y touch the back of the book on the inside, and they are held 
together by glue on the back of the 
: (). So, then, you mean the three sheets which are on the back of 
the sign jature, or three nearest to the binding of the book ? 

A. Yes: the outside of the book. 

(). Could it not be removed without detecting 1t? 

A. By an expert, of course. 

(). But by a person not an Np rt? 


sheets. 


. A. (Of course thev eould not 
—~ (). Did vou ever see this book before vou came up here ? 
i A. [ don't remember that | have: | may have bound it, but | 


don't remember it 
(‘ross-examination cop d by Mr. (FRANT: 
Q. From the appearance of this book vou would not judge that it 
has been doctored with since it was made? 
A. Since it was originally made new ? 
(. Yes. 


(Witness examines the book.) 
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A. No, sir; I don’t think it has been tampered with. 


Mr. Bright, counsel for plaintiff, offers in evidence the petition of 
third opposition of J. Ward Gurley, Jr., filed in the suit of The 
Rio Grande Railroad Company vs. Gomilla & Co., No. 10628 

y a ay of the docket of the United States circuit court. 


Case closed. 
Finis. 


Proceedings before examiner of Feb’y 27,1885, wherein ©. D. Barker 
produced the bank book L and wherein Geo. C. Lefaye produced 
account marked X Y Z. 


The Rio GRAND! R’R’D ) 
Us >No. 11033. 


(HOMILA & al } 


‘es’ y 27, 1886. 
Present: G. L. Bright, counsel for pl'ff; J. O. Nixon, Jr., for C. 
D. Barker. 
Present: Larned Torrey. 
Absent: J. W. Gurley, Jr 
C. D. Barker, defendant, produces for the examiner and deposited 
with the examiner to remain with the trial of this cause check-book 
stub marked “LL.” Counsel for pl'ff waived the production of 
bank books called for. Counsel for pl tf offers In evidence the check- 
book stub marked L. Mr. Geo. C. Lafayve produced and deposited 
with the examiner COPY of the ac. of C. D. Barker with the 
223 La. Nat. Bank, beginning Octo. 1, 1884, and closing Feb’y 
294. 1SS6, marked X Y Z. | 
Counsel for the pl’ff offers the above-described account in evi- 
dence, marked X Y Z. 
On ac. of the absence of Mr. J. W. Gurley and his counsel the fur- 
ther taking of evidence — till Sat. next by consent of parties. 


ee 


United States Circuit Court, Fifth Judicial Circuit. Eastern Dist 
of La. 
Rio GRAND! KK AILROAD Co, ) 
Ws Me, <a 
CrOMILLA & Co j 
Testimony taken 1h} the offices of the clerk of the eireuit eourt of thy 

United States, at New (rls ails, Lua : before the Honl. Ie R ITunt. 

examiner, Saturday, February 15, 1S86,0n behalf of defendant 

Barker. 

Appearances: George L. Bright, sq., for pl't!; J.O. Nixon. ksq., 
for def't: Wim. Grant, sq. for Gurlev z 
224 GEORGE C, LAFAYE, Esq., sworn for defendant, says: 

By Mr. Nixon: 
(). What Is your occupation ”? 


"“< 
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A. Book-keeper of the Louisiana National Bank. 

(). How long have you been such ? 

A. Sixteen vears. 

(. Do you know Mr. Caleb D. Barker? 

A, Yes, sir. 

(). Ilas he kept an account in the Louisiana National Bank ? 
A. Yes, Sir. 

(). Who kept that account? 

A. I did. 

(). Have you examined that account recently ? 

A. Yes, sir; I have. 

(). Do you know anything about three certain checks drawn by 


Mr. Barker upon that bank, one for two thousand dollars, one for 
one thousand dollars, and one for one thousand dollars, purporting 
to be drawn In November, 1884” 

A. Yes, sir. 

(). What do the books show about that? 

A. The books show that on November 5th Mr. Barker was charged 
with a check for two thousand dollars, and on November 10th he 
was charged with a check for one thousand dollars, and on 13th 
November he was charged with another check of one thousand 

dollars. 
225 () Look at these cheeks and state (witness shown three 
cheeks, marked “ Defendant Barker Exhibits Nos. One, Two, 
Three’) if that is the stamp of the bank upon them. 

A. Yes, sir: those are the three checks. They have been charged 
upon the re spective dates stated. 

(). You _— the stamp of the bank ? 


A. Yes, s 

Q. As having been paid” 

A. Yes, si 

(). Will you please note check marked “ No. one,” which appears 


to be dated November 6th, and state what day that was paid by the 
bank ? 

A. On the fifth of November. 

(). Does that appear from the books? 

A. Yes, sir; it appears as having — charged on November 5th. 

Q. That also appears on the stamp? 

A. Yes, sir. 

By Mr. Nixon: | offer these three checks in evidence. 

No cross-examination. 


Cates D. Barker, Esq., sworn on his own behalf, says: 
By Mr. Nixon: 
(). You are one of the defendants in this case ? 
226 A. Yes, sir. 
(). Are the two mortgage notes for (35,000.00) five thousand 
dollars, which are described in the answer in this case,-now in your 
possession ” 


A. Yes, s 
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(). When did you ret possession of them. 
A. On the fifth day of November, 18S4. 

() Who did you get them from ? 

A. Larned Torrey. 

(). Under what circumstances ? 

A. Mr. ‘Torrey told me that he had to pay (S82 000.00) two thou- 
sand dollars to the State National Bank on that day, and he asked 
me if | could loan him two thousand dollars for a few days, and he 
would give me—that I would be secured—that he would give me 
this [these] mortgage noteson Mr.Gomilla’s home; that it would be a 
great accommodation to him if | could do so. I told him that I 
would do SQ, | went up LO the Louisiana National Bank and took il 
check off from the desk and filled it up to bearer for two thousand 
dollars and gave him the money. 

(). Did you draw the money then? 

A. Yes, sir; | drew the money from the Louisiana Nat’l Bank. 

(). Is that the check ? 

A. Yes, sir; it seems that I dated it the sixth, beeause I was in a 
hurry and I made a mistake In the date (cheek No. one). 

(). When did vou get the notes ? 
2°27 A. I walked with him to the corner of Gravier street, or he 
went into the State National Bank, and I waited for him until 
he came oul of the bank, na he Came all handed hie the notes. 
| looked at them and put them in my pocket 

(), Did you ever have any further dealings or advances regard- 
Ing these notes ? 

A. A few days afterwards he asked me for another thousand dol- 
lars. [I went tothe bank and drew a check in the same way and 
gave him the money, one thousand dollars. 

). Is that the check, document No. 2” 
A. Yes, sir 

). What dav was thet? 

A. November 10th. 

). Did you advance him any other moneys? 

A. Yes, SsIr. 

). How much more ” 

A. Ile asked Ine a few days later for another thousand dollars, 
which I gave him. 

(). Where did you get the money from ‘ 
A. Drew if in the Sate Way from the bank. 

(). Is that the cheek ? 

A. Yes. sir: that Is the cheek (cheek No. >). Ile told me that it 
was only a matter of a few days, and that he would take them up. 

. What security did he give you for the return of the four thou- 

sand dollars (84,000.00) ? 
228 A. Ile gave me those two notes of five thousand dollars 


; 


(85,000.00) each, and he brought ine also a cCOpyY of the mort- 
gage and a certificate fron) the mortgage oflice before he got the 
other two thousand dollars. 

(). Did he make any other request for money ? 
A. I told him that [ would not pay him any more. 


- 


sy” 
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(. Did he make any further request? 

A. Yes, sir: | believe that he did. I won't be positive about that. 
I know that I told him that I would not pay another cent. 

Q. Did you have any other transaction with Mr. Torrey in regard 
to the ownership of the notes” 

A. As time wentalong I wanted my money, and I became anxious 
about it, and asked him so many times that I became ashamed of 
myself, and then I told him that unless he paid me that money 
within a certain number of days that I would consider those notes 
as my own as they — endorsed in blank, and that unless he would 
take them up I would claim the paper as my own. 

(). Did he agree to that’ 

A. I think after that he asked me for that paper, either to make 
some—lI don't know whether he—I suppose that he wanted to raise 
the money on it to pay me, and | gave him the paper. 

(). How long did he have it? 

A. I don’t know; he may have had it over night or over Sunday. 

Q). Did he return it to you? : 
229 A. Yes, sir; exactly as it was. 

Q). With that exception has that paper been in your pos- 
Session since you got It? 

A. Yes, sir. 

Q. Where”? 

A. In the bank box in the Louisiana Bank. 

Q. In regard to the ownership of the notes, did Mr. Torrey agree 
to that proposition of vours ’ 


A. Yes, sir. 

(). About when was that” 

A. I think 1t was in December 

(). Same vear? 

A. I think it was in December of 1884. 

(. You are sure that the delay was not more than 30 days? 


4 
A. I think it was until the end of the year. It may have possibly 
been in January; I could not say. ; g 
(). You are positive that 1t was not more than thirty days? 
A. It was to the end of that running month. I think it was in 
December, but it may have been in January. 
(). Have vou ever reed back from Mr. ‘Torrey or Mr. Gomilla or 
any other person one dollar of this four thousand dollars ($4,000.00)? 


A. No, sir. 
No cross-examination by Mr. Gurley. 
Cross-examination by Mr. Bricnr: 


230 (). Mr. Barker, you are requested to produce and exhibit the 
two mortgage notes that vou hold. 
A. I will do so. 
Q. Mr. Barker, when did you become acquainted with Mr. Gomilla 
and Mr. Torrey? 
A. I give it up—fifteen years ago. 
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(. Have you had any business relations with Gomilla & Co.; and, 
if yea, from what time to what time ” 

A. | believe that I have bought some grain from them occasion- 
ally—from Mr. Gomilla or Gordon and Gomilla—once in a year or 
twice In a year ever since. 

(). Ilave you sold vrain to them or bonght erain for them * 

A. I think that I have bought some grain for them, and I have 
bought grain from them 
). Was your oflice in their office * 
A. No, SIP. 

). You have been intimate with them, have you not? 

\. Business acquaintances. 

(). Hlave you ever had any accounts with them ? 

\. I don’t know that I ever had any account with them In ny 


} 


d. When did the credit of Gomilla & Co. cease to be good r 
A. I don’t know that it ever ceased. 
(). They were unable to pay you”? 

A. It seems that they were unable to take up this paper. They 

did not do so. I don’t know whether they were unable to do so or 
Hnot. 

251 (). When was it that they first failed to meet their pecu- 
nlary obligations ” 

A. To me? 

(). ‘To anybody. 

A. I don’t know. I heard that the firm—— 

By Mr. Guritey: Don’t state what you heard. 

By Mr. Bricur: 

(). Tell us what you heard. 

By Mr. Guriey: | object. 

A. heard that they loaded seveh or elglt steamers here with 
erain, and therefore I did not think that they were broke. I know 
that they loaded them. 

(). Can you tell me the time when their credit ceased to be good’ 

By Mr. Guriey: | object to that question and the evidence 
sought to be adduced thereunder, as it is not the best way of es- 


tablishing the insolvency oft the parties, and, further. because if Is 


_ 


— 


not admissible under the pleadings. 


a 


A. I cannot. 
By Mr. Bricui 


Q. Do you know that they had failed to meet their obligations ” 
A. No, sir. i heard so. 


232 ~=s By Mr. Briaurt: 


Q. When did you hear so‘ 


; 
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By Mr. Gurtey: I object on the grounds stated above. 


A. I never heard a man say that Gomilla & Co. owed them a dol- 
lar that they never paid. I heard that the Rio Grande Railroad 
Co. had sued them. 

(). Don’t you know that they owed to many other persons besides 
the Rio Grande Railroad Co” 

A. I knew nothing about it, sir. 

(). You never heard of the financial difficulties of Gomilla & Co.? 

A. | did not until | heard that the Rio Grande Railroad Com- 
pany had sued them; some time afterwards; I don’t know when. 

Q. Had they not gone to protest before that suit? 

' A. Not to my knowledge. 

| (). Hey? 

A. Not to my knowledge. 

(). Who gave you the two notes for five thousand dollars each ? 
A. Mr. Torrey. 


j (). Where did he get them from ? 
A. He told me that they were in the State National Bank, and 
| when he came out he handed me the notes. 
(). How did they get in the State National Bank? 
239 A. I think that he told me that they were pledged there. 


(). Pledged for what? 
A. He did not tell me. 
(. You were at that time intimate with Mr. Torrey ? 
A. Yes, sir. 
¥ (). He was the brother-in-law of Gomilla? 
A. I believe so. 
Q. He was the partner of Gomilla? 
A. I believe so. 
Q). Aren't you sure cf it” 
A. Well, I saw the advertisement. I never saw the articles of 
copartnership. 
Q. Who was the money man of the firm of Gomilla & Co.? 
A. I suppose Mr. Gomilla. I knew nothing about it. 
Q. Hey? 
A. I suppose Mr. Gomilla. I have no knowledge of my own. I 
dont know. 
Q. Had you knowledge that Mr. Torrey was not a man of means? 
A. No, sir. 
Q. Had vou knowledge that he was a man of means? 
| A. No, sir. I may state that | never knew him to owe anybody 
e anything that he did not pay. 
. (). To whom did those two notes for five thousand dollars each 
} belong to before you got them ” 
| A. | give it up. They came to me from Mr. Torrey. 
(). To whom did those two notes belong to that Mr. Torrey 
234 handed to you? 
A. I don’t know. 
Q. Did you read the act of mortgage 
A. Yes, sir; I had a copy of it. 


17—355 


) 


130 THE RIO GRANDE RAILROAD CO. VS. P. S. WILTZ, JR., &¢. 


Q. You said that Mr. Torrey told you that you might take those 
two notes for yourself? 
A. Yes, sir. 
(. Hey? 
A. Yes, SIP. 
Q. Did not that strike you as an unusual transaction ? 
A. No, sir. 
(). When Mr. Torrey gave you those two mortgage notes he gave 
them to you as collateral security ” 
A. Only. 
(). Did he give you any other acknowledgment of indebtedness ? 
A. No, sIr. 
(). Did he give you any other evidence of indebtedness to him for 
what you had advanced him ” 
A. No, sir. 
(). Did you know at that time that Gomilla & Torrey had been 
sued by the Rio Grande Railroad Co.? 
A. I don’t remember. 
Q. Did you know at that time that they had failed to meet their 
obligations ? 
A. I don’t know it yet, to my own knowledge. 
(). When you took those two mortgage notes did you 
255 know that there were other mortgage notes out on that same 
property ¢ 
A. My recollection is that I did. , 
©. Who held the others? 
A. I never knew. 
Q. Do you know now? 
A. No, sir, except from what I heard in this room here. 
Q. Ilow much mortgage was there on that property when you 
took the two notes? 
A. Eighteen thousand doliars. 
Q. Did you inquire who held the other notes ? 
A I don’t think that I did. 
Q. Did you ascertain the value of the property ? 
A. I did not. I knew the property. 
~. Did you inquire into the consideration of these notes ? 
A. No, sir. 
4. Who was indebted to the other, to your knowledge or belief— 
Torrey or Gomilla ? 
A. I don’t understand you. 
Q. Did Torrey owe Gomilla money or Gomilla owe Torrey 
money ¢ 
A. I don’t know. 
Q. Did you know that Torrey was a partner that had furnished 
no capital to the firm ? 
A. I knew that he was a partner, nothing more. 
Q. Did you know, either directly or indirectly, from your general 
knowledge of Mr. Torrey’s means that. he had no capital in the 
firm ? 
A. I do not. 


236 
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Q. Do you know of any property that he owned ? 

A. No, sir. 

Q. Do you know that he owned none? 

A. No, sir. 

Q. What property does he own? 

A. I don’t know. 

Q. Do you know that Gomilla owned property ? 

A. I suppose that he owned his home. 

Q. Where was Gomilla when you got those two mortgage notes? 

A. Out of the city. 

Q. Did you consult him about lending the money and taking 
those two notes? 

A. No, sir. 

(. When Mr. Torrey rec’d back those two notes from you for 
what purpose did you give them to him? 

A. He asked me to loan him the notes, and he promised to bring 
them to me that day or the next day. He gave me his word that 
he would hand them back to me as they were, and I gave them to 
him. 

@. What was he to do with them ? 

A. I suppose that he wanted to see if he could raise the money 
to pay me. I do not know what he wanted to do with them. 

Q. Did you take any receipt from him for them when you gave 
them to him? 

A. I did not. 
237 (). How long did he have them? 
A. I can’t say; maybe twenty-four bours. 

Q. You did not consider Mr. Torrey at that time a man of any 
responsibility, did you ? 

A. I considered his word as good as gold. 

Q. You do not consider that he owned those mortgage notes, do 
you, and that that money was due to him individually? 

A. No, sir; I did not think about it. I suppose that it was Go- 
milla & Co. 

Q. Did you suppose that they were Gomilla’s notes? 

A. I supposed that they belonged to Gomilla & Co. 

Q. At that time that firm was not in existence, was it? 

A. I believe so. I don’t know when they dissolved. 

Q. You don’t know when they dissolved ? 

A. I believe it was in existence. 

Q. It was after the suit of the Rio Grand Railroad Company ? 

A. I don’t know. I suppose so. 

Q. Do you know that Gomilla made a transfer of his furniture to 
Camors? 

A. No, sir. 

Q. Do you know Breedlove Smith ? 

A. Yes, sir. 

Q. Was he a clerk for Gomilla & Co.? 

A. I don’t know. 

Q. Did you not see him in the office of Gomilla & Co? 
A. I never saw him in my life at that time to know him. 
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238 Q. What did the mortgage act state was the consideration 
for these mortgage notes? 
A. I don’t remember. 
(). You did not examine it, did you ? 
A. Not particularly. 
Q. Hey? 
A. Not particularly ; I don’t remember that I did. 
©. You did not examine it before you gave the money, did you? 
A. Yes, sir; | examined the mortgage after I gave him the first 
two thousand dollars. 
Q. Before you gave the two thousand dollars? 
A. The other two thousand. 
(). Before you gave him the other two thousand dollars? 
A. Yes, sir. 
(. When you gave him the first thousand dollars had you exam- 
ined the act? 
A. I did not give him any “first thousand dollars.” 
(). The first two thousand ? 
A. No, sir; after that I did. 
Q. Did you know on what you were lending your money when 
you gave him the two thousand dollars? 
A. On lis word and on those two mortgage notes. 
(2. You do not know by what the mortgage notes were secured ? 
A. Yes, sir. 
(). How did you know? 
A. Because he told me that it was Gomilla’s home place. 
239 (). Was ‘Torrey managing the business for Gomila at that 
time? 
A. Yes, sir. 
(). Managing all of his business whilst he was away ? 
A. Yes, sir: | believe so; all that I know of. 
(). Gomila was away sick ? 
A, No, sir. 
Q. Did you consider that you were lending that money to Go- 
mila? 
A. No, sir. 
(). Hey? 
A. No, sir. 
Q. To whom were you lending it? 
A. Lending it to Torrey for Gomila & Co., as 1 supposed. 
(). Did you know that these notes had once been pledged before? 
A. Before what, sir”? 
(). Before vou got them. 
A. Lthink that he told me that thev were pledged in the State 
National Bank. 
(). Did he tell you that they had also been pledged to the Teuto- 
nia Ins’ce Co.? : 
A. No, sir 
(). Did you know that they had been there ? 
A. No, sir. 
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Q. Have you got the stubs from which those two checks were 
taken ? 

A. I have not. 

Q. From which any of them were taken ? 

A. No, sir. 
240 Q. Did you keep a check beok with the Louisiana National 
Bank ? 

A. Sometimes. 

Q. Have you got that check book ? 

A. That these checks came from? 

(). Have you got check book of November 9th, 10th, 13th ? 

A. I don’t remember. I believe I have. I took those checks 
from the desk in the bank. 

Q. Do you or not know whether you got a check book of Novem- 
ber 6th, 10th, & 13th ? 

A. Very likely I have. I don’t know. 

®. You don’t know ”? 

A. I don’t know? 

Q. You did not turn it up? 

A. No, sir. 

Q. Hey? 

A. No, sir. I had an account there for a good many years. I 
sometimes write a check in the book and sometimes I go into the 
bank and take up a blank check. 

(). If you draw a check outside of your office would you not enter 
it on your check book when you got back to your office? 

A. No, sir; not necessarily. 

(. Well, then, how would you make your check book balance? 

A. I never — it to balance in my life. 

(). Mr. Barker, you are requested to produce your check book for 
November, 1884. 


By Mr. Nixon: 


Q. Mr. Barker, how long have you kept an account with 
941 the Louisiana National Bank? 

A. Nearly ever since it was a bank—perhaps a year after- 
wards. 

Q. How often did you usually have your book balanced ? 

A. Once a year, I reckon; sometimes oftener; sometimes not so 
often. 

@. When your book was balanced for the first time after this 
transaction were those checks charged against him by the bank? 

A. I believe that they were. 

(). Were those checks returned to vou by the bank in the usual 
course of settlements of that sort—where they balance the books they 
return the checks? 

A. Yes, sir. 

sy Mr. Gurtey: We call upon Mr. Bright to state whether he will 
take any further testimony-in-chief or whether he has closed. 
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by Mr. Bricut: 
A. I don’t know. 
By Mr. Guriey: Have you closed ? 
A. I cannot tell you. 

942 Der’t BARKER Exuisit No. “ 1.” 
EXHIBIT No. “1.” 
New Orveans, Nor. 6, 1884. 

The Louisiana National Bank of New Orleans pay to the order of 


myself two thousand dollars. 
$2000.00. C. D. BARKER. 


Stamped on face: Paid Nov. 5,i1884. Louisiana Nat'l Bank. 


endorsed : ©. [). Barker. 


Der’r Barker Exursit “ No. 2.” 
Exuipir No. 2. 
New Orveans, Nov. 10, 1884. 
The Louisiana National Bank of New Orleans pay to the order of 


bearer one thousand dollars. 
$1,000.00. C. D. BARKER. ' 


Stamped on face: Paid Nov. 10, 1884. Louisiana Nat'l Bank. 


Der’t BarRKER Exuisit No. “ 3.” 
3 Exuipir No. 38. 
New Orveans, Nov. 13th, 1884. 
The Louisiana National Bank of New Orleans pay to the order of 


bearer one thousand dollars. 
$1,000.00. C. D. BARKER. 


Stamped on face: Paid Nov. 13, 1884. Louisiana Nat’l Bank. 


United States Circuit Court, Fifth Judicial Cireuit, Eastern District 


of La. 
Rio GkKANDE RAILROAD Co.) 
®. + No. —-. 
GOMILLA ef als. 


Testimony taken before the Honl. E. R. Hunt, examiner, at the 
office of the clerk of the circuit court of the United States,"New 
Orleans, La., Feb’y 20th, 1886, on behalf of defendant Barker. 
Appearances : George Fi Bright, Esq., for plaintiff; J. (). Nixon, 

Jr., tsq., for Barker; Wm. Grant, Esq., for Gurley; J. W. Gurley, 

Jr., Esq., for Gomilla. 
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244 Cates D. BARKER, recalled, says: 
By Mr. Nixon: 
Q. You were asked at the last session to produce your check book 
or stub of your check book for the period of time covering November, 
1884. Have you got it? 
A. Yes, sir. (Witness produces stub of check book called for.) 
(. Now, Mr. Barker, referring to your testimony, I note that you 
have stated that on the fifth of November you drew a check to 
-- bearer for two thousand dollars. 
A. Well, I went to the bank and took a check off the desk and 
drew the money out myself. 
Q. Was that check to bearer or to your own order? 
A. Payable to my order and endorsed by myself. 
(). Look at this check, No. one (Barker). 
A. It is made to my own order and endorsed by myself. 
Q. Is that your endorsement on the back of the check? (Check 
shown witness.) 
A. Yes, sir. 
(). Since the last time that we have taken testimony have you ex- 
hibited those two mortgage notes tothe counsel for the railroad Co.? 
A. Mr. Bright? 
(). Yes, sir. 
A. Yes, sir. 


Q. When? Do you remember? 
> A. Last Wednesday morning. 
245 Q. What day was that? 


A. February 17th. 
Q. Of this year? 
A. Yes, sir. 
(. Where did you show them to him? 
A. In his own office. 
(. Who was present? 
A. Yourself, and other people that I don’t know. 
‘ Q. The other people had nothing at all to do with the case ? 
A. No, sir. 
Q. You exhibited the notes to Mr. Bright, the counsel for the 
plaintiff, in my presence? 
A. Yes, sir. 
Q. What did you do with them then? 
A. Locked them up. 
~? @. Where? 
A. In my bank box. 
(. Is this the onlv check book that you kept from March, 1884, 
to March, 1885? 
A. From the first day in it—— 
Q. Which is October, 1883” 
A. Until the last day in it—until the present time. 
Q. That’s the only check book that you have kept? 
A. That’s the only check book that I have used or owned. 
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(). These three checks here for $4,000.00 are entered in this 
book? 
246 A. No, sir. 
(). How is that? 
\. I went to the bank and took a check off of the desk and did 
not enter them in there at all, and there are a good many others in 
the same way. 


» 


No ecross-examination. 


By Mr. Brignr: Counsel for plaintiff now offers in evidence the 
original check book produced by Mr. Barker. 

By Mr. Nixon: Mr. Barker objects to allowing the original book 
to remain, as it isthe check book now inuse. He is willing to allow 
any copy of it to be made or-any portion of it to be copied, but he 
declines to allow the book to be kept in court; further, that he re- 
quires the book, so as to balance his account with the Louisiana 
National Bank, and takes possession of the book and refuses to leave 
it with the court after having tendered to the counsel for the plain- 
tiff an opportunity to examine it, and having offered to have any 
copies whatever made from it that the counsel for the plaintiff 
desires. 


Document X Y Z, filed 27 Feb’y, 1886, copied at page 213 of this 
transcript. 


United States Circuit Court, Fifth Judicial Circuit, Eastern District 


of La. 
DAT Rio GRANDE RAILROAD Co. ) 
Us. > No. —, 
GOMILLA et als. j 


Testimony taken before the Honl. E. R. Hunt, examiner, at the 
office of the clerk of the circuit court of the United States, New 
Orleans, La., February 20th, 1886, on behalf of def’t Gurley. 
Appearances: George L. Bright, Esqr., for plaintiff; J. O. Nixon, 

Jr., Esq., for def’t Barker; Wm. Grant, Esq., for def’t Gurley; J. 

W. Gurley, Jr., Esq., for Gomilla. 

J. Warp GurLEY, Jr., Esq., sworn on his behalf, says: 
By Mr. GRANT: 
You are one of the defendants in this case? 
A. I am, sir. 


Q. How long have you known the firm of Gomila & Co.? 
A. L knew the firm from — its coming into existence until its 
end—dissolution. . 


Q. Whi " relation had you to the firm ? 
l was attorney for the firm and a brother-in-law of both 

248 =of the members of the firm. 

Q. Just state whether you had any business for the firm 

and for Mr. Gomila individually as attorney during that period. 
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A. I did, during the entire period. 

Q. State whether you made a loan at any time to Gomila & Co. 
or to A. J. Gomila. 

A. I did. 

Q. State what led up to it—to the loans and dates. 

A. The firm of Gomila & Co. became, as I understood, tempo- 
rarily pressed for money, owing to unexpected, rapid, and large 
drafts upon them without notice, and Mr. Gomila told me that in 
order to maintain the credit of the firm and continue prompt pay- 
ments without heavy sacrifices he would be obliged to borrow 
money upon his residence. 

Q. That's the property in dispute now? 

A. Yes, sir; which he objected to doing very much, as he had 
become very much attached to the place and desired to retain it if 
possible, and he would greatly prefer, if it was possible, for me to 
lend him money on the property than to have to go to outsiders. [ 
agreed to endeavor to lend him such money as he absolutely needed 
from time to time as I could obtain it, provided he would secure 
me by a first mortgage upon the property. I inquired of him 
whether it was insured, and for how much, and whether or not he 

had kept up the payment of the taxes. He showed me that 
249 he had and he showed me the receipts. I considered and 

talked over with him what the property cost and the amount 
of repairs and improvements that he had put upon it, what its 
probable cash value was, and what the probability would be of mak- 
ing sale if I would be obliged to have my money back, and finally 
I consented to lend him the money, and he explained to me over 
again, what | knew before, that he had never entirely paid for the 
property that he had purchased from the Hibernia Insurance Com- 
pany years before for ten thousand dollars, and had paid on account 
of that purchase from time to time, and the Insurance company 
charged him up with the interest at the rate of eight per cent., | 
believe, on the unpaid price. He showed me a number of receipts 
for money that he had paid the insurance company on this pur- 
chase price and the interest on the unpaid amount, which I have 
here, and there appeared to be a balance due the Hibernia Insurance 
Company of about five thousand dollars—it may be exactly five 
thousand dollars. The title still remained in the Hibernia Insur- 
ance Co. I told him that it would therefore take ($5,000) five thou- 
sand dollars to get the property in his hands so that he could mort- 
gage it. “Yes,” he says, “ but I would not need very much more on 
the property just now ” 


sy Mr. Bricutr: Counsel for plaintiff objects to all of the declara- 
tions of Mr. Gomila, and it is agreed that this objection shall apply 
to all such evidence as may be given by Mr. Gurley relative to the 
declarations of Mr. Gomila. 


250 A. And that in ease he should require more money than I 

would be able to give him on the mortgage he thought that 
there would be no trouble in getting it from other persons; but he 
anticipated no such requirement, and thought that a little money 


18—s85 
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now without having to borrow it on the street or from the banks 
would entirely re-establish the confidence in his capacity to respond 
to alldemands that might be made upon him during his present 
embarrassment. 

It was agreed that the first five thousand dollars that I should 
give him should be paid to the Hibernia Insurance Co. for the 
balance of the purchase price due it, and that as soon as it was paid 
he should give mea mortgage and place in my hands all of the 
notes, upon which I should from time to time lend him such money 
as I could, and if he needed more than I could lend him and if I 
felt sufficiently secured give him a part of the notes to raise money 
upon elsewhere. 

By Mr. Grant: 

(). When did you make the first advance to him? 

A. I made the first advance to him on the sixth of February, 
under that agreement. 

By Mr. Nixon: 
(). What year? 
A. 1884. 
By Mr. GRANT: 
(). Is this the cheek ? 
251 A. Yes,sir; $3,496.50. That’s the check with which it was 
paid, 

By Mr. Grant: I offer it in evidence, marked Def’t Gurley Ex- 

hibit No. 1. 


No. 18. NEW OrveAns, Feb*’y 6th, 1884. 

The Louisiana National Bank of New Orleans pay to Mess. 
Gomila & Co. or order three thousand four hundred and ninety-six 
& .°.. dollars. 


roo 


$3,496.50. J. WARD GURLEY, Jr. 
Stamped on face: Paid Feb. 7, 1884. Louisiana Nat’l Bank. 


Kndorsed: State Natl Bank. Feb. 6,1884. New Orleans, La. 
Deposit. Gomila & Co. 


Q. What was the next advance ? 
A. It was made on February 11th, 1884, $1,498.50. 


By Mr. Grant: I offer in evidence the check for that, marked 
y No. 2.” 
No. 21. New Or.veans, Feb’y 11th, 1884. 
The Louisiana National Bank of New Orleans pay to Mess. 
Gomila & Co. or order fourteen hundred & ninety-eight & ,°,°; dol- 
lars. 


$1,498.50. J. WARD GURLEY, Jr. 
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252 Stamped on face: Paid Feb. 12, 1884. Louisiana Nat’ 
Bank. 


Endorsed: Deposit. Gomila & Co. Lazirtyn. (Received on 
deposit Feb. 11, 1884. Union Nat’l Bank.) 


Q. When did you receive the mortgage notes, and how many 
did you receive ? 

A. After he got the money the transfer was made from the Hiber- 
nia Insurance Co. to Gomila before Castell, notary public, and im- 
mediately an act of mortgage was passed before Samuel Flower, on 
the eighth of February, and I ree’d the notes—all of them—tlie 
mortgage notes mentioned in the bill in this ease, amounting in all 
to eighteen thousand dollars ($18,000.00), upon the eighth day of 
lebruary, 1874, orthe next day, the ninth. I ree’d them at the office 
of the notary, as I now remember. 

Q. Did you make any further advances? 

A. I did. He made one or two calls upon me for advances after 
that, and I was unable to respond. I did not have the money, and 
he made, he told me, temporary arrangements with personal friends 
to borrow money temporarily, and upon the twenty-first day of 
May, 1884, | advanced another one thousand dollars, and here is 
the check for it. 


By Mr. Grant: I offer it in evidence, marked “ Defendant Gurley 
No. 3.” 
253 No. 21. New Orveans, May 21st, 1884. 
The Louisiana National Bank of New Orleans pay to 
Gomila & Co. or order one thousand dollars. 


$1,000.00. J. WARD GURLEY, Jr. 
Stamped on face: (Paid May 22, 1884. Louisiana Nat'l Bank.) 
Endorsed: Gomila & Co. TP. A. Ponsett. 


Stamped : (Received on deposit —— 21,1884. Union Nat'l Bank.) 
(Received on deposit May 21, 1884. Union Nat’l Bank.) 


A. I found that I was mistaken in the date of the third payment 
as alleged in the answer. I believe that the answer alleges that the 
third payment of one thousand dollars was made in the month of 
February. I can only account for that error from the fact that the 
other two payments were made in the month of February, and writ- 
ing the month of February I fell into the error, not having the check 
befure me at the time. I have looked up the check since, and find 
it was on the 2lst of May, and my remembrance, since being re- 
freshed, tells me that It is correct. 

(. Did Mr. Gomila receive the money on these checks ? 

A. Yes, sir; he did. 

(). Did you have the money in bank at that time to meet these 

checks ? 
254 A. The firm rec’d the money. [had the money. The 


checks are marked “paid” by the bank. The first two 
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amounts loaned are odd sums, because I did not then have the 
cash, and I borrowed it myself upon other collaterals of my own 
for a short period of time, and I gave Mr. Gomila the amounts that 
[ got, less the discounts, and only charged him with the amount 
that he got—83,496.50 in one case and $1,498.50 in another case. 
[ borrowed it on my own note secured—I am not sure whether it 
was secured by my fifty shares of Union Bank stock in the one case or 
by premium bonds and city six per cent. bonds; it may have been 
partly secured by ice stock. I borrowed it through Mr. N. D. Cole- 
man, a broker, and have since paid the-loans. 

(). State what took place afterwards between yourself and Mr. 
Gomila in regard to this eighteen thousand dollars of notes. 

A. From the day that I ree’d the notes I kept them in my pos- 
session, and Mr. Gomila continued to make calls upon me for more 
money, and I could not give it to him, and from time to time he 
would make what he called “ temporary shifts,” hoping that I would 
be able to give it to him. At last my ability to give him any more 
money failed, and I told him that I just could not do it, and he asked 
me then to let him have the two five-thousand notes, one of them 
due in two years after it was dated and the other one due in three 
years, as he said that the other two in my hands ($8,000.00) would 

secure fully the amount of cash that I advanced him—the 
255 three sums that I have named—altho’ it may not be enough 

to secure me all of the money that he owed me, particularly 
the fees, and he said, “I am coming out of this difficulty, and all 
that I need is a little rest from the pressure that is brought to bear 
upon me, and if you give me these notes I can raise four or five 
thousand dollars or maybe more on them, and I will be all right.” 
Well, I thought so myself from all that I knew of his affairs, and | 
gave him the two notes. I gave them to him or to Mr. Torrey, | 
am not sure which, but my recollection is that Mr. Torrey trans- 
acted all of the business of borrowing money on those notes. At 
any rate, I returned those two notes. 

(). Are they the notes now held by Mr. Barker? 

A. Yes, sir; they are, as I learnt afterwards. I did not know if 
until just before | filed the answer in this case who held those notes. 
I don’t believe that he knew. 

Q. Mr. Gurley, was it agreed between yourself and Mr. Gomila 
and the firm of Gomila & Co. that vou should hold these notes for 
any other purpose than for the loans of money ? 

A. Yes, sir. 

Q. State what it was. 

A. When Mr. Gomila was first asking me to lend him this money, 
before the execution of the mortgage, he says, “ You know I owe 
vou some money on the bond transaction.” The “bond transae- 
tion ” was a transaction In which [ had given him money to invest 

in bonds and he had not returned me all of my share of it, 
256 ~=and _ he says, “ Besides that, | have not paid you anv fees for 

a long time, and I should like as far as possible, without 
doing any Injustice to any one else, to secure you, so that I would 
execute a mortgage to you, and what money you could lend me I 
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think that I could—I would not need many thousand dollars to 
get out of this scrape, and the balance of the mortgage notes you 
can hold to secure you for what I owe you until I pay it up.” 

(). On what other account was he or the firm of Gomila & Co. 
indebted to you ? 

A. On the bond transaction, according to my figures. He never 
figured it up, altho’ I asked him several times to have it figured up, 
and he always promised to do so, but was always overwhelmed with 
business, and just did not do it. I figured it up $1,806.45 that he 
owed me then on that “bond” account. In addition to that [ had 
rendered no account or sent in any bill to the firm for fees since 
August 4th, 1852. Not only did I charge no fees or collect no bills 
since that dav, but I had advanced costs in a great number of cases 
for stamps and otherwise. 

(). What fees, what costs, and other disbursements was he iIn- 
debted to you? 

A. I have not got a full and complete statement of all of the fees 
that he is indebted to him, but I do know that he was indebted to 
me in the following amounts 


207 By Mr. Bricur: I object, on the ground that these amounts 
ure not claimed in the answer. 


A. He owed me prior to February sixth, 1884, for costs advanced 
In the various cases I have referred to, at least fifty dollars ($50.00). 
[ think it is nearer a hundred. 


For fee due in the Produce Exchange case._.--- ..---- $750 00 
Fee due in the case of Gomila & Co. vs. Adam Bros. and 

Adam Bros. vs. Gomila & Co., being two separate cases 

and important ones, bitterly fought both in the lower 

court and in the supreme eourt of the State, at least-. 1,000 00 


That is a very reasonable and small fee for the two cases. 
ee due in the case of Lemoine vs. Gomila & Co.—there 
were two cases; the first case I defeated entirely, and 
the second one I stopped—that is to say, they never 
Ce  _, Pa ee qo OO 
That is a low fee. 
ee in the case of Gomila & Co. vs. Fuhrer, Boyce & Co. 
and Gomila vs. Western Union Telegraph Co., both 
eases about the same thing and therefore mentioned 


together Sees NC rn fee em ee ae NE Ps a 150 
That is a reasonable fee and lower than I ordinarily charge. 


Fee in the case of Compagnie Commerciale de Transport 


Vapeur Francais vs. Gomila & Co.... .......-....-. $200 
208 This case also went to the supreme court and was tried 


there and won virtually. It was not an out and out victory, 
but it — virtually a complete victory. 
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Fee in the case of the Rio Grande R. R. Co. v. Gomila & 
(‘o.—I refer to the case in which the Rio Grande R. R. 
Us. enbanmed tivetr saenent,.. «.ninsiecieniinnetee nel S500 
Fee in the case of the Rio Grande R. R. Co. vs. A. J. 
Gomila et als.—I refer to this present case—services up 


ae Gee tiene OE Rls GON. cence ci ee 500 OO 
lee in case of George Otto v. Gomila & Co... ---.------ 100 


That is a reasonable fee. : 
Fee in case of Gomila & Co. v. Troop & Sons... ------ 100 

A very reasonable fee and nothing more than a compensation. 
lees in case of Gomila & Co. v. Bartlette, Kuhn & Co... $100 00 


Equally reasonable fee. 

lor the advice and counsel that I gave—it is impossible to specify 
in detail, and which was almost constant for three years, from August 
4th, 52, up to the time of his death, September Sth, 1885—I would 
say $900.00, or $300.00 per annum, is very reasonable. 

[In addition to that I paid the State taxes of 1884 on his property— 
the residence property In question—$63.25. 

The circumstances of that payment were these: Mr. Houston, the 
tax collector, notified him that the property would be advertised for 
sale if not paid. 

Mr. Gomila cameto me and said that that was another one 

259 of the many mortifications that he was receiving now, and 

that he did not have the eash to pay it, and that [ had better 

pay it and include it on my mortgage that I held, and he hoped 

that it would be sufficient to secure me, and I said, Of course I would 

pay it anyhow and claim and get it out of the mortgage, if there 
was enough left. 

In addition to this, about July, 1884, in the summer of 1884, his 
little son Arthur went north with my family—that is to say, went 
north at the same time. As I[ was buying the railroad ticket for 
my family he asked me to buy a ticket for his son. I bought it and 
paid for it. It was half of a Niagara excursion ticket, and my recol- 
lection is that it cost 22, either 21 or $22.00, and he said that he 
would give me back the money, but he did not do so. He referred 
to it a number of times afterwards, and at last he told me that 
unless I absolutely needed the money to let it go on the mortgage, 
on my acc't, and it 1s yet unpaid. 

Now, there are several other suits, I think, in which fees are due 
me, but I have not yet made up any statement of item. 

I wanted to say that there has been paid me, as was shown by 
the books of Gomila & Co. when they were being examined in this 
ease, five hundred and something—I don’t remember the amount ; 
$561, | think—from the sale of some lots which he purchased in 

Idaho Springs vears before, and when he gave me the chetk 
260 ~—sihe said, “I have ree’d this money from the lots, and it is 
really outside of my business, and I want to pay you that 
on account of the money that I owe you on the bond transaction, 
which I ought to have paid you before,” and he says, I wish you 


a & 


- 
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would take it and credit me with it. It is therefore to be credited 
on the $1,806.45 that | have before spoken of. 

Now, as to that Idaho property, I think it was in the summer 
time of 1883; I don’t know that exactly; it may have been 1882; 
maybe it was earlier; I really don’t know now; anyhow, several 
years prior to 1884 Mr. Gomila and his family went to Colorado on 
a short visit, and while there purchased some lots in Idaho Springs. 
Upon his return they were very enthusiastic about the country and 
the value of these lots, and he said that he had bought them for his 
boys; that Idaho Springs was going to bea great watering place, 
and that that was a great country, and that these lots which he had 
bought for $20 and $30.00 apiece would be worth a great deal of 
money, and my wife, who was his sister-in-law, said that she wanted 
two of those lots, and he said he would sell tiiem for what he paid 
for them, and I gave him $50.00 for the two lots and the expenses 
that might be incurred for the passing of title, and he kept the 
$50.00, and he was to have given mea deed for the two lots, but 
never did so. I never asked for it and ke never thought of it, but 
my wife always considered that she owned those two lots. 

Now, in addition to giving me the five hundred and odd 

261 dollars that he realized from the sale of some of these lots, he 

also gave me—he wanted to give me a deed for all of the 

balance of the lots to secure the money due me on the bond trans- 
action, which seemed to trouble him a great deal. 

[ told him that I did not have the faith in those properties that 
he had. Well, he says that’s the best he could do, anyhow, and 
might just as well take it. I told him that I was unwilling to take 
it except as a collateral, and he wanted me to take it in settlement, 
and he estimated that they were worth $1,900.00, about, and he 
wanted twne to take that $1,900 in settlement of what he owed me on 
the bond transaction, and I said, How much is it? and he said he 
never figured it out, but it is about $1,750; but,as I told you before, 
[ make it $1,806.45 after figuring it out. 

[t was finally agreed that he would give me the title, with the un- 
derstanding that I would hold it as collateral only, and I did not 
take it in settlement, so he gave me the title to it, and here it is. 
The amount named in it is $1,900. On the back of the envelope I 
tind that he has marked it in his handwriting, “To Gurley, as col- 
lateral, except $1,750." The payment of $500 is put down here as 
“$598 on account,” and written underneath, and afterwards 


By Mr. Bricut: 


= 


). What's the use of this? 
A. Well, you wanted everything and [am trying to give it to 
you. ‘That property is still there. God knows what it is 
262 worth; I dont know. The taxes are not paid on it, and I 
don't know that it is still in my name—that is to say, I have 
paid no taxes and he has paid none since. The only receipts I can 
find are those of ’82 and ’83. 
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By Mr. GRANT: 


(. The fees which you have enumerated are yet unpaid and are 
) 
due * 
A. Yes, sir; they are; every cent of them 
(. You have never been reimbursed the expenditures ? 
A. Never have, except as I have stated. 


By Mr. Nixon: 


(. You have ual the taxes for 1884 on this property in dispate? 

A. Yes, sir. 

(). What was the assessment for that year ? 

A. Ten thousand dollars. | 

(). Just to make your testimony a tittle clearer on the subject— 
you advanced this money and I notice that you gave checks to Go- 
mila & Co,? 

ee f S, sir. 

(). You were dealing with Gomila & Co. ? 

A. Yes, sir. 

Q. Not with either particular individual, but with the firm? 

Yes, sir. 


By Mr. Grant: 


Q. The title to the property was in the name of A. J. Go- 
265 mila, individually ? 
A. y es, SIP. 


>y Mr. Nixon: Counsel for Mr. Barker and the counsel for Mr. 
Gurley, def’ts, each announce that they have: closed the case on 
behalf of their clients, and they request from counsel for the plaintiff 
to state if he has anv other evidence. 

By Mr. Briciur: I have not closed the case and I do not close the 
case. 


Continuance. 
extracts from the Minutes. 


New OrvEAns, Saturday, April 17th, 1886. 


Court met pursuant to adjournment. 
Present: Hon. Edward C. Billings. 


R10 GRANDE RAILROAD Co. ) 
PSs, 


\ 
A. J. GomiLa et als. j 


This cause, continued from yesterday, came on this day further 
to be heard and was further argued by the counsel for the parties, 
respectively, and continued for further hearing until Monday, the 
19th instant, at 10 a. m. 
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P64 (ontinuance. 
Extract from Minutes. 


New ORLEANS, April 19th, 1886. 


Court met pursuant to adjournment. 
Present: Hon. Edward C. Billings, dist. judge. 


Rro GRANDE RAILROAD Co.) 
vs. » No. 110158. 
A. J. GomILa e als. 


On motion of counsel for parties, respectively, with leave of the 
court first had and obtained, it is ordered that this cause be con- 
tinued until Thursday, the 22nd instant, at 10 a. m. 


Continuance. 
Extract from Minutes. 


New Orveans, Thursday, April 22nd, 1886. 


shel Court met at 9 o’clock a. m. 
Present: Hon. Edward C. Billings, dist. judge. 


Rio GRANDE RAILROAD Co.) 
A. J. GomILa et als. f 


By consent of counsel for the respective parties, with the 
265 leave of the court first had and obtained, it is ordered that 
this cause be continued until Friday, the 30th instant. 


Continuance. 
Extract from Minutes. 


New Orveans, Friday, April 30th, 1886. 


Court met pursuant to adjournment. 
Present: Hon. Edward C. Billiags, district judge. 


Rio GRANDE RAILROAD Co. ) 
8. » No. LIOLS. 
A. J. GomILa et als. ) 


This cause not having been reached to-day for want of time, it is 
ordered by the court that the same be continued. 
19—388 
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Motion to Fix Cause for Trial. 
[xtract from Minutes. 


New Or:.eEANS, Thursday, May 27th, 1886. 
Y; y 


Court met pursuant to adjournment. . 
Present: Hon. Edward C. Billings, district judge. 


266 Rro GRANDE RAILROAD Co. 
vs. >No. 11013. 
A. J. Gomiria et als. 


On motion of Rouse & Grant, solicitors for defendants, it is or- 
dered that this cause be set down for hearing for Wednesday, June 
2nd, at 10 a. m. 


Continuance. 
Ixtract from Minutes. 


NEW ORLEANS, Wednesday, June 2 1SS86 


Court met pursuant to adjournment. 
Present: Ifon. Edward C. Billings, district judge. » * 
Rio GRANDE R. R. Co. ) 
vs. > 11018. 
GOMILA & Co. j 


By consent of counsel for the respective parties this cause is con- | 
tinued until Saturday, June 12, 1886, at 10 a. m., for hearing. 
Continuance. 
Extract from Minutes. 
267 NEW ORLEANS, Saturday, June 12, 1886. 
Court met pursuant to adjournment. 
Present: Hon. Edward C. Billings, district judge. _ 


THe Rro Granpe R. R. Co. 
Ss. -11018. 
A. J. GomILa et als. 
This cause not having been reached to-day for want of time, or- 
dered that said cause lay over until Monday, the 14th inst., at 
10 a. m. 
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Cause Submitted. 
Extract from Minutes. 


New Or_eans, Monday, June 14, 1886. 
Court met pursuant to adjournment. 
Present: Hon. Edward C. Billings, district judge. 


THe Rio GrRanpe Rariroap Co. 
vs. >No. 11013 
A. ny (JOMILA el als. } 


This cause, as continued from yesterday, was this day resumed, 

and after hearing further argument from counsel for the 

268 respective parties said cause was submitted, when the court 
took time to advise. ; 


Decree. Entered and Filed June 15th, 1886. 
U.S. Cireuit Court, Eastern Dist. of La. 


Tut Rio Grande Rattroap Co. ) 
vs. ‘No. 11018. 
A. J. GomILa et als. j 


This cause came on to be heard at this term upon complainant’s 
bill and its amendment, the defendants’ answers and the replication 
thereto, and the evidence adduced in the cause, and was argued by 
counsel; thereupon, and in consideration thereof, it was ordered, 
adjudged, and decreed as follows, viz: 

That the mortgage from A. J. Gomila to secure the notes held 
by the defendant, J. Ward Gurley, Jr., was executed in good faith 
and without any intent to defraud creditors, and was and is valid 
and made for the purpose of enabling A. J. Gomila & Co. to raise 
funds for use in their business. 

. That the defendant, J. Ward Gurley, Jr., acquired the two 
notes held by him for the sum of 838,000 before m: iturity, bona fide, 

and for value; that he loaned the sum of $5,995 to said A. J. 
269) Gomila at or about the time he received the notes, five thou- 

sand dollars of which was used to pay so much of the pur- 
chase price of the property mortgaged and borrowed for that pur- 
pose, and the balance of said sum was subsequently loaned at the 
request of Gomila & Co.; that subsequently to the first loan and 
before maturing of said notes and before complainant obtained his 
judgment said Gomila & Co. gave said Gurley a further right of 
pledge upon said notes to secure moneys advanced and costs of 
court advanced and fees due as attorney for them to the amount of 
$6,315.70, subject to a credit of $566.65, and the said Gurley is en- 
titled to hold said notes to secure said loans, fees, and advances, 
and to collect the same and apply the proceeds to that purpose with 
full benefit of the said mortgage. 


Bike) He oer ae Bee Sete Be ps, j Le ee ee ee 
igi + rm ae igre % - eo 
ip hg: acre eipasn ebay % is ms Pee aa " 
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do. That the defendant, Caleb D. Barker, acquired said two notes 
in the sum of $10,000, set forth in his answer, before maturity, bona 
fide, and for value, from the firm of A. J. Gomila & Co. to secure 
loan of $4,000, actually made by him to said firm, as alleged in his 
answer, and that he is entitled to hold said notes with full benefit 
of the mortgage to secure said sum, with interest, and to collect the 
amount thereof and apply the proceeds to the payment of such loan 
and interest. 

That the court Is satisfied that the advances of the said J. W. Gur- 
ley, Jr., and of the said Caleb D. Barker were made honestly and in 
good faith. 

L. And it Is further ordered that complainant's bill, save 
270 ~—sas to the extent of this decree, be dismissed at complainant's 
cost. 

0. And that, except as relates to the said J. W. Gurley, Jr., and 
to the extent hereinbefore provided, and as relates to the said Caleb 
D. Barker, and to the extent herein provided, the bill of complain- 
ant be maintained. 

(Signed) EDWARD C. BILLINGS, Judg 


June 15, 1886. 
Motion for Appeal. 
extract from Minutes. 


NI W ORLEANS, Tuesday, June lo. ISS6 


Court met pursuant to adjournment. 
Present: Hon. Kdward C. Billings, district judge 


Tue Rio GRANDE RAILROAD Co. 
vs. No. 11015. 
GOMILA & Co. ef al. 


On motion of Geo. L. Bright, solicitor for the complainants, and 
on stating to the court that the said complainants are aggrieved by 
the judgment rendered and signed on 15th June, 1586, against them, 

and that there is error in said jadgment to their prejudice, it 
271 is ordered that an appeal, to operate as a supersedeas, be al- 

lowed complainants herein, returnable before the hon. the 
Supreme Court of the United States, at the city of Washington, D 
C.,on the second Monday of October, A. D. 1886, upon complain- 
ants giving bond and security according to law in the sum of five 
hundred dollars (S500). 


Bond for Appeal. Fil. d loth June. LSS6. 
No. 110138. 
UNirep STATES OF AMERICA: m 


Know all men by these presents that we, The Rio Grande Rail- 
road Company and Ch’s Maduell, are held and firmly bound, jointly 
and severally, unto P. 5S. Wiltz, Jr., public administrator and dative 
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test’'y executor of A. J. Gomila; Jno. J. O’Brien, the recorder of 
mortgages for the parish of Orleans; Larned Torrey, J. W. Gur- 
ley, Jr., C. D. Barker, and all others in interest in the sum of five 
hundred (8500) dollars, lawful money of the United States of 
America, to be paid to the said defendants and all others in interest, 
heirs, executors, administrators, and assigns; for which payment, 
well and truly to be made, we bind ourselves and each of us by 
himself, and each of our heirs, executors, and administrators, firmly 
by these presents. 
272 Sealed with our seals and dated the 15th day of June, in 
the year of our Lord eighteen hundred and eighty-six. 

Whereas the said The Rio Grande Railroad C’p’y having hereto- 
fore, to wit, on the 15th day of June, 1886, taken an appeal to the 
Supreme Court of the United States from and to reverse the decree 
rendered and signed on the 15th day of June, 1886, by the circuit 
court of the United States for the fifth cireuit, holding sessions in 
and for the district of Louisiana, in the suit of The Rio Grande Rail- 
road Company vs. A. J. Gomila and the recorder of mortgages and 
others, No. 11013 of the docket thereof: 

Now, the condition of the above obligation is that if the above- 
bounden The Rio Grande Railroad Company shall! prosecute their 
said appeal to effect.and shall answer all damages and costs if they 
shall fail to make good their plea, then this obligation shall be void ; 
otherwise to remain in full force and virtue. 


”~ (Signed) THE RIO GRANDE RAILROAD 
z COMPANY, [L. s.] 
By their solicitor, GEO L. BRIGHT. 
(Signed) C. MADUELL. [L. s.] 


Signed, sealed, and delivered in the presence of— 
(Signed) JOHN DEVONSHIRE. 


[On margin :] 
Bond approved. 
(Signed) EDWARD C. BILLINGS, Judge. 


June 14, 1886. 


Unirep States or AMERICA, | . 
District of Louisiana, - 


cr 


Personally appeared Charles Maduell, who, being duly sworn, 
deposes and says that he is the surety on the within bond; that he 
resides — New Orleans and is werth the full sum of five 
272 hundred dollars over and above all of his debts and liabilities 
and property exempt from execution. 
(Signed) C. MADUELL. 


Subscribed and sworn before me this 15th day of June, 1886. 
(Signed) JOHN DEVONSHIRE, [serac.] 


Commissioner U. S. District Court, District of Louisiana. 


150 THE RIO GRANDE RAILROSD CO, Vs. P. S. WILTZ, JR., &€¢. 


274 ['NITED STATES OF AMERICA: 


Cireuit Court of the United States, Fifth Cireuit and Eastern Dis- 
trict of foulsiana. 
CLERK’sS OFFICE. 

I. Edward R. Hunt, clerk of the cireuit court of the United States 
for the fifth circuit and eastern district of Louisiana, do hereby 
certify that the foregoing 275 pages contain and form a full, com- 
plete, true, and periect transeript of the reeord and proceedings had, 
together with all the evidence adduced, on the trial of the case of 
Rio Grande Railroad Co. vs. A. J. Gomila et als., No. 11013 of the 

docket of the said court. 


Seal U.S Cireuit Court for Witness my hand and the seal of 
the 5th Circuit & East- said court, at the city of New Orleans, 
ern District of La. this 16 day of September, A. D. 1886. 


KE. R. HONT, Clerk. 


I, Edward C. Billings, United States judge for the eastern district 
of Louisiana, do certify that Edward R. Hunt, whose name is signed 
to the above certificate as clerk of the circuit court of the United 
States for the fifth cireult and eastern district of Louisiana, Was, at 
the time of signing said certificate and is now, the clerk of said 
court: that said eertifieate is in due form of law, and that full faith 
and eredit are due to his official attestations as such clerk. 

Given under my hand, at the city of New Orleans, in said district, 
this 16 day of Septem ber, A. D. 1886. 


EDWARD C. BILLINGS, Judge. 


Endorsed on cover: E. Louisiana C. C. U.S. No. 388. The Rio 
Grande Railroad Company, appellant, vs. P. S. Wiltz, Jr., dative 
testamentary executor of A. J. Gomila, etal. Filed October 2, 1886. 
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[The references in this Brief are to the Printed Record.) 


STATEMENT AND PLEADINGS. 


The plaintiffs, in their petition, state that on the 
5th January, 1885, they obtained a judgment before 
the United States Court, for the Fifth Circuit and 
Eastern District of Louisiana, against the firm of 
Gomila & Co., ahd the individual members thereof, 
Anthony J. Gomila and Larned Torrey, in solido, for 


$26,731.97, twenty-six thousand seven hundred and 
thirty-one 97-100 dollars, and interest. 

That on the 17th January, 1885, they recorded the 
judgment in the Mortgage Office for the Parish of 
Orleans, and it thereby became a judicial mortgage 
on all the immovable or real property of Gomila & 
Co., Anthony J. Gomila and Larned Torrey, in the 
Parish of Orleans. Civil Code of La., Arts. 3521, 
3322. 

At the time the judgment was recorded and became 
a judicial mortgage, Gomila was the owner of a cer- 
tain portion of ground in the City of New Orleans, 
and the judgment became a judicial mortgage on it. 

But there is inscribed ahead of this mortgage in the 
books of the Recorder of Mortgages against Gomila, 
and against this property, an inscription of a mort- 
gage made by Gomila in favor of his firm, Gomila 
& Co., on February 8th, 1884, to secure eighteen 
thousand dollars ($18,000), which Gomila, in the act, 
stated he owed for moneys advanced and loaned to 
him by the firm of Gomila & Co. on February 8th, 
1884, and for which he made his four promissory 
notes to his own order, and endorsed by himself; three 
for five thousand dollars ($5000) each, and one for three 
thousand dollars ($3000). The three notes for $5000 
each, payable, respectively, one, two and three vears 
after date, and the $3000 note, payable three vears 
after date, in all, $18,000. 


The plaintiffs allege that by virtue of an alias writ’ 


of execution, issued on their judgment, they caused’ 
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the Marshal to seize the aforesaid property of Gomila; 
that the seizure and sale of this property are obstructed 
and prevented by the aforesaid mortgage for $18,000. 

They allege that this mortgage is fictitious; is a 
fraud and a sham, and a simulation committed by 
Gomila to cover his property, and to prevent the seizure 
and sale of it; that it is not true, as stated in the act 
of mortgage, that on the 8th of February, 1884, the 
firm of Gomila & Co. loaned and advanced to A. J. 
Gomila the sum of eighteen thousand dollars, or any 
other sum of money, and therefore the mortgage and 
the notes are null. That after this fraudulent mort- 
gage was made, the notes were received by Larned 
Torrey, the person who accepted the mortgage, and 
were surrendered to Gomila, and they have, ever since, 
been in his custody and under his control, or in the 
custody and control of some confederate, whom, when 
discovered, your petitioners will pray leave to make a 
party tothe suit. The prayer of the petition is, thata 
preliminary injunction issue, enjoining and prohibit- 
ing Gomila from parting with, and disposing of, in 
any way, the said four promissory notes, and that 
judgment be rendefed in favor of petitioners, cancel- 
ing and annulling and erasing from the books of the 
Mortgage Office, this mortgage for eighteen thousand 
dollars ($18,000), and that Gomila be ordered to sur- 
render the four promissory notes, pages 1 to 3. 

This suit was originally institated in the State 
Court, but was removed to the Circuit Court of the 
United States. The removal was made by Anthony 
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J. Gomila, upon a petition signed by J. Ward Gurley, 
Jr., his attorney, p.6. It was removed for the benefit 
of Mr. Gurley. Inthe Circuit Court Gomila appeared, 
and in his answer admitted the making and executing 
of the mortgage, and averred that the mortgage was a 
true, real and bona fide mortgage, executed and given 
for a valuable consideration, in due course of business; 
and that the said notes described in and secured by 
said mortgage are not now, and have not, at any time 
since the issuance thereof, been in the possession or 
under the control of this defendant, and he specially 
denied that the mortgage is fictitious, or a fraud, com- 
mitted by him to cover his property, as charged by 
the plaintiffs. He alleges that the plaintiffs were ad- 
vised before the execution of the said mortgage of the 
exact condition of the title, and his interest in the 
property, and that the plaintiffs were also advised of 
the mortgage, and the reason and the necessity 
thereof, and the use to which the money derived 
therefrom was put, and he reserves his right to sue 
the plaintiffs and their agents for damages. 

We call the attention of the Court to the fact that it 
is alleged in this answer that the*mortgage was made 
at the time it was made, for a true, real, bona fide and 
valuable consideration, and that the answer is signed 
by J. Ward Gurley, Jr., the attorney for Gomila, who 
is a party defendant in this suit. 

We call the attention of the Court to the fact that 
this answer does not disclose the holders and owners 
of the notes; that neither Gomila, nor his attorney, 
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Gurley, disclose in that answer the names of the hold- 
ers and owners of the note, pages 8 and 9. 

The plaintiffs, in order to ascertain who were the 
actual holders and owners of those notes, so as to 
make them parties to this suit, filed a supplemental 
bill, and propounded interrogatories to Gomila. The 
first interrogatory to Gomila is as follows, p. 14: “To 
whom did you deliver the notes described in the orig- 
inal bill on file, and when did you do so? Give his 
full name and address.” 

He answered, p. 14: 

“The notes were all delivered to Larned Torrey, the 
other member of the firm of Gomila & Co., when they 
were made or executed, February 8, 1884.” 

The second interrogatory was: 

“In whose possession have the said notes been at 
all and any time up to the present time?” 

He answered: 

“The said notes were immediately thereafter deliv- 
ered to J. Ward Gurley, Jr., of this City, from whom 
Gomila & Co. received the following sums of cash, 
namely: 

On the 6th February, 1884, $3496.50 

On the 11th February, 1884, 1498.50 

On the 20th February, 1884, 1000.00 
besides some City bonds, at various dates just before 
and subsequently, other small sums of money for costs 
in different suits, ete., all of which is still due said 
Gurley, with interest thereon; that $5000 of said sums 
of money was obtained from said Gurley for the purpose 


6 


and to use it to pay the balance of the purchase price 
of the property in question to the Hibernia Insurance 
Company. 

“That some months after the said notes were deliv- 
ered to said Gurley, two of them, namely, the note for 
$5000, due in two years after its date, and the note 
for $5000, due in three years after its date, were with- 
drawn from said Gurley by Gomila & Co. through 
said Torrey, and pledged on 21st August, 1884, with 
and to the Tentonia Insurance Co. of this City, to 
secure the loan then made by said Insurance Co. to 
Gomila & Co. for $5000 in cash; that on the 3d Sept., 
1884, the said loan was renewed with said Insurance 
Co.; and on the 10th October, 1884, the said loan for. 
$5000 was renewed in the State National Bank of this 
City, and said two mortgage notes were withdrawn by 
Gomila & Co. through said Torrey from said Insur- 
ance Co. and pledged with and to the State National 
Bank to secure said loan. Subsequently, Gomila & 
Co. through said Torrey withdrew said two notes from 
the State National Bank, and placed them with C. D. 
Barker of this City, on or about the 3d of November, 
1884, from whom said firm of Gomila & Co. received 
through said Torrey the sum of $2000 in cash Nov. 3, 
1884, and the additional sum of $1000 in cash Nov. 5, 
1884; and the additional sum of $1000 in cash Nov. 
7, 1884. 

“And so far as deponent knows, the last two men- 
tioned notes are still held by said Barker, and ‘the 
other two notes, one for $5000, due in one year after 
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its date, the other for $3000, due in three years after 
its date, are now and have always been held by said 
Gurley, since they were delivered to him as aforesaid.” 

To the third interrogatory, which is as follows: 

“Who is now the holder of the said notes? Give 
his name_and address.” He answers: “This inter- 
rogatory is answered by the answer just given,” pages 
14 and 15. 

This answer is signed and sworn to by A. J. Gomila, 
and it is fair to presume that it was written by his 
attorney, J. Ward Gurley, Jr. 

We call the attention of the Court to the difference 
existing between the original answer of Gomila, signed 
by his attorney, J. Ward Gurley, Jr., on pages 8 and 
9, and these answers to the interrogatories. 

In the answer of Gomila, signed by Mr. Gurley, 
attorney, it is stated that the mortgage was, at the 
time it was given, given for a real, true, bona fide and 
valuable consideration in due course of business, and 
that it was for $18,000 loaned on the 8th of February, 
1884, by the firm of Gomila &.Co. to Anthony J. 
Gomila, but in the answers to the interrogatories, that 
consideration is wholly ignored or impliedly denied, 
and it is stated that the notes were immediately there- 
after delivered to J. Ward Gurley, Jr. of this City, 
from whom Gomila & Co. received the following sums 
in cash, namely: 

On the 6th February, 1884, $3496.50 
On the Ilth February, 1884, 1498.50 
On the 20th February, 1884, 1000.00 
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besides some City bonds, at various dates, just before 
and subsequently other small sums of money for costs 
in different suits, all of which is still due said Gurley, 
with interest thereon. ‘“ Five thousand dollars of said 
sums of money was obtained from said Gurley for the 
purpose and used to pay the balance of the purchase 
price of the property in question to the Hibernia In- 
surance Co.” p. 14. These are important differences 
and contradictions to which we will refer hereafter. 

The plaintiffs then by a supplemental bill made J. 
Ward Gurley, Jr., and C. D. Barker parties defendants 
to this suit, pages 16 and 17. Gurley appeared and 
denied that the mortgage is fictitious, and is a simu- 
lation and a fraud, committed by Gomila to cover his 
property and prevent the seizure and sale thereof by 
his ereditors, and he denied that the notes are, or 
were in the possession, custody or control of Gomila, 
or some of his confederates, as alleged, and he alleged 
that the allegations were, and are untrue, p. 16. 

“He specially avers that the answers made and filed 
by Gomila are true and correct, and that said notes are 
held, as stated, at least those stated to be held by him, 
Gurley, and he averred that the mortgage is true, 
legal and sufficient. By this we have him well bound 
by the original answer of Gomila. For further answer, 
he states that on the day the mortgage was made, or 
executed, Feby. 8th, 1884, or thereabouts, all of the said 
four notes, described in said bill, were delivered to 
him by Larned Torrey, a member of the firm of Go- 
mila & Co. That part of said notes were then entirely 
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acquired by this defendant from him in consideration 
of money, hereinafter stated, which he paid to the 
firm of Gomila & Co. in cash, and the rest of said 
notes were left in his possession as security for further 
sums which he expected to advance to Gomila & Co.; 
that this defendant paid to and advanced for said Go- 
mila & Co. in consideration of the two of the said 
mortgage notes now held by him, and _ hereinafter 
more specially designated, the following sums in 
cash, viz: 

On the 6th February, 1884, $3496.50 

On the 11th February, 1884, 1498.50 

On the 20th February, 1884, 1000.00 
besides some New Orleans City bonds, at various dates 
just before the date of said mortgage, and subse- 
quently other small sums of money for costs in differ- 
ent suits, which together with interest due on all said 
sums of money and the taxes paid by this defendant, 
upon said mortgage, property and the fees which were 
due to this defendant by said Gomila & Co., and the 
said Gomila, at the time of the execution of said mort- 
gage, and which said mortgage and notes were in- 
tended in part to secure, amount in all to more than 
the amount of the said notes now held and owned by 
this defendant.” 

“He avers that the $5000,0f said sum of money 
were advanced by this defendant to enable the said 
A. J. Gomila to pay the Hibernia Insurance Co. a 
balance due it for the purchase price of said property, 
and that this defendant is informed and believes that 
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the said $5000 were so paid to the said Hibernia In- 
surance Co. for said balance of the purchase price, for 
that portion of the said advance, this defendant’s 
claim is in the nature of a vendor’s lien, and he has 
the same rank and privilege upon said property for 
said sum as a vendor has for the purchase price.” 

Here, we have again a great discrepancy from the 
original answer of Gomila, written by Gurley, and 
afterwards asserted by Gurley to be a correct and 
truthful answer. The original answer stated that the 
act of mortgage was for the consideration therein ex- 
pressed, and this answer says the consideration stated 
in the act of mortgage is false, and it sets up another 
and very different consideration than that which is 
stated in the act of mortgage Gurley now states that 
all the notes were acquired by him on or about 8th 
Feby., 1884, and the fact is, by his answer, they went 
into his possession after the 8th Febyv., whereas, up to 
that time, he only pretends to have advanced upon 
them on the 6th of Feby., $3496.50. | 

Before this he had stated that the $18,000, the 
amount of the mortgage, were actually loaned to Go- 
mila by Gomila & Co.; now he says that the notes 
were acquired by him to secure some of the money 
that he had loaned and expected to loan to Gomila & 
Co. The whole amountgloaned by him which he spec- 
ified in his answer are the sums of $3396.50, $1498.50 
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and $1000, making $5995, for which he claims the 
ownership of the mortgage notes, amounting to 
$18,000. It is true that, in his answer, he says that 
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he advanced City bonds and other sums of money for 
costs in different suits and taxes and fees due him by 
Gomila & Co. and to Gomila at the time of the exe- 
cution of the mortgage, and that the mortgage and 
notes were intended in part to secure him, and that 
these sums amount to more than the amount of the 
notes now held and owned by him. 

Now, the Court will notice not only the change 
made as to the consideration of these notes, but the 
fact that no specified amount of the bonds, taxes nor 
fees are alleged, and the impossibility from the evi- 
dence (which we will quote hereafter) and the theory 
of the defense that Gurley ever acquired these notes 
in good faith, and the Court will conelude that these 
are all artifices to give existence to the notes and 
mortgage that were originally null and void and 
simulated. 

Gurley, in his answer, further says, that some 
months after the four mortgage notes were delivered 
to him by Gomila & Co., Gomila & Co. applied to 
him for further advances of money in addition to the 
sums hereinbefore mentioned; and he being unable to 
furnish any more money, Gomila & Co. requested 
him to return to them two of said notes, one for 
$5000, due in two years after date, and one for $5000, 
due in three years after date, in order that they might 
obtain more money upon said notes from someone 
else, and he did so return and deliver the said two 
notes to Gomila & Co., through Larned Torrey, one 
of the partners, and he retained the other two of said 
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mortgage notes, one for $5000, due in one year after 
its date, and one for $3000, due in three years after 
its date, and he is the true, legal and sole holder and 
owner of the said last two mentioned notes, and has 
never parted with them, or allowed them to get out 
of his possession or from under his control since they 
were first delivered to him on February 8th, 1884, or 
thereabouts. 

We call the attention of the Court to the discrep- 
ancy existing between this answer and the answer of 
Gomila, p. 8. We say the answer of Gomila is bind- 
ing upon Mr. Gurley, because these defendants are all 
charged as confederates, and because the answer of 
Gomila is signed by Mr. Gurley; and that answer says 
that this mortgage was made and the notes were exe- 
cuted for a valuable consideration, which means the 
consideration in the act, in due course of business, 
and that the notes and the mortgage are not now and 
have not, at any time since the issuance thereof, been 
in the possession or under the control of this defend- 
ant; whereas, Gurley now in his answer says, that 
some of these’ notes, namely, the one for $5000, due 
in two years after date, and the one for $3000, due in 
three years after date, were by him returned and de- 
livered to Gomila & Co. through Larned Torrey, one 
of the partners. In Gurley’s answer he claims to be 
the true, legal and sole holder and owner of the two 
notes, one for $5000 and one for $3000, when the facts 
disclosed by him in this answer would only make 
him the holder of them as collateral security for any 
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indebtedness that might exist to him. If the facts 
stated in his answer were correct, and he had no in- 
tention of covering Gomila, he would not have claimed 
the ownership of the notes, but only the amount 
alleged to have been advanced by him, and he would 
have given the benefit of the surplus to the plaintiffs in 
this suit, whereas, he claims the right to protect this 
property, by this mortgage, for more than he actually 
claims in his answer. Gurley, moreover, alleges in 
his answer thatthe notes were acquired by him for a 
valuable and full consideration as aforesaid, and that 
they were issued in the interest and for the benefit of 
said Gomila & Co. and their creditors to enable them 
to continue business, and no part of this defendant’s 
said advances has ever been returned or paid, and the 
said notes for the full amount thereof are still justly 
and truly due this defendant. 

We will not comment upon this part of the answer, 
because it does not conflict with the pleadings, and we 
are now only considering the pleadings, and the con- 
flicts between them, otherwise than to say that we can- 
not, and do not understand how the full amount of the 
notes are “justly and truly due,” when the notes largely 
exceed any pretended advances. 

Gurley for further answer says: “that even if said 
mortgage was executed and the said notes issued to said 
defendant, Gurley, for the sole purpose of securing a 
just debt, although the debtor was insolvent, to the 
knowledge of the creditor, with whom he contracted, 
and although the other creditors are injured thereby, 
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the said mortgage and notes could not be set aside 
and canceled because said mortgage and notes were 
_executed and issued and said contract of payment was 
made more than one year before the bringing of any 
suit to avoid the same as provided by Art. 1987 of the 
Civil Code of La., and this defendant Gurlev avers, that 
to the extent and for the amount in which the said 
mortgage notes now held and owned by him, as afore- 
said may be, and are in excess of his advances, as 
aforesaid, they were issued and given to him on or 
about the said 8th day of February, 1884, to and for 
the purpose of securing a just debt then due this de- 
fendant, and a greater amount than the said balance 
or excess of said notes over and above said advances.” 

This is a very obscure allegation, but we will con- 
sider it as we understand it. He says ‘tthe notes were 
given to him on or about 8th of Feby., 1884, to.and for 
the purpose of securing a just debt then due this de- 
fendant, and a greater amount than said balance or 
excess of said notes over and above the said advances,” 
but in the previous part of his answer he only claims, 
that “on or about the 8th of February, 1884, he ad- 
vanced $3496.50.” It therefore appears by this answer 
that these notes for $18,000 were given to him, and 
he claims to be the owner of them in full, to secure 
advances which he does not pretend on the 8th of 
February, 1884, to have exceeded $3496.50. 

The whole answer does not set forth a clear and un- 
ambiguous statement of the nature of the right claimed 
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by him now or at any time to the notes, amounting 
to $18,000. 

Sometimes he treats the notes as if he was made 
the sole owner of them by reason of an ambiguous 
transaction; then that he is not owner and he returns 
a portion of them to Gomila, and sometimes he give 
us to infer (though he at no time says so), that the 
notes were given to him as collateral security. All 
this uncertainty and ambiguity in his answer, we 
think, is for the purpose of claiming the full ownership 
of the notes in case he fails to establish the amount 
of advances for which he pretends to hold the notes 
as collaterals. 

That he has this object in view will more clearly 
appear when we consider the claim of Barker, the 
other defendant, to the notes held by him. 

During the pendency of this suit, Gomila died, and 
his representatives were made parties to the suit. 

We now come to the answer of C. D. Barker. C. 
LD. Barker claims the ownership of two notes, each for 
$5000; he denies that the mortgage is fictitious, or is 
a fraud, committed by Gomila to cover his property. 
He denies that the notes were surrendered by Torrey to 
A. J. Gomila, and were thereby cancelled. He denies 
that they have been in the custody or under the con- 
trol of A. J. Gomila, or some of his confederates. He 
alleges that the mortgage was made for the sum of 
$18,000, which was represented by four notes. He 
alleges that on the 6th of Nov., 1884, the two notes 
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for $5000 each were pledged and deposited with him 
by Larned Torrey to secure the loan made on that 
date in eash for the sum of $2000, which sum in ¢ash 
was paid to Larned Torrey at that time, a member of 
the firm of A. J. Gomila & Co.; that subsequently, 
to-wit: on the 10th of Nov., 1884, this defendant lent 
the said Torrey $1000 in cash, and on the 13th of 
Nov., 1884, this defendant lent the said Torrey $1000 
in cash, the payment of all of which sums was by 
agreement at that time, to be secured by a pledge of 
. the said two above described notes, and that the notes 
have been ever since the 6th of Nov., 1884, in the 
actual possession of this defendant, except one time 
for a few hours of a day in the month of November or 
December, 1884, when they were placed in the posses- 
sion of Torrey, as agent of this defendant, for the pur- 
pose of endeavoring to secure an advance upon them for 
the purpose of repaying this defendant. That said efforts 
were unsuccessful and the said notes were immedi- 
ately returned to this defendant, and have been in his 
possession ever since; that said Torrey, finding that 
he was unable to negotiate said notes elsewhere, and 
was unable to raise the loan upon them for the 
| purpose of paying this defendant, agreed with this de- 
fendant, that if the said loan was not repaid on or 
before the Ist of January, 1885, the notes should become 
the property of thig defendant, and the said loan was 


not repaid on or before the Ist of January, 1885, or 


any portion thereof, and has not been paid at any 


ciate atl 
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time, or any portion thereof, and the said notes are now 
the property of this defendant. 

The Court will notice that Barker, for his pretended 
advances, amounting to $4000, says that the notes 
were at first plecged to him to secure the advances, 
and he afterwards says that by an agreement, because 
the advances were not paid at maturity, it was agreed 
that the two mortgage notes for $10,000 should 
become wholly his property. Thus, we have it that 
Gurley for advances he pretends to have made claims 
that the whole amount of the mortgage notes in his 
possession belong to him, and Barker also claims that 
the whole amount of the mortgage notes in his posses- 
sion, belongs to him. These notes amount to $18,000, 
and although the actual claims of Gurley and of 
Barker may not be found sufficient to cover the 
property, they pretend to have acquired these notes 
of $18,000 in good faith, and in the usual course of 
business; in other words, that it is the usual course 
of business for a man to loan a small sum of money 
upon a large note, secured by mortgage, and for the 
parties afterwards to agree, to the injury of creditors, 
that the parties lending the money should become the 
owner of the whole amount of the notes and mortgage, 
though the notes may largely exceed any indebt- 
tedness to them. 

The parties defendants in this suit are A. J. Gomila, 
his brother-in-law, Larned Torrey; his brother-in-law 
and attorney-at-law, J. Ward Gurley, Jr.; and C. D. 
Barker, his intimate friend, and the broker of Gomila 


Is 


& Co. from the time the firm of Gomila & Co. came 
into existence until it failed. The-cause was submit- 
ted to the Circuit Court on the 14th of June, 1886, 
and the next morning the Circuit Judge rendered a 
judgment in favor of defendants. 


The Cireuit Court found: 

Firstly. That the mortgage from A. J. Gomila to 
secure the notes held bv J. Ward Gurley, Jr. was exe- 
cuted in good faith, without any intent to defraud the 
creditors, and was and is valid and made for the pur- 
pose of enabling A. J. Gomila & Co. to raise funds for 
use in their business. 

Secondly. That the defendant, J. Ward Gurley, Jr., 
acquired the two notes held by him for the sum of 
$8000 before maturity, bona fide, and for value; that 
he lent the sum of $5995 to said A. J. Gomila, $5000 
of which was used to pay so much of the purchase 
price of the property, mortgaged and borrowed for 
that purpose and the balance of said sum was sub- 
sequently lent at the request of Gomila & Co.; that 
subsequent to the first loan and before the maturing 
of said notes and before complainant obtained his 
judgment, said Gomila & Co. gave said Gurlev a fur- 
ther act of pledge upon said notes to secure moneys 
advanced and costs of court advanced and fees due as 
attorneys for them to the amount of $6315.70, subject 
to a credit of $566.65, and the said Gurley is entitled 
to hold said notes to secure said loans and fees ad- 
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vanced, to collect the same and to apply the proceeds 
for that purpose for the benefit of that mortgage. 

Thirdly. ‘That defendant, Caleb D. Barker, ac- 
quired the said notes in the sum of $10,000, set forth 
in his answer, before maturity, bona fide, and for value 
from the firm of A. J. Gomila & Co. to secure the loan 
of $4000, made by him to said firm, as alleged in his 
answer, and that he is entitled to hold said notes for 
the full benefit of the mortgage to secure said sum, 
with interest, and to collect the amount thereof, and 
to apply the proceeds to the payment of said loan and 
interest; that the Court is satisfied that the advances 
of J. Ward Gurley, Jr. and of Caleb D. Barker were 
made honestly and in good faith. 

Fourthly. It is further ordered that complainants’ 
bill, as far as it extends to this decree, be dismissed at 
complainants’ cost. . 

Fifthly. And that except as relates to J.Ward Gur- 
ley, Jr. to the extent hereinbefore provided, and as 
relates to Caleb D. Barker to the extent provided, the 
bill of complainant be maintained, pages 147 and 148. 

From this judgment the complainants have ap- 
_ pealed. 


ASSIGNMENT OF ERRORS. 


1. The Cireuit Court erred in finding that the 
mortgage made by Gomila was executed in good faith, 
and without any intent to defraud creditors, and was 
made for the purpose of enabling A. J. Gomila & Co. 
to raise funds for use in their business. 
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2. That Gurley acquired the notes bona fide; that 
he loaned $5,995 to Gomila, five thousand dollars of 
which was used to pay for the property; that the notes 
were pledged to him to secure $6,315.70 more. 

2 


3. That Barker acquired the notes for value; that 
he loaned $4,000; that he is a bona fide holder. 


The Cireuit Court should have found: 

1. That the the mortgage was originally a fraud of 
the defendant to cover his property from the execution 
of his creditors. 

2. That Gurley and Barker gave no consideration 
for the notes; and if they did, they had notice that the 
mortgage was a fraud committed by Gomila to defraud 
his creditors. 

3. That Gurley and Barker had notice that the 
mortgage was extinguished by confusion. 


THe ARGUMENT. 

Before proceeding to the facts of the case, we pro- 
pound the following rules of law: 

Firstly. The rule of the law is, an assignee, before 
the maturity of a negotiable note, secured by mort- 
gage, takes the mortgage as he takes the note, free 
from objections, to which it was liable in the hands of 
the mortgagee. Carpenter vs. Logan, 16 Wall. 278; 


Sawyer vs. Pritchett and wife, 19 Wall. 165; Succession 
of Delohonde, 21 La. An. 8. 

Secondly. But the holder must be an innocent 
holder, without knowledge of the objections to the 
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mortgage. It is settled that if anything appears to a 
party calculated to attract attention or stimulate in- 
quiry, the person is affected with the knowledge of all 
that the inquiry would have disclosed. 2d Pomeroy’s 
Equity Jurisprudence, Vol. 2, Sec. 608. 

Thirdly. Where the notes secured by mortgage and 
delivered by the maker have come again into his 
hands, before maturity, the mortgage is extinguished 
by confusion. By reissuing the note he may bind 
himself, but cannot revivify the mortgage securing it. 
Hill vs. Hall, 4 Robinson, 416; Doll vs. Rizotti, 20 La. 
An. 264. 

Fourthly. When a note and mortgage are trans- 
ferred to one who well knows that it is a mere simula- 
tion to protect the property, he cannot afterwards, by 
paying the maker of the note, revivify the mortgage 
that never existed. Richard vs. Oviere, JO La. An. 
723. 

The mortgage is a fraud, and neither Gurley nor Bar- 
ker gave any real consideration for it. The mortgage 
was made to protect the property from seizure by the 
plaintiffs ; and Gurley and Barker knew the mortgage 
was a fraud. 


In October, 1883, Gomila owed the plaintiffs a bal- 
ance of twenty-eight thousand five hundred and 
seventy-three 13-100 dollars ($28,573.13), p. 93. 

On the 31st of December, 1883, plaintiffs drew on 


Gomila for $2,200, $800, $700 and $11,763.84. All 
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these drafts were protested for non-payment; Gomila 
& Co. had failed, pp. 86-89. 

On the Ist of July, 1884, the plaintiffs brought suit 
against Gomila & Co. on these drafts and on an ac- 
count for $26,731.97. The account annexed to the 
petition, p. 92, was rendered by Gomila & Co. to the 
plaintiffs. There was, therefore, no doubt about the 
correctness of the claim. Notwithstanding the cor- 
rectness of the claim, J. Ward Gurley, Jr., acting as 
counsel for Gomila & Co., by exception and answer to 
the suit, pp. 95 and 96, prevented the rendition of a 
judgment until January 5, 1885, p. 95. By this it 
appears that Gurley was well aware of the claim of 
the plaintiffs and the insolvency of Gomila & Co., and 
was engaged in delaying the proceedings of the plain- 
tiffs. It was between the protests and the judgment 
Gurley pretends to have acquired the notes. Garley, 
in his evidence, says that he was attorney for Gomila 
& Co. during the whole of its existence, pp. 136 and 
157. We must presume, therefore, that he knew the 
pecuniary condition of Gomila & Co. These drafts 
were protested on January 18, 1884, p. 86. On the 
7th day of February, 1884, Gomila purchased from the 
Hibernia Insurance Company the property in ques- 
tion for $10,000, p. 80. He paid for it in cash at the 
moment of purchase, Asis usual, and as is prescribed 
by law, the mortgage certificate is annexed to the act, 
showing that there was no mortgage inscribed in the 
name of the vendor against the property. Bear in 
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mind that this purchase was made on the 7th of Feb- 
ruary, 1884. On the next day, 8th February, 1884, 
p. 82, Gomila appeared before another notary public 
and declared his indebtedness to the firm of Gomila 
& Co. for money loaned and advanced to him in the 
sum of eighteen thousand dollars ($18,000), for which 
he furnished his four promissory notes, and secured 
them by mortgage on the property that he had pur- 
chased the day before for ten thousand dollars ($10,- 
000), p. 82. The act of mortgage made by Gomila 
was accepted by L. Torrey, of the firm of Gomila & 
Co., for Gomila € Co. That this mortgage is a fraud 
and a sham is not only proved by the evidence, but is 
admitted by the theory of the defense of all the de- 
fendants. The truth is, Gomila was not indebted to 
Gomila & Co. in any amount, for Gomila was really 
Gomila & Co. Torrey had but small interest in the 
profits of the firm, had never put any capital into it, 
and was himself largely indebted to the firm of Go- 
mila & Co. See evidence of Torrey, p. 36. 

This act of mortgage, although made on the 8th'of 
February, 1884, was not recorded until the 18th of 
February, 1884, p. 85, and therefore had no effect 
against third persons until it was recorded. R. S. of 
La., Art. 2516. | 

It was kept secret until 18th February, 1884. There 
is not annexed to it, as is usual in every bona fide 
mortgage, any certificates that the taxes have been 
paid; and although Gomila agreed, by the act, to keep 
the property insured against fire, and transfer the 
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policy to the holder of the note, it does not appear 
that he ever insured the property or transferred any 
policy. The act recites that the taxes had been paid, 
and Torrey, who accepted the mortgage, expresses his 
satisfaction, and dispenses with the production of the 
tax receipts, p. 85. No mortgage certificate is an- 
nexed to the act to show whether or not any previous 
mortgages affect the property, and Torrey dispenses 
with that mortgage certificate and relieves the notary 
public of any liability or responsibility for the non- 
production of the mortgage certificate. The absence 
of such certificate is a circumstance to excite suspi- 
cion. ¢ La. An. 579. 

It is upon this insufficient, informal and unreliable 
document that the defendants pretend they loaned 
their money. We do not think that any person mak- 
ing a real loan would have accepted such:a mortgage. 
By this act of mortgage Torrey was the first, recipient 
of the notes, representing, however, Gomila, for he, 
Torrey, had no interest whatsoever in them. 

The best evidence that this mortgage was a sham 
and a fraud is that on the 7th of February, 1884, Go- 
mila bought the property for ten thousand dollars 
($10,000), p. 80, and on the next day, the 8th, he 
mortgaged it before another notary for eighteen thou- 
sand dollars ($18,000), p. 82. This was to completely 
cover and protect the property from the pursuit of his 
creditors. He paid $10,000 for the property; he cov- 
ered it with $18,000. Instead of buying the property 
in some other person’s name, he chose this means of 


‘ mortgaging it for nearly double its value; he wanted 


the property. He wanted it in his name, and he 
thought this the,best way of covering it. | 

We have it, now, that this act of mortgage is a 
fraud. 


By reason of the pleadings, the Court should so pro- 


nounce it, without going any further, because the an-. 


swer of Gomila alleges that this act of mortgage was a 
bona fide mortgage, and given for a valuable consider- 
ation; and this answer is signed by J. Ward Gurley, 
Jr., his attorney. This should be the only issue, and 
Gurley should not be permitted to abandon that issue 
after it is shown to be a fraud, and to adopt any other 
defense, namely, that this mortgage, although a fraud 
and a sham, is good to secure him, an innocent holder 
of the notes. 


We now proceed to show that Gurley and Barker are 
not innocent holders of these notes, gave no consider- 
ation for them, and had notice that the mortgage was 
a fraud and a sham; that they are the instruments 
of Gomila to cover his property. The defendants, of 
course, were the most important witnesses in this mat- 
ter, for if there be any fraud they all were careful to 
conceal the fraud, and give the transaction an appear- 
ance of honesty. 

The act of mortgage recites that Torrey accepted the 
mortgage. The act of mortgage was passed at the 
office of the notary public. Torrey must have received 
the notes (if he received them at all) in the office of 
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the notary public. In his testimony, page 57, he says 
he received them at the office of the firm, from Mr. 
Gomila. He says Gomila was with him there, and at 
the very moment he received them he put them in 
the hands of Gurley, and he borrowed money on them 
at the time he put them in the hands of Gurley, and 
gave them to Gurley as collateral security. 

He says that he borrowed from Gurley, at the mo- 
ment he delivered the notes to him, on 6th of Feb- 
ruary, $3496.50. The truth is that on the 6th of Feb- 
ruary the notes were not in existence, for they were 
The amount, 
For that 
amount heunnecessarily gave Gurley $18,000 of mort- 
gage notes. He says that on February 1th he bor- 
rowed $1498.50. 


recorded in the mortgage office; it was recorded on 


not made until the 8th of February. 
$5496.50, is a strange amount to borrow. 


The mortgage had then not been 


the 18th February. This amount is also a strange 
amount to borrow. He says that on the 20th of May 
he borrowed $1000. Gomila, in his answer, page 14, 
says that the $1000 were borrowed on 20th February, 
i884. Gurley, in his answer, page 20, savs that he 
loaned $1000 on 20th February, 1884. 
act of pledge to Gurley. 


There was no 
There was no note or evi- 
dence of a transaction of indebtedness, or of the trans- 
action made with Gurley. There was no stipulation 
as to the interest, or time of payment, p. 38. The 
whole transaction appears, by the testimony of Tor- 
rey, to have been made by him with Gurley. 

He does not remember, p. 38, whether he received 
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the money from Gurley by check or in cash. He says 
he deposited it, and used it in the business; that it 
went into his books. He avoids stating, p. 39, that 
Gurley knew at the time the insolvency of Gomila. 
Although he pledged the $18,000 notes to Gurley, he 
afterwards withdrew from Gurley two notes for $5000 
each, thus treating these notes as if they belonged to 
Gomila, diminishing Gurley’s security of $18,000. 
The property was only worth $10,000. If the transac- 
tion was a true one, is it not strange that Gurley, at 
the request of Gomila, gave up the security? Torrey 
says that with the two notes for $5000 which he with- 
drew from Gurley he borrowed money from the Teu- 
tonia Insurance Company by pledging them. When 
the debt became due, he withdrew the notes from 
the Teutonia Insurance Company, and pledged them 
to the State National Bank, p. 40. 

In these transactions he gave a note and a pledge 
to the Teutonia Insurance Co. and to the State Na- 
tional Bank, for these were real transactions. He 
paid the loan, and then received back the notes, and 
he then placed them in the hands of Mr. Barker as 
security for the money which, he savs, he borrowed 
from Barker; that Barker gave him the money in 
eash, not by check; that no mention of this transac- 
tion was made in the books of Gomila & Co.; that he 
kept no memorandum of the transaction; that of the 
money he got from Barker he paid $2000 to the State 
National Bank and the balance to a Mr. Dillingham, 
but that he made no entry of it in the books, page 
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42; that he got the money from Barker at three dif- 
ferent times, all in the month of November, 1884, and 
kept no memorandum of dates. Barker gave him no 
receipt for the pledged notes he gave Barker nor took 
any note for any money borrowed, nor act of pledge 
to secure it, page 43; that the transaction was made 
at the Produce Exchange: nobédy was present; that 
Gomila was then doing business, but no entry was 
made in the books, pages 43-44; that the books do not 
show any money paid to Dillingham nor any indebt- 
edness to him; that he was not authorized by Gomila 
to borrow the money, p. 44; that he made no deposit 
in bank of the money borrowed; that there was no 
witness to the transaction but himself; that he does 
not know on what dates he borrowed the money, p. 44. 
He now says that instead of the transaction being 
made at the Produce Exchange it was made at the 
Louisiana National Bank, p. 44; that the money was 
-handed to him just outside oi the bank, somewhere 
on the street, in the entrance there, p. 44; that Barker 
went into the bank and got the money and handed it 
to him at the bank, and gave him the money some- 
where on the street near the bank. He says that no 
rate of interest was agreed upon for the loan; no time 
for re-payment was fixed; no note was taken; no 
pledge was given, and no entry in the books, p. 45. 
The fact that no entry was made in the books is a 
strong presumption of fraud. All about the real 


transactions with the Teutonia Insurance Company, 


and the State National Bank were regularly entered 
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in the books, but those with Barker were not entered. 
Three loans are said to have been made by Barker— 
one for $2000, one for $1000, one for $1000—on dif- 
ferent days. Two thousand dollars of the amount are 
said to have been paid to Mr. Dillingham, a creditor, 
p. 44, but there was no account in the books with Dil- 
lingham, p. 44, no entry of any payment to him, p. 
44. The witness kept no memorandum, p. 43. He 
says there was no written record of the transaction at 
all, p. 44. 

He says that he told Gomila that he borrowed the 
money, but did not tell him from whom, and does not 
remember what Gomila said. He hesitatesand refuses 
to admit that the notes were the property of Gomila, 
page 46, and being asked if Gomila had transferred 
some of his furniture and wagons, he objects to 
answering, page 47; being asked whether Gomila 
and himself went before a notary public, in New 
Orleans, to prepare documents to enable Mr. Breedlove 
Smith (who had been a clerk for Gomila & Co.) to 
attach Gomila & Co’s. property in St. Louis, he re- 
fuses to answer, page 48. He says, when the act of 
mortgage was made, no money had been given or ad- 
vanced to Gomila for the mortgage, page 52. 

The counsel for defendants, perceiving that Torrey 
had testified that he had given the mortgage notes to 
Gurley, before they were made, endeavored to avoid 
that impossibility, and make Torrey say something 
else, but it only made matters worse. 

In the cross-examination of Torrey, in which Torrey 
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was a willing witness, he testified that Gomila paid 
the Hibernia Insurance Co. $5000 on the house, on 
which there was a mortgage in favor of the Hibernia 
Insurance Co., page 58. Torrey, says that this $5000 
mortgage was tuken up at the same time that the 
$18,000 mortgage was made. Now, this cannot be true, 
for Gomila only purchased the property on the 7th of 
February, and therefore could not have put any mort- 
gage on that property before that date. If there ex- 
isted a mortgage for $5000 on the 8th of February, it 
could not have been paid with the mortgage notes, for 
Gurley pleads and contends that he had loaned 
$3496.50 on the 6th of February, 1884, whieh was 
before the mortgage notes were made, and that he 
loaned $1498.50 on 11th of February, 1884, which was 
after the Hibernia Insurance Co. had been fully paid, 
as stated by them, in the act of February 8th, 1884, p. 
82. [tis not true that anv money was paid to the 
Hibernia Insurance Co., raised on the 18,000 notes, 
because the Hibernia Insurance Co. had been fully 
paid on the 7th day of February, 1884, before the 
$18,000 notes were made, because in his examination 
in chief, when his’mind was not directed to what the 
counsel wanted him to testify about, namely, the con- 
sideration which Gurley gave for these notes, and the 
application of that consideration, he stated, page 40, 
that the money he got from Gurlev was not used for 
the payment of any mortgage, existing on the house, 
that it was deposited by him in bank, and used in the 
business of Gomila & Co., pp. 38,40. If there had 
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been any previous mortgage on this property by Go- 
mila to the Hibernia Insurance Co. (an impossibility, 
for Gomila could not mortgage a property before he 
had purchased it), it would have been easy for defend- 
ants to have produced that mortgage, and the testi- 
mony of the officers of the Hibernia insuranee Co. 
The interest of this witness appears in his testimony, 
where he answers or refuses to answer, the questions 
of plaintiffs’ counsel, as he is told to do, by the 
counsel for the defendants, pages 59, 60 and 61. 
And his refusals to answer are relative to the exist- 
ence of any account, or any account books, containing 
entries referring to these transactions. 


We now come to the testimony of Mr. Barker, p. 
126. 

Barker says Torrey told him that he had to pay 
$2000 to the State National Bank, and asked him if 
he could loan him $2000 for a few days; that he 
would give him these mortgage notes on Gomila’s 
house, and he went to the Louisiana National Bank, 
took a check from off the desk, filled it out to bearer 
for $2000 and gave him the money. He produced 
the pretended check drawn to bearer. 

With that money the mortgage notes were redeemed 
by Torrey and went into his possession. 

Admitting the truthfulness of the loan of $2000, by 
this act the mortgage was cancelled, because the notes 
returned into the possession of Torrey, who held them 
for Gomila, for when a note secured by mortgage 
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comes again into the maker’s hands before maturity, 
the mortgage is extinguished by confusion. — By reis- 
suing the note, the maker may bind himself, but can- 
not revivify the mortgage. Hill vs. Hall, 4 Robinson, 
416; Doll vs. Rizotti, 20 An. 264. 

Barker had notice that the mortgage was cancelled, 
for he was requested by Torrey to lend the money to 
pay the note and take up the mortgage note. The 
note was paid, the mortgage note returned to the pos- 
session of the maker. These notes had returned four 
times to the possession of the maker—once when the 
maker received them from the notary, p. 82; once 
when he withdrew them from Gurley, p. 39; once 
when he withdrew them from Teutonia Insurance Co., 
p. 41; once when he received them from the State 
Bank, p. 41. 

By reissuing the notes the maker may bind him- 
self, but cannot revivify the mortgage securing it. “The 
note may be negotiable, but the mortgage is not. The 
rule is that an assignee before the maturity of a nego- 
tiable note secured by mortgage takes the mortgage as 
he takes the note, free from all objections to which it 

as liable in the hands of the mortgagee; but he must 
be an innocent holder, he must not have known of 
the objection to the mortgage. He must not have 
known that it had been cancelled by confusion, by 
returning to the maker. When it has returned to the 
maker, to the knowledge of the holder, the maker by 
reissuing it may bind himself, but cannot vivify the 
mortgage. 
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In Hill vs. Hall, 4 Rob. La. R. p. 417, the Court said: 
“The evidence shows that they came back into the 
hands of the maker sometime after that date and be- 
fore maturity. From‘the moment John 8. Walton 
became the owner of these notes, drawn by himself, 
the debt evidenced by them was extinguished by con- 
fusion. Civil Code, Art. 2214. But it is argued by 
the appellant’s counsel that the extinction of the debt 
between John S. Walton and Joseph G. Wal)ton did 
not incapacitate the former from contracting a new 
debt to Hill and handing to him over as evidence of it 
the same notes secured by mortgage on his property; 
that Hill could have recovered on these notes from 
John S. Walton, and can, therefore, pursue his prop- 
erty, which has since been sold subject to the debt. 
To this argument the answer is obvious, that the 
notes thus reissued by the drawer undoubtedly bind 
him, but that by replacing them in circulation he can- 
not revive the obligationsof the other parties to the 
notes or the mortgages on the defendant’s property, 
which being only an access »ry to the debt between the 
maker and the pavee became null and void as soon as 
the debt itself was extinguished. Civil Code, Arts. 
3252-3374.”, 

In Schinker vs. Hanewinkel, 19 La. An., p. 200, the 
Court said: “It appears, then, that this note had come 
in the hands of the maker, who reissued it to Webber 
two months after maturity. Webber acquired, know- 
ingly, an extinguished paper, and the mortgage was 
also extinguished and could not be revived. C.C., 


Arts. 3374, 2214; 4 Rob. 416; Hill vs. Hall, 4 Rob. 
417.” 

Walker was not an innocent holder, because he ac- 
quired it after maturity, and therefore is supposed to 
know the objection to the mortgage. Barker knew 
the ojection, and is not an innocent holder, for he says 
he lent the money to enable Gomila to redeem the 
mortgage note. He knew the maker had pledged it, 
and it had returned to his possession. 

In Garner vs. Gay, 26 La. An., p. 376, the Court said 
a mortgage is not commercial paper, governed by the 
rule invoked by defendant. 

In Butler vs. Slocumb, 83 La. An. 175, the Court held 
the owner must be an innocent holder, and not know 
the objection to the mortgage. 

In Schepp vs. Smith, 35 La. An., p. 4, the plaintiff 
was permitted to enforce the mortgage, because he did 
not know the objection to the mortgage, and by dili- 
gent search and inquiry could not have ascertained 
anything beyond the mortgage act. 

In Carpenter vs. Longan, 16 Wall., p. 273, the mort- 
gage was enforced because the plaintiff was an inno- 
cent holder, and had no knowledge of the objection to 
the mortgage. 

In Sawyer vs. Grockett and Wife, 19 Wall. 147, the 
mortgage was enforced because the plaintiff was a 
bona fide holder, and was not aware of the objection 
to the mortgage. 

The rule applies not only toa party who is not a 
bona fide holder, and has knowledge of the objection 
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to the mortgage, but it is settled that if anything ap- 
pears to him calculated to attract attention or stimu- 
late inquiry, the person is affected with the knowledge 
of all that inquiry would have disclosed. 2d Pome- 
roy’s Eq. Jur., Vol. 2, Sec. 608; Waite Fraud. Convey., 
pp. 374, 490, 491, 493, 495. 

In Schmidt vs. Frey and others,8 Rob. La. R., p. 441, 
the Court said: “ Persons receiving negotiable notes, 
secured by mortgage, cannot be benefited by their 
neglect to examine the acts with which the notes are 
identified.” 

The notes held by Barker returned four times into 
the possession of the maker, Gomila, and those held 
by Gurley returned once. 

When the notes were made and secured by mort- 
gage, they were delivered by the Notary to Gomila, 
the maker, p. 82; for Torrey, who accepted the mort- 
gage, was but a party interposed for Gomila. Torrey, 
p. 37, says he received them from Gomila. He placed 
them in the hands of Gurley. He subsequently with- 
drew two from Gurley, p. 40. He pledged them to 
Teutonia Insurance Company, p. 40. When he paid 
the pledge he got them back, p. 40. He pledged them 
to the State National Bank; when he paid the pledge 
he got them back. He gave them to Barker. 

The notes held by Gurley, Gurley received from 
Gomila, the maker of them. He must have known 
that Gomila could not hold a mortgage on his own 
property. 

We have shown not only that the act was originally 
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a fraud, but that Gurley and Barker knew it. They 
had full knowledge of the fraud. A simple inspection 
of the act was sufficient to give them notice of the 
frand. 

We continue our comments on the testimony of 
Barker. 

It appears by his testimony, page 126, that he drew 
the check and the money at the Louisiana National 
Bank, and there gave the money to Torrey. Torrey 
has stated that this was done at the Produce Ex- 
change. Barker says, page 126, that after this was 
done, Torrey gave him the notes; he therefore had full 
knowledge that these notes were being given him by 
Torrey for Gomila, the maker of the notes. This had 
the effect of cancelling the mortgage. 

Barker says, a few days after, Torrey asked him for 
another thousand dollars, and he went to the bank 
and drew a check in the same way, and gave him the 
thousand dollars. He produces the pretended check. 
This was, he savs, on 10th November. A few days 
after, he says, Torrey asked him for another thousand 
dollars. He drew the check in the same way, and 
again gave him the money in the same way. He pro- 
duces the pretended check. 

All the checks are payable to bearer. He says that 
the two notes for $5000 each were given to him to 
secure these loans. He says Torrey wanted some 
money afterwards, but he would not lend it. 


This is the evidence to establish these loans by 
Barker. 
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Torrey in his testimony says, that they were made 
at one place, and then that they were made at another 
place. Barker does not say that they were made at 
the same place as Torrey says they were made. We 
find Barker lending money upon a security that he 
had never seen, for they were then, and before that 
time, in the possession of the bank. He had no 
knowledge of the mortgage act, by which they were 
secured; he did not know whether that mortgage act 
was any security; he did not know whether there were 
not previous mortgages upon the property; whether 
the taxes had been paid; whether the property had 
stood in the name of Gomila, at the time the mort- 
gage was made; he did not know how much more 
money there was upon the property than the $10,000 
notes that were said to be pledged to him; he did not 
inquire into the right and ownership of Torrey to 
these notes. It is strange that every time a check was 
drawn by Barker, it was drawn, not in the office of 
Barker, but at the bank, that the money was drawn 
by Mr. Barker, and not by Torrey. It is strange that 
Barker took no note or other evidence of indebted- 
ness from Torrey, at the time he says he made the 
léan. That no time for repayment was fixed; no rate 
of interest was agreed upon. It is strange that he 
made these transactions with Torrey and with Gomila, 
with men, to his knowledge notoriously insolvent. 

The plaintiffs, to prove the incorrectness of Barker’s 
testimony, called upon him to produce his check book, 
from which these checks were taken. In his exam- 
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ination, page 133, he is asked whether he has the 
stubs from which these two checks were taken? He 
says, “I have not.” 

Q. From which any of them were taken? 

A. No, sir. 

Q. Did you keep a check book with the Louisiana 
National Bank? 

A. Sometimes. 

Q. Have vou got that check book? 

A. That these checks came from? 

Q. Have you got that check book of November 
9th, 10th and 13th? p. 133. 

A. I do not remember, I believe I have; I took 
those checks from the desk in the bank. 

Q. Do you or not know whether you got a check 
book for November 6th, 10th, and 13th? 

A. Very likely I have; I do not know. — 

®. You do not know? 

A. Ido not know. 

Q. You did not tear it up? 

A. No, sir. 
@. Hey? 
No, sir. I had an account there for a good 


A. 
many years, I sometimes write a check in the book, 
and sometimes go into the bank and take up a blank 
check. 

Q. Ifyou draw a check outside of your office, would 
you not enter it on your check book, when you got 
back to your office? 
A. No, sir; not necessarily. 
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Q. Well then how would you make your check 
book balance? 

A. I never—it to balance in my life. 

Q. Mr. Barker, you are requested to produce your 
check book for November, 1884. P. 133. 

The Court will perceive how this witness has thrown 
guards around himself. The checks that he produced 
are all payable to bearer, p. 34; they may have been 
drawn for any other purpose than for this pretended 
transaction ; the money was all drawn by Barker, 
himself; although he kept a regular account with the 
Louisiana National Bank for many years before Oct. 
8th, 1883, page 110, he says that he sometimes kept a 
check book with the Louisiana National Bank. When 
asked, “have you got that check book? (meaning the 
check book for November, 1884),” he hesitates and 
answers, “that these checks came from the desk in 
the bank.” Being asked the same question again, he 
says, ‘I do not remember ; I believe I have; I took 
these checks from a desk in the bank.” Being urged 
to answer whether he had the check book of Nov. 6th, 
10th and 13th, p. 133, he answers, “ very likely I have; 
I don’t know.” Now, all these answers are untruth- 
ful, because the witness does know whether he kept a 
check book with the Louisiana National Bank, and 
whether he had a check book for November, 1884. 
Being forced to produce in Court the check book, 
which he acknowledged to have, it appears by the 
check book, which he produced, pages 110 to 117, that 
he kept a check book from October 8th, 1883, to July 
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15th, 1886. By this check book, produced by him, it 
appears that all the stubs of these pretended checks 
have been abstracted from the check book. The ab- 
straction would very clearly appear to the Court, if 
the Court had the original check book before it ; but it 
will also satisfactorily appear by the copy of the 
check book, which is on pages 110 to 117. On page 
110, the stubs begin October 8, 1883, and continue to 
March 8, 1884, inclusive, p. 112. Every stub shows 
to whom the checks were given ; some of them show 
the consideration for the checks. The last check was 
March 8th, 1884. These pretended loans of Barker to 
Gomila are said to have been made in November, 
1884; all the stubs during November and from 
March 8th, 1884, to March 21st, 1885, are missing 
from the stub book. Of course, Barker did not ab- 
stract only the stubs of these checks, which he offers 
as evidence of his loan to Gomila, for if he had, the 
presumption would have been too heavy against him ; 
therefore, he abstracted all the stubs from March 8th, 
1884, to March 21st, 1885. 

If these stubs had not been abstracted they would 
have shown for what purpose the checks were drawn. 
Having been abstracted, the presumption is, they 
would have destroyed the defendants’ claims. We say 
they would have shown for what they were drawn, for 
every stub in the check book pp. 110, 117, shows for 
what the check was drawn, or to whom it was given. 

In the place in the stub book, immediately after 
where the abstracted stubs were, the stub book begins 
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No. one, March 21st, 1885. That the checks were ab- 
stracted, as we have stated, is conclusively shown, ‘be- 
cause on that date, March 21st, 1885, this stub book 
shows a balance brought forward of $915.55... Now 
this balance must necessarily have been a balance left 
after computing the abstracted stubs, for it is not 
brought down from the stub of March 8th, 1884, from 
which date, the stubs were abstracted. The balance 
‘in this stub book, $915.55, March 21st, 1885, indubi- 
tably shows that it is a balance computed from and 
including the stubs abstracted from the book. Again, 
we call the attention of the Court to a circumstance 
that tends to show the fraud. The stubs up to March 
2ist, 1885, as we have stated, have been abstracted 
from the check book. The date, March 21st, 1885, is 
very significant. Barker must have abstracted them 
just about that time. He had an object in abstracting 
them at that time. Our suit to cancel his mortgage 
was brought against Gomila on April 9th, 1885; it 
was about that time that he received intimation that 
such a suit would be brought. It was about that time 
he began to look for evidence, or to destroy evidence, 
and therefore he destroyed these stubs—up to or 
nearly to that date. These checks produced are 
checks that were made by Barker for some other 
transaction. It is very significant that on that date, 
March 21st, 1885, he began bv numbering his stubs, 
one, two and so on, and kept them regularly 
numbered. 

An examination of the books of Gomilla shows that 
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no entries were made relative to these pretended loans, 
p. 69. 

The transactions with the Teutonia Insurance Com- 
pany and with the State National Bank were undoubt- 
edly real. They are properly entered in the books, 
pp. 69, 70. But the questionable transactions with 
Barker were not entered. 

Torrey says: The transaction was not entered in 
the books, “because we had no bookkeeper, and I 
knew the transaction would show for itself at any 
time,” p. 44. He says: “I think the last entries made 
in these books were in October, 1884.” At page 35 he 
says the firm lasted to the beginning of 1885. Being 
asked, “Have you got any memoranda, books or papers 


of any kind in which the transactions—some, or all. 


of them—of Gomila & Co. have been entered since 
November, 1884?” The counsel for the defense ob- 
jected to the question as leading, and also as impertin- 
ent, and the witness refused to answer, p. 41. 

We are justified in concluding that there exists an- 
other set of books which would show the claim of 
these defendants:to be fraudulent. Remember that 
Torrey is not a simple witness; he was one of the de- 
fendants, and charged as a confederate of Gomila and 
others. On the 9th of June, 1884, Gomila writes to 
the plaintiffs that, unless they accept his proposition, 
‘we are advised by our friends to give up and start in 
some other name without further delay,” pp. 85, 86. 

Mr. Barker being asked, page 128: “Have you had 
any business relations with Gomila & Co., and if yea, 
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from what time to what time?” answered, “I believe 
that I have bought some grain from them, occasion- 
ally—from Mr. Gomila, or Gordon & Gomijla, once in 
a year, or twice in a year, ever since.” . 

_Q. Have you sold grain to them, or bought grain 
forthem? 

A. I think I have bought some grain for them, and 
I have bought grain from them. 

Mr. Torrey, page 35, says: 

“ Barker has done business with the firm of Gomila 
& Co. for several years; commission business; buying 
and selling grain; broker, ever since there was a firm 
existing, I think—from 1882 to 1885.” Barker does 
not know when the credit of Gomila & Co. ceased to 
be good, p. 128. 

Gurley objected that Barker should state what he 
heard about the credit of the firm. He does not know 
that they have failed to meet their. obligations; he 
heard so. “ When did he hear so?” Mr. Gurley ob- 
jects to the question. 

Barker says,on page 27, that he told Torrey that 
unless he, Torrey, paid that money within a certain 
number of days he would consider those notes as his 
own, and Torrey agreed that they should be. Can 
there be any greater evidence of fraud than this? 
Here was Barker, who pretends to have loaned $4000, 
for which he held two notes of $10,000, made by Go- 
mila and secured by mortgage, claiming the full own- 
ership of the notes if his money was not paid; and 
here is Torrey, consenting that Barker should own the 


ge it ees 


Selle n-type 


44 


$10,000 notes, secured by mortgage, for a pretended 
debt of $4000, to the injury of the Rio Grande Rail- 
road Company. 

Such a transaction is not mercantile, nor usual, nor 
probable. The object of this testimony is to enable 
Barker to claim the whole proceeds of this property if 
it should sell for more than sufficient to pay the 
actual amount which he pretends to have loaned. 
The same thing was done with Gurley. Gurley says 
that Gomila gave him these notes, not only to secure the 
items specified by him, but that Gurley should keep 
the mortgage notes to secure whatever else Gomila 
should owe him, pp. 140-141; and that amount which 
Gomila owes him amounts to more than the amount 
of the notes held by him. This is in order to cover 
the surplus, if any, after paying the amount which 
Gurley pretends he advanced to Gomila on these notes. 
In other words, Gurley and Burker say that Gomila 
agreed that because he did not pay them the amount 
that they claimed, namely, by Gurley, $5905, and by 
Barker, $4000; that they should become the creditors 
of Gomila, secured by a mortgage of $18,000. Such a 
transaction is not usual, not probable. 


We now come to the testimony of Mr. Gurley, one 
of the defendants; he was purposely the last witness 
to testify; he had before him the testimony of all the 
other witnesses. Mr. Gurley says: 


‘ The firm of Gomila & Co. became, as I understood, * 


temporarily pressed for money, owing to unexpected, 
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rapid and large drafts upon them without notice, and 
Mr. Gomila told me that in order to maintain the 
credit of the firm and continue prompt payments with- 
out heavy sacrifices, he would be obliged to borrow 
money upon his residence.” The facts are that the 
firm of Gomila & Co. was not temporarily but per- 
manently pressed for money. This conversation must 
have occurred in February, 1834, for it was then the 
mortgage was made. Gomila & Co. had been pro- 
tested in December, 1883, upon drafts drawn by plain- 
tiffs; their indebtedness then exceeded $81,000, p. 62. 
They never paid the plaintiffs; they were sued by the 
plaintiffs and judgment rendered against them. The 
small amount which Mr. Gurley pretends to have 
loaned them could not maintain the credit of the firm 
nor enable them to make prompt payments; they 
made no payments. Mr. Gurley says in his answer, 
p. 20, that $5000 of moneys advanced by him (now, 
he only pretends to have advanced $5995) were ad- 
vanced by him to enable A. J. Gomila individually to 
pay the Hibernia Insurance Company the balance due 
upon the purchase price of the property. If this be 
so, we cannot understand how any advances made by 
Mr. Gurley would have enabled Gomila to meet the 
large indebtedness of his firm, nor that it could have 
any effect to maintain the credit of his firm, nor to 
enable him to continue prompt payments without 
heavy sacrifices. Mr. Gurley in his testimony, p. 137, 
says: ‘“‘The money was advanced to the firm to enable 
the firm to continue its business.” Mr. Gurley in his 
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answer, p. 20, says: “ the money was advanced to Mr. 
Gomila individually to pay upon the property.” 

Mr. Torrey says, p. 38, that he received the money 
and deposited it, and used it in the business of the 
firm. In the midst of these contradictions, we do not 
know which statement is true. Mr. Torrey was made 
to produce the books of the firm. The order to pro- 
duce them was, page 28, “that he leave them with 
the examiner until the further order of the Court; that 
the plaintiffs, their solicitors and agents, be at liberty 
to inspect them and take copies from them.” This 
order, as the Court will notice, was issued to Mr. Tor- 
rey, one of the firm of Gomila & Co. Gurley then 
appeared, although the order was not directed to him, 
and by an ex parte order caused this order to be va- 
acted as being improvidently granted, and directed 
the Rio Grande Railroad Company to take a rule. on 
said Torrey to show cause why the order should not 
be made. The rule was taken. Gurley caused that 
order to be amended by adding thereto, as follows, 
page 30: “It is not intended by this order that any 
examination or inspection of the books, when pro- 
duced, shall be made by anybody present beyond that 
which is necessary to enable the examiner to verify 
the statement of such witnesses as may be examined 
with reference to the items or statements in the books 
relating to the subject matters of the suit in which 
the testimony is to be used; nor is it intended that 


the books shall be left with the examiner from day to * 


day, but that they shall be, after each examination, in 
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the possession of defendant or counsel for defendant; 
that the books shall be examined only in the presence 
of the parties or attorneys.” Thus, by this order, 
Gurley excluded evidence, and succeeded in depriving 
the plaintiffs of all the benefit they may have ex- 
pected to have derived from an-examination of these 
books. The right to use these books was so restricted 
by this order that a proper examination was denied. 
Every presumption should be adopted against a liti- 
gant who suppresses evidence that would illustrate his 
case. Morgan vs. Yarborough, 5 La. An. 324. 

From the little examination that was permitted 
under this order, Mr. Charles Maduel, a bookkeeper, 
testified, page 67, that it appeared. from these books 
that there is a credit on 6th February, 1884, to loan 
account from J. Ward Gurley of $3496.50; on 11th 
February, 1884, $1498.50; and no entry of any credit 
on 20th February, but a credit of $1000 on 20th of 
May. It is impossible to say from these books what 
use had been made of these credits, page 69. On the 
6th February cash is debited $24,537.19, and it is 
credited $35,427.20; so that it appears that they 
paid $10,890.01 more than they had in eash. The 
books, therefore, were dishonestly kept, but certainly 
show that the money which Gurley pretends to have 
advanced, to pay a pretended mortgage, was never 
used to discharge any mortgage on the house, nor 
used in any way to pay forthe property. The alleged 
reason for the loan has exploded. 3 

Mr. Gurley, in his evidence, page 138, says: “It 
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was agreed that the first five thousand dollars that I 
should give him should be paid to the Hibernia In- 
surance Company for the balance of the purchase price 
due it, and that as soon as it was paid he should give 
me a mortgage, and place in my hands all of the notes, 
upon which I should from time to time lend him such 
money as I could, and if he needed more than I could 
lend him, and if I felt sufficiently secured, give him a 
part of the notes to raise money upon elsewhere.” 
These words mean that the agreement was made 
before the mortgage was made, and it also means that 
the agreement was made after the mortgage was made. 
Now, which is it? When he says that it was agreed 
that the first $5000 that he should give him should be 
paid to the Hibernia Insurance Company for the bal- 
ance of the purchase price due it, it certainly means 
that that money should be paid before, or at the time 
of purchase. | 
The words, “he should give me a mortgage and 
place in my hands all of the notes,” contemplated that 
all of the notes that already existed were for $18,000. 
We see no reason why Mr. Gomila should give to Mr. 
Gurley a mortgage for more than he actually advanced, 
and a mortgage for $18,000, to secure only a small 
sum of money. The money that Mr. Gurley says he 
advanced under this agreement to Mr. Gomila was not 
advanced for any such purpose, and if it was, it was 
never used for any such purpose. The first money 
that is pretended to have been advanced is $3496.50 on - 
the 6th of February, 1884, p.80. On that date Gomila 
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F was not the owner of the property; he only acquired 
it on the 7th of February, 1884. We have already 
seen that Torrey said that the money he received went 
for the business of the firm and not for the payment 
of the property. The next sum.that Mr. Gurley pre- 
tends to have advanced is $1498.50 on the 11th of 
February, 1884, p. 20. None of this could go to the 
payment of the property, because by the act of sale 
the property was fully paid for on the 8th of Feb- 

» ruary, 1884, page 80. The Hibernia Insurance Com- 
pany acknowledged on the 8th of February, 1884, that 
they had received $10,000 in full payment of the 
property from Gomila & Co. The next money which 
Mr. Gurley, in his testimony, pretends to have ad- 
vanced is $1000 on the 20th of February, 1884. This 
date is sworn to by Mr. Gomila in his answer to inter- 
rogatories, p. 14, and no doubt Mr. Gurley wrote these 
answers, for he was the attorney of Mr. Gomila. Mr. 
Gurley in his answer, p. 20, says that he advanced 
these $1000 on the 20th of February, 1884, the same 
date stated by Mr. Gomila, p. 20; none of this money 
could have been used for the payment of the property, 
for the property was paid for on the 7th of February, 
1884. Mr. Gurley, in his testimony to prove the ad- 
vance of the $1000, produced a check, p. 139, in favor 
of Gomila & Co., dated May 21, 1884, and he wants to 
make that check answer to prove his claim of $1000 
of the date of February 20, 1884, on the ground that 
he made an error of date. He explains the error. He 
produces a check, dated May 21, 1884, p. 139, and ex- 
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plains the error by saying: ‘I found that I was mis- 
taken in the date of the third payment, as alleged in 
the answer. I believe that the answer alleges that the 
third payment of $1000 was made in the month of 
February. I can only account for that error from the 
fact that the other payments were made in the month 
of February and written the month of February. I 
fell in the error, not having the cheek before me at 
the time. I have looked up the check since, and 
find it was the 2Ist of May, and my remembrance, 
since being refreshed, tells me that is correct.” 

This reason may apply to the month but not to the 
day. Mr. Gurley could have produced the stub of his 
check book, but he did not do so—of this check or any 
other. The stubs would have connected these pre- 
tended loans with the mortgage and his claim with 
greater certainty than the checks, which -eould- have 
been for some other transaction. ; 

Suppose the advance was made on May 2lIst, 1884, 
itcould not have been-made to pay for the property, 
for the property was paid for on the 8th of February, 
1884. Mr. Gurley, page 157, makes it appear that the 
application to lend was made to him by Mr. Gomila 
individually, and all the conversations and agreements 
were had with Mr. Gomila. Mr. Torrey says that it 
was he who made the agreement with Mr. Gurley ; 
that he received every item of money from Mr. Gur- 
ley, and when he received the first item on 6th of 
February, 1854, he gave the mortage notes to Mr. Gur-* 
ley, pages 37 and 38; that he applied to Gurley for 
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the loan of money, page 38; he avoids stating that 
Mr. Gomila sent him to Mr. Gurley ; he wishes us to 
understand that the notes belonged to the firm of Go- 
mila & Co.; he does not remember whether he received 
the money in cash or in checks; he says he thinks 
that Gomila advised him to go to Gurley. The whole 
testimony of Mr. Torrey precludes the possibility that 
Gomila had any previous conversation with Gurley, 
page 38. Mr. Gurley speaks of an indebtedness of 
Gomila to the Hibernia Insurance Co. for the purchase 
of the property before the 7th of February, 1884. 
There is nothing in the record to authorize it ; if such 
had been the case, it would have been easy to have 
produced evidence from the Hibernia Insurance Co. 
to show such to be the fact. But assuming the fact 
that Mr. Gurley desires to impress upon the Court 
that Gomila had bought the property previous to 7th 
February, 1884, and had paid $5000 in cash upon it, 
and owed $5000 to the Hibernia Insurance Co., it is 
plain that Mr. Gurley did not lend any money with 
which the $5000 were paid to the Hibernia Insurance 
Co., before 7th February, 1884, and the record shows 
that none of the money which Mr. Gurley pretends to 
have lent was used to pay any of the other $5000 to 
the Hibernia Insurance Co. Mr. Torrey says, p. 38, 
he deposited the monev and used it in the business of 
the firm. These notes for $18,000 were never made to 
enable Gomila to pay for the property, because the 
evidence shows that the money that Gurley pretends 
to have advanced to Gomila was not used for any such 
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purpose, and it is not pretended that the money which 
Barker is said to have advanced long after, was used 


for any such purpose. The record shows that the - 
Barker money was used for a different purpose. See | 
evidence of Torrey, pages 58 to 47. 
Gurley, page 139, says: “ After he got the money ; 
the transfer was made from the Hibernia Insurance , 


Co. to Gomila, before Castel, N. P.; and immediately 
an Act of Mortgage was passed before Samuel Flower 

on the 8th of February, and I received the notes—all ? 
of them—the mortgage notes mentioned in the bill in 
this case, amounting in all to eighteen thousand dol- 
lars ($18,000) upon the 8th day of February, 1884, or 
the next day, the 9th. 

There must be some error in this. Mr. Gurley says 
after he, Gomila, got the money, the transfer was made 
from the Hibernia Insurance Co. to Gomila.: 

But Torrey says he got the first item of $3496.50 
after the notes were made, p. 38. The mortgage was 
made on the 8th February, 1884, p. 82. Thirty-four f 
hundred and ninety-six » dollars were not sufficient : 
under any circumstances to pay $5000 to the Insur- i, 
ance Company, especially as they had been used in 
the business of the firm as Torrey says, p. 38. aI 

Mr. Gurley says: “I received them at the office of 
the notary, as I now remember.” Now, there is error 
in this. Torrey says he received the notes at the of- 
fice of the notary public. Torrey says that after the 
notes were made at the notary’s office, Gomila brought ° 
them to him and he gave them to Gurley, p. 37; that 
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Gomila gave them to him at the business office of 
Gomila & Co. and be afterwards placed them in the 
hands of Mr. Gurley. All of these transactions were 
occurring after Gomila & Co. had become notoriously 
insolvent and there existed an urgent necessity to 
cover his property from his creditors. Mr. Gurley is 
an attorney-at-law, and should have had the transac- 
tions with him made as they really were—if they ex- 
isted—and should not have been engaged in such 
transactions knowing the condition of Gomila & Co. 
and the claim of the plaintiffs. On page 140 Mr. 
Gurley says that Mr. Gomila continued to make calls 
upon him; that he told Mr. Gomila that he could not 
give him any more money and Gomila asked him to 
let him have the two $5000 notes, one of them due in 
two vears and the other due in three vears; that Go- 
mila said “1 am coming out of this difficulty, and all 
that I need is a little rest from the pressure that is 
brought to bear upon me, and if you give me these 
notes I can raise four or five thousand dollars or may 
be more on them, and I will be all right.” “ Well, I 
thought so myself from all I knew of his affairs, and I 
gave him the two notes. I gave them to him or to 
Mr. Torrey, | am not sure which, but my recollection 
is that Mr. Torrey transacted all the business of bor- 
rowing money on those notes. At any rate, I re- 
turned those two notes.” 

From this it is impossible to say which it was, 
Gomila or Torrey, that made the transaction with Mr. 
Gurley. Sometimes Mr. Gurley says, it all occurred 
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with Mr. Gomila; then he is uncertain whether he 
gave the notes to Gomila or Torrey; whereas, Mr. 
Torrey in his evidence swears that all the transactions 
were with him, with him individually. Again, we 
see in the testimony of Mr. Gurley that Gomila wanted 
the money for his business and not for the property; 
at other times Mr. Gurley makes it appear that 
Gomila wanted the money for the property and not 
for his business. The fact that Mr. Gurley gave up 
these notes to Mr. Torrey or to Mr. Gomila goes 
very far to show that Mr. Gurley never was the real 
owner of these notes. He had no reason to think that 
Mr. Gomila would have come out of his difficulties, 
for he knew that Gomila owed upwards of $80,000, 
and that he was being sned by the Rio Grande Rail- 
road Company for a very large amonnt. 

Mr. Gurley says (page 140) that it was agreed be- 
tween himself and Mr. Gomila that he should hold 
these notes for other purposes than for loans of 
money. Mr. Torrey, who gave him the notes, and 
pretends to have made the agreement with him, says 
no such thing. Mr. Gurley says (page 140): “When 
Mr. Gomila was first asking me to lend him this 
money, before the execution of the mortgage, he says, 
‘you know I owe you some money on the bond trans- 
action.’ ”’ 

From this it would appear that Gomila was asking 
Gurley to lend him money for other purposes than to 
pay the debt on the property. Mr. Gurley says (page 
140) that “the bond transaction was a transaction in 


which I had given him money to invest in bonds, and 
he had not returned me all of my share of it, and he 
says, ‘ besides that I have not paid you any fees fora 
long time, and I should like, as far as possible, with- 
out doing any injustice to any one else, to secure you 
so that I would execute a mortgage to you, and what 
money you could lend me I think that I could—l 
would not need many thousand dollars to get out of 
this scrape, and the balance of the mortgage notes 
you can hold to secure you for what I owe you until I 
pay it up.’ ”’ 

Here we have an endeavor on the part of Mr. Gur- 
lev to extend his right beyond the moneys he pretends 
to have actually loaned, to extend them to secure fees 
as attorney-at-law of Gomila. This is totally incon- 
sistent with the testimony of Torrey, and totally in- 
consistent with the pretended fact that the money 
was lent by Gurley to pay upon the property. Gurley 
says, page 141: 

“He owed me prior to February 6th, 1884, 
for costs advanced in the various cases | 
‘ have referred to, at least fifty dollars...$ 50 00 
I think it is nearer a hundred. 
For fee due in the Produce Exchange case... 750 00 
Fee due in the case of Gomila & Co. vs. Adam 
Bros., and Adam Bros. vs. Gomila & Co., 
being two separate cases and important 
ones, bitterly fought both in the lower 
court and in the Supreme Court of the 
ES ae weveee.s 1000 00 
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Fee due in the 
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Fee 


judgment—say 
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That is a very reasonable and small fee 
for the two cases. 

case of Lemoine vs. Gomila & 
Co.—there were two cases; the first case 
I defeated entirely, and the second one I 
stopped—that is to say, they never got a 


That is a low fee. 


in the ease of Gomila & Co. vs. Fubrer, 
Boyce & Co., and Gomila vs. Western 
Union Telegraph Co., both cases about 


the same thing, and therefore mentioned 
aera ree 
That is a reasonable fee and lower sien 


ordinarily charge. 
in the case of Compagnie Commerciale 
de Transport Vapeur Francais vs. Go- 
mila & Co..... 
This case also went to the Supreme 
Court and was tried there and won vir- 
tually. It was not an out and out victory, 
but it was virtually a complete victory. 

in the case of the Rio Grande Railroad 
Co. vs. Gomila & Co. I refer to the case 
in which the Rio Grande Railroad Co. 
obtained their judgment..... ‘ 
in the case of the Rio Grande Railroad 
Co. vs. A. L. Gomila, et als. I refer to 
this present case—services up to the time 
of his death........ vee 
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Fee in the case of George Otto vs. Gomila & 
CAs ‘nhbee eee is cede gute iowinin Baie 100 00 
That is a reasonable fee. 

Fee in the case of Gomila & Co. vs. Troop & 
Sons..... Re da wins <unére eee »++++ 100 00 
A very reasonable fee and nothing more 

than a compensation. 

Fees in the case of Gomila & Co. vs Bartlette, 
Bee GN kiss. sn SS i och eeu we 100 00 
Equally reasonable fee. 

For the advice and counsel that I gave, it is impos- 
sible to specify in detail, and which was almost con- 
stant for three years, from August 4th, 1882, up to the 
time of his death, September 8th, 1885. I would say 
$900, or $300 per annum, is very reasonable. 

In addition to that, I paid the State tax of 1884 on 
his property—the residence property in question, 
$63.25.” 

Mr. Gurley contends that the mortgage notes were 
pledged to him for these amounts. These amounts 
are not mentioned nor claimed in his answer. That he 
received the notes to secure these amounts is incon- 
sistent with the testimony of Torrey, and with hisown 
testimony. Some of these items were not in existence 
when he received the notes, namely: the two fees of 
$500, each in the case of the Rio Grande Railroad Co. 
vs. Gomila & Co., for the suits were not yet instituted. 
The amount charged, $500, to Gomila is certainly not 
due by him, and is put there to make up the claim 
against the notes. Gurley, in that case, was the attor- 
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ney of Gomila, and his services only delayed the ren- 
dition of a judgment against Gomila upon an ad- 
mitted claim. But these claims of Gurley show that 
he knew of the inability of Gomila to pay his debts, 
and of his insolvency at the time he received the notes 
from Gomila. These claims show a disposition to es- 
tablish a sufficient indebtedness on the part of Gomila 
to absorb the property and the mortgage notes. Gur- 
ley claimed $3496.50, $1498.50 and $1000, making in 
all, $5995. He forgot to give the credit of $566.65, 
May 13th, 1884, which Mr. Maduel, page 70, discov- 
ered on the books, until after the credit was accident- 
ally discovered. 

About this item of $566.65, Mr. Gurley says, p. 142: 
“T wanted to say that there has been paid me, as was 
shown by the books of Gomila & Co. when they were 
being examined in this case, five hundred and some- 
thing. I don’t remember the amount; $561, I think; 
from the sale of lots which he purchased in Idaho 
Springs vears before, and when he gave me the check 
he said, ‘I have received this money from the lots, 
and it is really outside of my business, and I want to 
pay you that on account of the money that I owe vou 
on the bond transaction, which I ought to have paid 
you before,’ and he says, I wish you would take it and 
credit me with it. It is, therefore, to be credited on 
the $1806.45 that I have before spoken of.” 

The reply to this is: The entry in the cash-book of 


Gomila & Co. is $566.65 paid to Mr. Gurley, p.68. The ° 


payment is evidently for a transaction with the firm 
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of Gomila & Co. and not for an individual transaction. 
Had it been an individual transaction with Gomila 
individually, as stated by Mr. Gurley, itcould not have 
been paid by the firm and charged to the cash of the 
firm. The books of Gomila & Co. show that there 
was no account on the books with Mr. Gurley, p. 68. 
Had Mr. Gurley not obstructed and prevented an ex- 
amination of the books of Gomila & Co., p. 30, any 
doubt about this sum of $566.65 would have been 
dispelled. 

_ The explanation of Mr. Gurley only tends to con- 
fuse the matter. A clear and distinct account is not 
given of the bond transaction. The amount stated 
by Mr. Gurley, p. 141, $1806.45, is not evidenced 
by any account or supported by any facts be- 
yond Mr. Gurley’s statement of what a dead man 


said. Mr. Gurley’s testimony was.taken on 20th 


February, 1886, and he then undertakes to state ver- 
batim, p. 140, what Mr. Gomila stated on 20th May, 
1884, p. 68, relative to the $566.65, and his statement 
conflicts with the entry in the cash-book, p. 68, where 
the entry of the $566.65 is made. 

Mr. Gurley is involved as a claimant of everything 
valuable belonging to Mr. Gomila. 

The plaintiffs seized a judgment in favor of Gomila 
& Co. against Culliford & Clark for $23,993.76, p. 98; 
also a judgment in favor of Gomila & Co. against Mil- 
Kken and Kehlor Bros. for $4442, p. 101; also the 
residence of Gomila, in New Orleans. 

Mr. Gurley claimed by his opposition, filed in court, 
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p. 120, one-half of the judgment against Culliford & 
Clark for his fee for obtaining judgment, and alleged, 
in his claim, that the other half belonged to Messrs. 
Rouse & Grant. They are the attorneys of Mr. Gur- 
lev in this suit. He claimed the one-half by agree- 
ment with Gomila. 

Mr. Gurley, by his opposition, p. 120, claims for his 
fee one-half of the claim against Milliken and Kehlor 
Bros., p. 120, and that the other half belongs to Messrs. 
Rouse & Grant. 

Mr. Gurley shows that he was counsel for Gomila & 
Co. in many suits, for which he charges and claims 
fees amounting to $4425, p. 143, but the suits we have 
seized are the only ones for which he claims to have 
made express agreements with Gomila & Co. for a fee 
of one-half the amount recovered. Everything we 
have seized, Mr. Gurley claims. He claims nothing 
of what we have not and could not have seized. 

Mr. Gurley claims to have a mortgage on the resi- 
dence for $8000, and Barker claims one for $10,000. 
The whole, for $18,000, was at one time claimed by 
Mr. Gurley; and, in order more effectually to deprive 
plaintiffs of the benefit of their seizure, he has caused, 
pending this suit, one Mrs. Virginia H. Bullitt, of 
Indiana, otherwise to us unknown, to issue a writ of 
seizure and sale of this property on the identical notes 
that he, Gurley, holds, and are now the subject of this 
suit. Mrs. Bullitt is represented by the same attor- 
neys that represent Mr. Gurley, p. 102. 
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Thus all the property of Gomila was partially or 
wholly claimed by Mr. Gurley. 

Mr. Gomilatold the witness Avendaiio, p. 74, that he 
would never pay the Rio Grande Railroad Company. 
He wrote a letter to the Company, p. 85, that unless 
the Company accepted his proposition, he is advised 
by his friends “to give up and start in some other 
name.” 

As soon as a judgment was rendered in favor of 
Gomila & Co. against Kehlor Bros., on 10th March, 
1885, p. 101, in the City of New Orleans, on the same 
day in the City of St. Louis where Kehlor Bros. re- 
sided, the judgment was attached at the suit of Breed- 
love Smith, who was at one time a clerk of Gomila, 
p. 48, and had been “connected” with Gomila & Co. 
“Connected” is the word used bv Mr. Torrey, p. 48. 

Mr. Torrey was asked about that attachment. He 
was asked, p. 48: Q. Do you know that since it, the 
judgment, was rendered, Gomila & Co., either Mr. 
Gomila or you, or both, went before Hero, notary 
public, and prepared documents to enable Breedlove 
Smith to attach property in St. Louis? | 

Counsel for Mr. Gurley objected to the question and 
advised the witness not to answer the question. 

The witness refused to answer, p. 48. 

The record of the St. Louis court was subsequently 
produced, pp. 104-109. It shows that Breedlove Smith 
sued A. J. Gomila and Larned Torrey for $13,200 on 
an account showing that balance due Breedlove Smith. 
It was instituted on the 10th March, 1885. The claim 


of A. J. Gomila and Larned Torrey against Kehlor 
Bros. was attached on the 11th March, 1885. 

The appearance of A. J. Gomila and Larned Torrey 
was filed, p. 108. It was signed by them on the 8th 
April, 1885, in New Orleans, in the presence of A. 
Hero, Notary Public, p. 108, and forwarded to St. 
Louis. Although the claim of Breedlove Smith was 
for $13,200, and sworn to by 8. R. Francis to procure 
the attachment, Smith withdrew $5500 of the claim, 
and by consent the cause was submitted to the Court 
for trial on 13th April, 1885, one month after the 
institution of the suit, and judgment was rendered 
against Gomila and Torrey for 87700, pp. 108-109. 

On p. 77 Mr. Torrey is asked: 

Q. Did not Gomila & Co. permit judgment ren- 
dered in their favor against Kehlor Bros. and Milliken 
to be attached by Breedlove Smith? 

A. I did not know that Breedlove Smith had at- 
tached a judgment of that kind. 

Q. Didn’t you and Gomila, or either of you, get 
him to do it? 

A. No, sir; I did not do it. 

Q. Did not Gomila get him to do it? 

A. I did not know that he did. 

Q. What aid did you and Gomila give Breedlove 
Smith in this attachment suit? 

A. None at all that I know of, p. 77. 

The record of the Breedlove Smith suit in St. Louis 
was produced, p. 108, and it shows that the appear- 
ance in the suit was made by both Torrey and Gomila, 
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and is signed by them, and it savs: “Said defendants 
consent that said case may be submitted to the said 
Court for trial at any time without a jury, p. 108. Both 
Torrey and Gomila appeared before Andrew Hero, a 
Notary Public, p. 108, in New Orleans, and acknowl- 
edged their signatures to the appearance, and executed 
it in his presence, p. 108. This wason the 8th April, 
1885;o0n the 13th April, judgment was rendered against 
them in favor of Breedlove Smith, p. 108. 

This claim of Gomila & Co. against Kehlor Bros. is 
the same one that Mr. Gurley says one-half belongs to 
him for fees. It is strange, then, that Mr. Gomila and 
Mr. Torrey, the two brothers-in-law of Mr. Gurley, 
should have been engaged in helping Breedlove Smith 
to attach that which Mr. Gurley says belongs to him, 
by agreement with Gomila. Was Mr. Gurley aware 
of these proceedings? 

The proceedings look like another attempt of Go- 
mila to cover his property from the pursuit of the 
plaintiffs. Mr. Gurley was the counsel of Gomila and 
of Torrey and their brother-in-law, and may have had 
knowledge of these proceedings. 

This cause was argued before the Cireuit Court on 
June 14, 1886. The next morning the Judge of. the 
Circuit Court rendered his decision. He had very little 
time to examine the Record. He found for Gurley in 
the sum of $6315.70, subject toa credit of $566.65, 
whereas the amount, without the credit, claimed by 
Gurley in his answer was only $5995, page 20. He 
found that “ $5000 of this money was used to pay so 
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much of the purchase price of the property, mortgaged 
and borrowed for that purpose, and the balance of said 
sum was subsequently lent at the request of Gomila 
& Co.” It is impossible that this finding be correct, 
for only one item of the money alleged to have been 
lent by Gurley, namely, $3496.50, could possibly have 
been used to pay for the property, for the other pre- 
tended loans were made on days subsequent to the 
payment for the property, and the evidence shows 
that this item, $3496.50, on the 6th of February, 
1884, was not used to pay for the property, but was 
used (if ever borrowed by Gomila & Co.) for the busi- 
ness of Gomila & Co. 

He found that “$5000 was used to pay so much of 
the purchase price of the property, mortgaged and 
borrowed for that purpose, and the balance of said 
sum was subsequently lent at the request-of Gomila & 
Co.” Now, this cannot be correct, for it is alleged by 
Gurley that he advanced $3496.50 on the 6th of Feb- 
ruary and $1498.50 on the 11th of February, and 
$1000 on the 20th of February, and it is an indisputed 
fact that the Hibernia Insurance Company was fully 
paid in cash on the 8th of February, 1884. He found 
that, subsequently to the first loan and before the ma- 
turity of said notes, and before complainant obtained 
his judgment against Gomila & Co., Gomila & Co. 
gave Gurley a further pledge upon said notes to secure 
money for costs advanced and fees due as attorney for 
them to the amount of $6315, subject to a credit of 
$566.65, and the said Gurley is entitled to hold said 
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notes to secure said fees and advances, and to collect 
the same and to apply the proceeds thereof to the full 
benefit of said mortgage. 

This is in direct opposition to the pretended con- 
tract of pledge as testified to by Mr. Torrey, one of the 
defendants, the person from whom Gurley received 
the notes. $6315 are not claimed for fees in Mr. Gur- 
ley’s answer; no amount for fees is claimed in the an- 
swer. In his testimony he states certain fees for 
which Gomila & Co. are indebted to him. All the 
fees stated by him only amount to $4425, pp. 141, 142. 

And some of them, the item $500 fee in Rio Grande 
Railroad Company vs.. Gomila & Co., and the item 
$500 fee in Rio Grande Railroad Company vs. Go- 
mila & Co., p. 142, could not have been secured to 
him by the pretended pledge, for these suits had not 
been instituted when the pledge is said to have been 
made. The first suit was instituted July 1, 1884, p. 
91, and the other was instituted April 9th, 1885, and 
Torrey says he pledged them in February, 1884, pp. 
37, 38. 

The sum of $6315 found by the Circuit Court was 
not at issue, and was not before the Court. The only 
items claimed by Mr. Gurley in his answer are $3496.50, 
$1498.50, and $1000. The Circuit Court not only 
allowed these, but $6315.70 more, less a credit of 
$566.65, p. 147. 

The Court found that Gurley aequired these notes 
before maturity and they were bona fide. We have 
shown that this acquisition, if any, was not bona fide. 
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He had full knowledge of the condition of Gomila at 
the time the mortgage was made and that the mort- 
gage was ua fraud and a sham. 

The Cireuit Court found that Caleb D. Barker ac- 
quired two notes in the sum of $10,000, set forth in 
his answer, before maturity, bona fide and for value, 
from the firm of A. J. Gomila & Co. to secure the 
loan of $4000 actually made by him to said firm, as 
alleged in his answer, and that he is entitled to the 
whole of said notes for the full benefit of the mort- 
gage to secure said sum, with interest, and to collect 
the amount thereof and to apply the proceeds to the 
payment of said loan and interest. 

That the Court is satisfied that the defense of J. 
Ward Gurley, Jr., and of Caleb D. Barker were made 
honestly and in good faith. 

We submit what we have stated about the. clain m of 
Gurley and Barker in reply to this. 

The mortgage by which these notes were secured 
was a Sham and a fraud, and after the notes were 
made they came again into the hands of the maker 
before maturity; the mortgage was, therefore, extin- 
guished by confusion. By reissuing the notes the 
maker may bind himself, but he cannot revivify the 
mortgage. 

In Hill vs. John Hall, 4 Rob. La. Rep., p. 416, it ap- 
pears that the notes sued on were received by the 
plaintiff from John 8. Walton, the drawer, in July, 
1886, in exchange for a note of $10,000 drawn by de- 
fendant Hall. The latter then pleaded as peremptory 
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exception that the notes sued on had been extin- 
guished by confusion, the drawer having become the 
holder and owner of them after they were made and 
issued before maturity. 

The Court said: “ The evidence shows that they, the 
notes, came into the hands of the maker sometime after 
their date and before maturity. From the moment 
that John S. Walton became the owner of these notes, 
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drawn by himself, the debt evidenced by them was 


extinguished by confusion. Civil Code, Art. 2214. 
But it is argued by appellant’s counsel that the ex- 
tinction of the debt between John S. Walton and Jo- 
seph G. Walton did not incapacitate the former from 
contracting a new debt to Hill and handing over to 
him as evidence of it the same notes secured by mort- 
gage on his property; that Hill could have recovered 
on these notes from John S. Walton and can, there- 
fore, pursue his property, which has since been sold, 
subject to the debt. To this argument the answer is 
obvious; that the notes thus reissued by the drawer 
undoubtedly bind him, but that by replacing them in 
circulation he cannot revive the obligation of the other 
parties to the notes or the mortgage on defendant’s 
property, which being only an accessory to the debt 
between the maker and the payee, became null and 
void as soon as the debt itself was extinguished.” 

See also Doll vs. Rizotti, 20 An. 263. 

This rule is only changed when the holder is an in- 
nocent holder, without knowledge of the objections to 
the mortgage. 
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It is settled that “if anything appears to a party, 
calculated to attract attention or stimulate inquiry, 
the person is affected with the knowledge of all that 
the inquiry would have disclosed.” 

Carpenter vs. Logan, 16 Wall. 278. 

Sawyer vs. Pritkett and Wife, 19 Wall. 165. 

Succession Dolhonde, 21 La. An. 8. 

2 Pomeroy’s Equity Jurisprudence. Vol. 2, Sec. 608. 

We have already shown that the mortgage was a 
sham and a fraud; that Gurley and Barker had full 
knowledge of the fact. 

When the mortgage was made, 8th of February, 
1884, Gomila was notoriously insolvent. The fact 
was well known to Gurley and Barker. They well 
knew that the mortgage was made to cover his prop- 
erty. The reading of the act was evidence of it. 

In Young vs. Ward, 115 Ill. 264, it was held ‘‘a con- 
veyance made by a debtor in failing circumstances to 
a son-in-law, cognizant that the conveyance was with 
intent to defraud the grantor’s creditors, was fraudu- 
lent as to creditors.” 

Story Eq. Jur. § 369: If a man should know of a 
judgment and execution, and with a view to defeat it 
should purchase the debtor’s goods, it would be void, 
because the purpose is iniquitous. 

See 6 Wal. p. 279; 112 U. S. 144. 

In Richard vs. Ouviere, 10 La. An. 723, it was held, 


where a note and mortgage are transferred to one who 


well knows that it is a mere simulation to protect the 
property, he cannot afterwards, by paying the maker 
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the amount of the note, revivify a mortgage that never 
existed. 


In conclusion, we submit we have shown that: 

Ist. The mortgage was a sham, a simulation, to 
defraud the plaintiffs. 

2d. Gurley and Barker gave no consideration for 
the notes. They were aware that the mortgage had 
been made by the insolvent, Gomila, to defraud his 
creditors. They are not innocent holders. 

3d. They received the notes from Gomila, the 
maker. This was notice to them of the fraud, and 
that Gomila could not hold a mortgage upon his own 
property; that the notes and mortgage were canceled 
by confusion. 

Respectfully submitted, 
GEORGE L. BRIGHT, 


Solicitor for Complainants and Appellants. 


MisceLLaANgeous AUTHORITIES. 

Effect of relationship upon debtor’s transactions. 
Wait on Fraudulent Conveyances, Section 242; Twyne’s 
case, 3 Rep. 80; 1 Smith L. Cas. 1; I8 Am. Law Reg. N. 
S. 137. Waiton Fraudulent Conveyances, Section 22. 

Recital of fictitious consideration. Waiton Fraudu- 
lent Conveyanees, Section 228. 

A transaction which, on its face speaks an entirely 
different language from the real one, will always be 
viewed by the law with the highest degree of distrust 
‘and disapprobation, and will be the object of doubt and 
suspicion. Ib. p. 315, Section 228. 
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Inadequacy of price. Jb. Section 232, p. 320. 

Secrecy a badge of fraud. Jb. Section 234. 

Mortgage withheld from record, badge of fraud. Jb. 
Sections 236, 237. 

If the creditor comes into Court with a fraudulent 
claim of an absolute title, it is a badge of fraud. Jb. 
Section 238. 

Insolvency is an important element of proof in 
marshalling badges of fraud to overturn a covinous 
transation. Jb. Section 259. 

Unusual acts and transactions. Ib. Section 241. 

Transfer pending suit. Jb. Section 233. 

The prescription of one vear does not apply to sim- 
ulation, and as to the demand for revocation, prescrip- 
tion begins to run only from the date of the judgment 
against the debtor. Phifer vs. Campbell. Manning’s 
Unreported Cases, decided by the Supreme Court of 
Louisiana, p. 244. ; 

Revised Statutes of La., See. 2516: No notarial act 
concerning immovable property shall have any effect 
against third persons until the same shall have been 
recorded in the office of the Parish Recorder or Regis- 
ter of Conveyances of the parishes where such immoy- 
able property is situated. 

Civil Code of Louisiana, Art. 2217 (2214): When the 
qualities of debtor and creditor are united in the same 
person, there arises a confusion of right which ex- 
tinguishes the obligation. 

Civil Code of La., Art. 3411(3374): Mortgages are ex- 
tinguished by: the extinction of the debt for which the 
mortgage was given. 
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Supreme Court of the U. S. 


No. 114. 
OCTOBER TERM, 1889. 


THE RIO GRANDE RAIL ROAD COMPANY, 
APPELLANT. 
vs. 
P. S. WILTZ, Jr, Dative Testimentary Executor of A, J. 
Gomila, ef ad. 


Brief for Gurley and Barker, Appellees. 


STATEMENT. 


Some time prior to February 8, 1884, Anthony J. Gomila 
contracted to purchase the dwelling house and grounds in dis- 
pute. Desiring to raise money forthe purpose of making 
final payment of a balance of $5,000 due on the purchase 
price, and additional sums for use of the firm of Gomila & Co., 
of which he was a member, he executed a mortgage on the 
property, in favor of said firm, to secure hotes made by him, in 
the aggregate sum of $18,000. The notes and mortgage were 
dated February 8, 1884. 


” 


All the notes wer. delivered to the appellee, J. Ward Gurley. 
Jr., to secure a loan of $5,995, and other indebtedness, Of 
this sum, $3,496.50 had been advanced on the 6th of Feb- 
ruary in anticipation of the delivery of the secureties, a 
further advance of $1,498.50 was made on the 1I1tth of Feb- 
ruary and an advance of $1,000 on the 21st of May, 1884. 

Out of these advances, Gomila used $5,000 to complete the 
payment of the purchase price of the property. The balance 
of the loan was used by the firm. 

Subsequently, before the maturity of the notes, and before 
complainant obtained his judgment, Gomila & Co., gave said 
Gurley, a further right of pledge upon the notes, to secure 
costs of court, advanced by him and fees due him as attorney, 
to the amount of $6,315.70, less a credit of $566.65. 

Being in need of money, Gomila & Co. applied for further 
advaces; but being unable to accommodate them, Gurley 
gave up two of the notes for $5,000 each. These they 
pledged, August 21, 1884, to the Teutonia Insurance Co. to 
secure a loan of $5,000, and on October 10, 1884, to the State 
National Bank, for a similar loan; afterwards, November 5, 
1884, ( before maturity ) to the appellee C. D. Barker, receiv- 
ing an advance on that day of $2,000, and a further advance 
of $1,000 on the 1oth, and a like sum on the 13th of Novem- 
ber. 1884. 

Subsequent to these transactions, The Rio Grande. Rail 
Road Co. obtained judgement in the Circuit Court, against 
Gomila & Co. on the 5th day of January, 1885, in the sum of 
$26,731.97. This judgment was registered in the Mortgage 
Office, on the 17th day of January, 1885, and a writ of fer 
facias was taken out and levied on the property covered by 
said mortgage. 

On the oth day of April, 1885, the appellant filed a petition 
in the State Court against Anthony J. Gomila, alleging that 
the $18,000 mortgage was made without consideration, and 
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for the purpose of covering said property from creditors, and 
that it prevented a sale under said writ, and praying that the 
inscription thereof be cancelled and that Gomila be enjoined 
from disposing of the notes. 

This suit was removed into the Circuit Court of the United 
States upon the petition of Gomila, where the appellees, J. Ward 
Gurley, Jr. and C. D. Barker were made defendants as holders 
of said notes. Aut no additional a: crments were made touch- 
ing the validity of the mortgage, nor were these: parties charged 
with collusion in, or knowledge of the alleged fraud of Gomila, 
nor was their title to the notes in any manner impeached. 

The court upon all the evidence found against the Com- 
plainant, and sustained the title of appellees to the notes, with 
full benefit of the mortgage, to the extent of their respective 
claims. 


ARGUMENT. 
I, 


The facts as stated by us cannot be disputed, for both Gur- 
ley and Barker testified to having made the loans on the 
security of the mortgage notes, and produced the checks 
drawn by them upon which the money was received, and their 
testimony is not only uncontradicted, but is supported by other 


evidence. 


See ev idence of Gurley, R. pp. 136 to 143. 
Barker, pp. 126 and 134. 


r “ Gamuila, pp. 14 and 15. 
“ . Torrey, pp. 37, 41, 42 and 53. 
“ . Lafaye, p.125. 


Nothing in the record gives the slightest support to the alle- 
gation that the mortgage in question was made by Gomila 
with the fraudulent design of screening his property from the 
pursuit of creditors, or that it was made for any other improper 
purpose 
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IT. 
The Civil Code of Louisizna provides as follows: 


“ART. 1970. The law gives to every creditor when there is 
no cession of goods, as well as to the representatives of all | 
the creditors where there is any such cession, or other pro- 
ceedings by which they are collectively represented, anaction to 
annul any contract made in fraud of their rights.” 

“ArT. 1971. This action can only be exercised when the 
debtor has not property sufficient to pay the debt of the 
complaining creditor, or of all his creditors when there has 
been a cession or any proceeding analogous thereto.” 

These articles simply establish the rule that a creditor has 
no interest to support an action brought to set aside a contract 
made by his debtor, w/css the debtor has not sufficient property 
to pay lus debts. 

This principle is embodied in Article 1978 of the Civil 


Code of Louisiana which declares that no contract made by a 


debtor shall be avoided unless it shall have the effect of de- 
frauding creditors, and it averred in the petition that there is 
not enough property of the debtor left to pay the plaintiff's 
claim, 


Zimmerman vs. Fitch, 28 La., A. 454. 


In this respect the Code is in harmony with the practice in 
courts of equity where the creditor is required to exhaust his ‘ 
remedy by execution before resorting toa Bill. In the pres- 
ent case, for ought that appears, complainant might have 
levied its execution upon other property of Gomila & Co., 
and obtained satisfaction. Its bill contains no. averment to 
the contrary. 


ITT. 


But we need claim no benefit from mere technicalities, as 
the facts themselves afford a complete defense. 
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The main objection urged against the mortgage in question 
is that it was made by A. J. Gomila to and accepted by the 
firm of Gomila & Co. without consideration and that the note 
remained in his hands until transferred toappelees, The fact 
that no consideration passed between the mortgagor and 
mortgagees, is assumed to constitute fraud, fer se as to credi- 
tors. 

The purpose in making the mortgage was to enable Gomila 
to raise funds for use in his business and tw pay a balance due 
on the purchase price of the property, 

It is a common practice in* Louisiana to execute a mortgage 
to a nominal mortgagee as a matter of convenience; and the 
rights of the mortgagor to issue notes so secured is well settled 
at the present day, whatever may have been the rulings of the 
courts of Louisiana in early times. 


Schepp vs. Smith, 35 La., A. 4, 

Merchants Ins. Co. vs. Jamison, 25 La., A. 363. 
Sucession of Dolhonde, 21 La., A. 3. 

Gardner vs. Maxwell, 27 La., A. 561. 


“A mortgage may be given for an obligation which has not 
yet risen into existence.” Civil Code, Art. 3392. 
Gardiner vs. Maxwell, 27 La., A. 561. 
Roberts vs. Bauer, 35 La., A. 456. 


The mere fact that the mortgagees were nominal parties 
and not creditors, did not destroy the validity of the mortgage 
for if we consider it, for this reason, to have been an _ unilat- 
erai contract, it was lawful, but did not take effect until the 
notes were negotiated and issued, when it took immediate 
effect in favor of the holders. 


Roberts vs. Bauer, 35 La., A. 453. 
Billgery vs. Ferguson, 30 La., An. 89. 


’ 
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Richardson vs. Cramer, 28 La., An. 358 
Brewer vs. Gay, ef al,, 24 a An. 36. 
D’ Meza vs. Generes, et al., 22 La., An. 28 
An individual member of a firm may grant a motgage to 
the firm and the notes and mortgage will be valid in the hands 
of a dona fide holder. 
Pike, Brother & Co, vs. Hart & Herbert, 30 La., An. 868 
Even if the mortgage was originally fraudulent. 
Bilgery vs. Ferguson, 30 La., An. 84, 89. 
And moitgage notes may be re-issued by the maker before 
maturity. 35 , An. § 
Morris vs. as et al., 39 La., An. 730. 


The case of A7/7// vs. Hall, 4 Rob. 416, and Dale vs. Rizetto 
20 La., An. 264, cited by the appellant in support of the 
contrary doctrine, are overruled by the above cases. 


These appellees, therefore, who loaned their money in good 
faith on the security of the notes, are entitled to the same 
rights they would have had, if the mortgage had been exe- 
cuted to, and accepted by them, at the date of the loans. 

They are presumed to be doxa fde holders of the notes and 
mortgage. 

Carpenter vs. Langden, 16 W., 27 
Schepp vs. Smith, 35 La., A. 1. 


And this, whether they took the note: in payment, or to 
secure a pre-existing debt. 
Swift vs. Tysen, 16 Pet., 
Railroad vs. National Bank, 102 U.S., 14. 
IV. 
If we concede the insolvency of Gomila at the date of the 
mortgage, a fact which is not alleged, it is no objection to the 
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validity of the mortgage, for a debtor may borrow money and 
give security therefor, even when insolvent. 

Tiffany vs. Lewis, 15 W., 410. 

Cook vs. Tullis, 18 W., 332. 


So far as the contract made by Gurley in February, 1884, 
gave him security beyond the loan then made, for costs and 
fees, as attorney, due him, it was a preference. But to avoid 
the contract on this ground it must appear that the obligee 
knew that the obligor was insolvent and the contract must 
have been made out of the usual course of business, 


La. Civil Code, Articles 1984-—5-6. 


But no contract giving security for a just debt, as a prefer- 
ence, although the debtor was insolvent to the knowledge of 
the creditor, shall be set aside unless suit be brought within 
one year from date of such contract, 


La. Civil Code, 1987. 
St. German vs. Landry, 28 La., An. 652. 
Seixas et al. vs. Waterman, 35 La., An. 1199. 


The mortgage, however, is not alleged to have been exe- 
cuted for the purpose of giving an undue preference. The 
plaintiff rests its case solely on the averment that the mortgage 
was executed to cover up the property and prevent its seizure 
and sale. 

This both Gomila and Torrey deny, and complainant has 
failed to prove it. 

Neither is there any averment that Gomila was insolvent, 
nor, if he was, that the fact was known to the appellees; nor 
that the debtor had no other property than that mortgaged 
subject to levy and sale to satisfy appellant's judgment. 
These facts must be alleged and proved in all cases where a 
preference made by an insolvent debtor is sought to be set 
aside, for if an insolvent debtor has property subject to execu- 
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tion, no creditor has any interest to attack a contract giving a 
lien on specified property in favor of another creditor. 

Proof of insolvency and other facts tending to show a 
| preference does not supply the absence of the necessar¢ alle- 
gations. The charge upon which the right to relief depends, 
is that the mortgage was fraudulent because made without 
consideration: but in suits to avoid an undue preferencc, the 
bill admits necessarily the existence of a debt, but seeks to 
avoid its payment. 


V. 


The sworn answer of Gurley (R., p. 20) avers that $5,000 
of the money advanced, by him were advanced to enable 
Gomila to pay the Hibernia Insurance Co., the balance due it 
for the purchase price of the property, and that he believes 
that it was so applied, and he claims a privilege therefor upon . 
the property in the nature of a vendor's lien. 


Torrey testified to the existence of such debt and its pay- 
ment about that time (p. 58). Gurley says it was agreed that 
the fist $5,coo should be applied to such payment, and as 
soon as such payment was made, Gomila should give him the y 


mortgage (p. 138). 


The act of sale recites that the consideration was paid in 
cash. The evidence shows that Gomiula had in fact purchased 
the property long before the Cate of the act and paid a portion 
| of the price, but had received no paper. title (R., p. 138) 
Whether the money received by him from Gurley was paid 
directly to the vendor, or whether he was paid by check of 
his firm and that money used to replace it is immaterial. It 
was in fact and law Gurley’s money that went to the payment. 
To declare his security void and subject the property to the ae 
payment of complainant's claim, freed from the imcumbrance 
thus discharged, is a strange thing to ask from a court of ~- 


equity. 
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It is said that there was no act of pledge of the nvtes to 
Gurley, as if that were material. The pledge was by delivery 
which is sufficient under the law of Louisiana. The Civil 
Code provides that “ When a debtor wishes to pawn promissory 
notes, bills of exchange, stocks, obligations, or claims upon 
other persons, he shall deliver to the creditors the notes, bills 
of exchange, certificates of stock, or other evidences of the 
claims or rights so pawned; and such pawn so made, without 
further formalities shall be valid, as well against third persons, 
as against the pledger thereof, if made in good faith.” Art. 
3158. 

VII. 


Complainant's brief seems to be chiefly directed to attacking 
Mr Gurley, one of the respondents. 

So many of the statements in the brief affecting him are 
not only unsupported by the record, but contradicted thereby, 
that we refer to a few of them in orcer to show the animus of 
the plaintiff. 

It is said in the’ brief (p. 7) that the original answer of 
Gomila, stated that the mortgage “was for $18,000 loaned on 
the 8th day of February, 1884, by the firm of Gomila & Co. 
to Anthony J. Gomila,” and it is further said in the brief (p. 
10) “ The original answer stated that the act of mortgage was 
for the consideration therein expressed” when in fact there are 
nu such statements in said answer. Again, referring to Mr. 
Gurley’s answer disclosing the amounts advanced by him 
upon the pledge of the notes under consideration, it is said in 
the brief (p. 10) that “before this he had stated that the 
$18,000, the amount of the mortgage, were actually loaned 
to Gomila by Gomila & Co.,” when in fact he has no where 
so stated either before or since. Mr, Gurley is quoted, in the 

brief (p. 45), aS saying in his testimony “The money was ad- 
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vanced to the firm t» enable the firm to continue its business’ 
‘thereas he dia not so testify. 
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The cause, having been removed from the State to the Federal 


> 


Court, it is said in the brief (p. 4.) that “it was removed for 
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the benefit of Mr. Gurley.” Not being a party to the suit, at 
that time how could it have been for his benefit ? 

He is charge! in the brief (p, 59.) with having obstructed 
and prevented an examination of the books of Gomila & Co., 


wien the record shows that they were produced 
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and examine.l by planitiffs expert. (R, p. 68). Besides they 
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are not evidence against him. The brief is filled with charges | 
of fraud in which it is said Gurley participated becaus he te 
knew that the mortgave was given, not for a present loan of 4 
money, but, in order to secure sums advanced and to be ad- i/ 
vanced, and for other indebtedness: when, as we have shown, Pr 
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supra, such mortgages are not only valid, but evpressly author- 
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ized| by the code. 


The advances of money by Gurley are spoken of as /re- , 
tended advances, when the sworn answer of Gomila,(p. 37) as ; 
well as the testimony of Torrey (p. 37,) and Gurley (p. 138-9,) | 
show that the mone, was actnally advanced, and there ts no ‘ 
evidence to the contrary. : ! ‘ 


Complainant probably hopes by such statement and charges 
to prejudice the Court; but we think a fair statement of > 
the facts and a temperate discussion thereof, and of the law ; 
upon which he relies would be of more service to him, and 


more worthy. 
Mr. Gurley is a hightoned gentleman, one whose integrity is 
above suspicion in the community where he has lived all his 


life. 


All who know him would listen to such charges and impu- 


tations against him as are contained in the brief with incredu- 


ality, and if not better founded, dismiss them with contempt, 
The decree appealed from, should be affirmed. 


Respectfully submitted, 
J. D. ROUSE, 


WM. GRANT, 
kor A p pell ees. 


APPENDIX. 


The following provisions of the Civil Code of Louisiana, 
having a bearing upon this case, are here printed for the con- 
venience of the Court: 


“ArT. 1970. The law gives to every creditor, when there is 
no cession of goods, as well as to the representatives of all 
the creditors where there is any such cession, or other pro- 
ceedings by which they are collectively represented, an action 
to annul any contract made in fraud of their rights. 


“Art. 1971. This action can only be exercised when the 
debtor has not property sufficient to pay the debt of the com- 
plaining creditor, or of all his creditors where there has been 
a cession, or any proceeding analogous thereto. 
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“ART. 1978. No contract shall be avoided by this action, } 
but such as are made in fraud of creditors, and such as, if 

carried into execution, would have the effect of defrauding 
them. If made in good faith, it cannot be annulled, although 

it prove injurious to creditors; and although made in bad F 


faith it cannot be rescinded, unless it operate to their injury. 


“ART. 1987. No contract made between the debtor and 
one of his creditors for the purpose of securing a just debt, 
shall be set aside under this section, although the debtor were 
insolvent to the knowledge of the creditor withtwhom he 
contracted, and although the other creditors are injured 
thereby, if such contract were made more than one year before 
bringing the suit to avoid it, and if it contain no other cause 
of nullity than the preference given to one creditor over 


another. 

“ART. 3292. A mortgage may be given for an obligation 
which has not yet risen into existence; as when a man grants 
a mortgage by way of security for indorsement, which 
another promises to make for him. . 


“ArT. 3293. But the right of mortgage, in this case, shall 
only be realized in so far as the promise shall be carried into 
effect by the person making it. The fulfillment of the 
promise, however, shall impart to the mortgage a_retrospec- 
tion effect to the time of the contract.” 
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